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LETTER    OF    TRANSMITTAL 


1  December  1954 


To  his  Excellency, 

W.  B.  Umstead,  Governor 

Raleigh,  North  Carolina 

Dear  Sir: 

In   compliance  with   statutes   relating  thereto,   I  herewith  transmit  the 
report  of  the  Department  of  Justice  for  the  biennium  1952-1954. 

Respectfully  yours, 

Harry  McMullan, 
Attorney  General 
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E  X  H  I  B  I  T    I 

Civil  Actions  Pending  or  Disposed  of  in  the  Courts 
OF  North  Carolina 

Pending  in  the  Superior  Courts  of  North  Carolina 

Town  of  Mocksville  v.  Fisher  Dulin    &  Wife. 

City  of  Charlotte  v.  George  W.  Parr,  et  al. 

Board  of  Education,  et  al.  v.  Eugene  G.  Shaw,  Commissioner  of 

Revenue,  et  al. 
Cozier  Container  Corp.  v.  N.  C.  Pulp  Company,  et  al. 
Raymond  Ralph  Fox  v.  Edward  Scheldt,  Commissioner  of  Motor 

Vehicles. 
John    J.    Hood    v.    Edward    Scheldt,    Commissioner    of    Motor 

Vehicles. 
Wade   Stephen    Parker   v.    Edward    Scheldt,    Commissioner   of 

Motor  Vehicles. 
J.    W.    Redman   v.    Edward    Scheldt,    Commissioner    of    Motor 

Vehicles. 
Pure  Oil  Company  of  the  Carolinas  v.  Maxwell,  Commissioner 

of  Revenue. 
In  the  Matter  of  Frank  S.  Davis  and/or  Arline  McBride  Davis. 
State  of  North  Carolina  ex  rel.   Commissioner  of  Revenue  v. 

D.  E.  Graham,  Jr. 
State  ex  rel.  Department  of  Revenue  v.  Frank  Davis,  et  al. 
Cherokee  County  and  Town  of  Andrews  v.  Oran  C.  Luther  and 

wife,  Elma  Luther  and  Andy  W.  Luther  and  Eugene  G.  Shaw, 

Commissioner  of  Revenue. 
J.  A.  Baker  v.  Edward  Scheldt,  Commissioner  of  Motor  Vehicles. 
New  Hanover  County,  et  al  v.  W.  T.  Maree  et  ux  and  State  of 

North  Carolina  ex  rel.  Commissioner  of  Revenue. 
City  of  Wilmington  and  New  Hanover  County  v.  John  Martin 

and  Eugene  G.  Shaw,  Commissioner  of  Revenue. 
J.  Exum  and  Company  v.  Eugene  G.  Shaw,  Commissioner  of 

Revenue. 
A.  Ray  Trexler  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue, 

et  als. 
Robinson  &  Hale,  Inc.  v.   Eugene  G.   Shaw,   Commissioner  of 

Revenue. 
Equipment  Finance  Corporation  v.   Edward  Scheldt,   Commis- 
sioner of  Motor  Vehicles. 
Mrs.  Frances  Davis  Chance  v.  State  of  North  Carolina  ex  rel, 

Commissioner  of  Revenue,  et  al. 
June  Hayes  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 
Commercial  National  Bank,  et  al.  v.  Eugene  G.  Shaw,  Commis- 
sioner of  Revenue. 
Burroughs  Adding  Machine  Company  v.  Edwin  Gill,  Commis- 
sioner of  Revenue. 
Commissioner  of  Revenue  of  State  of  North  Carolina  v.  Harvey 

H.  Stewart. 
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Eugene  G.  Shaw,  Commissioner  of  Revenue  of  the  State  of  North 
Carolina  v.  F.  D.  Smith,  et  al. 

North  Carolina  Department  of  Revenue  v.  S.  W.  Ellis  t/a  Dub's 
Grill. 

Marion  Davis  v,  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

R.  L.  Lewis  and  Huger  S.  King  v.  Chas.  M.  Johnson,  State 
Treasurer. 

J.  H.  Akins  v.  B.  D.  Perry. 

E.  C.  Bivens,  Surviving  Executor,  etc.  v.  Harry  McMullan,  At- 
torney General,  et  al. 

Martin  Oaksmith,  Petitioner,  v.  Rowland  McClamrock,  et  al. 

Lambert  R.  Morris  v.  Mason,  et  al.  and  State  Board  of  Education. 

James  M.  Scarborough,  et  al.  v.  Mrs.  Lizzie  A.  Wright. 

W.  W.  Brittain,  et  al.  v.  Harry  McMullan,  Attorney  General. 

Wachovia  B.  &  T.  Co.,  Executor,  v.  Elsie  Brown,  et  al.  and  At- 
torney General. 

S.  D.  Ellison  v.  Hunsinger,  and  State  Warehouse  Superintendent. 

Henry  M.  James,  et  al.  v.  Leary  M.  Perry,  et  al.  and  Attorney 
General. 

J.  P.  Warren  &  Wife  v.  City  of  Charlotte,  et  al. 

W.  Va.  Pulp  &  Paper  Co.  v.  Richmond  Cedar  Works,  Inc.,  et  al. 

W.  Va.  Pulp  &  Paper  Co.  v.  W.  P.  Basnight,  et  al. 

James  W.  Scarborough,  et  al.  v.  James  L  Gray,  et  al. 

Asphalt  &  Petroleum  Co.,  Inc.  v.  Ives  and  State  Board  of  Educa- 
tion, et  al. 

Geo.  R.  Wallace,  et  al.  v.  Evans  and  State  Board  of  Education, 
et  al. 

Jessie  McDufRe,  et  al.  v.  City  of  Lumberton  and  Attorney 
General. 

Clifton  Clement  Bennett,  Exr.  v.  W.  L.  Bennett,  et  al.  and  At- 
torney General. 

Atlantic  Creosoting  Co.,  Inc.  v.  Orrell  Realty  Co.,  et  al. 

George  W.  and  Georgia  Salter  v.  State  Board  of  Education, 
et  al. 

Roland  D.  Owens,  Petitioner,  v.  Theodore  S.  Meekins,  et  al. 

Jos.  R."  Pittman,  et  al.  v.  City  of  Rocky  Mount,  et  al. 

State  ex  rel.  State  Board  of  Education  v.  Batts,  et  al. 

John  Felix  Parlier  v.  Board  of  Comm'rs,  Law  Enforcement,  etc. 
Retirement  Fund. 

State  ex  rel  Banking  Commission  v.  Proposed  Stanly  Industrial 
Bank. 

Wiscassett  Mills  Co.  v.  Shaw,  Comm'r  of  Revenue. 

Pending  in  the  Superior  Courts  of  North  Carolina 

State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Roanoke 

Freight  Lines,  Inc. 
State  ex  rel.  Utilities  Commission  v.  Piedmont  Mountain  Freight 

Lines,  Inc.   (Two). 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Harry 

Lockhart  and  Leo  Wallace  Yancey. 
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State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  W.  B. 

Strickland  t/a  Strickland  Transfer. 
State  of  North  Carolina  ex  rel.  Utilities  v.  J.  F.  Reynolds  &  Hal 

Teachey,  Jr.,  d/b/a  Clinton  Bus  Lines. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Atlantic 

Coast  Line  Railroad  Company.    (Two). 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Ben  F. 

Aycock,  d/b/a  Royal  Oaks  Water  System. 
State  of  North  Carolina  ex  rel.  N.  C.  Utilities  Commission  v. 

Atlantic  Greyhound  Corporation  and  Wilkes  Transportation 

Company.    (Two). 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Great 

Southern  Trucking  Company,  and  others. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  J.  K. 

Pinnell,  John  Dawson  and  Louis  Dawson. 
State  of  North  Carolina  ex  rel.  Utilities  Commission-  v.  V.  C.  0. 

Story,  et  al. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  City  of 

Shelby. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  City  of 

Kings  Mountain. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  Morgan 

Transportation,  Incorporated. 
State  of  North  Carolina  ex  rel.  Utilities  Commission  v.  K  &  Y 

Motor  Lines. 


Disposed  of  in  Superior  Courts  of  North  Carolina 

Arline  McBride  Davis  v.  Eugene  G.  Shaw,  Commissioner  of 
Revenue,  et  al. 

Southeastern  Factors  v.  Eugene  G.  Shaw,  Commissioner  of 
Revenue. 

Frank  L.  Gilreath  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Frank  L.  Gilbreath  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Jenkins  Hardware  Company  v.  Eugene  G.  Shaw,  Commissioner 
of  Revenue. 

Bernside  Mills  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

M.  D.  Miles  v.  L.  R.  Fisher,  Commissioner  of  Motor  Vehicles. 

Clifford  Passons  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Yellow  Cab  Company  v.  City  of  Raleigh. 

W.  M.  Darden  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

S.  E.  Moseley  v.  Edward  Scheldt,  Commissioner  of  Motor  Ve- 
hicles. 

White  &  Company,  Inc.  v.  Eugene  G.  Shaw,  Commissioner  of 
Revenue. 

Hugh  S.  Vann  t/a  Vann  Auto  Sales  v.  Eugene  G.  Shaw,  Com- 
missioner of  Revenue  for  the  State  of  North  Carolina. 

Wake  County  v.  W.  H.  Dickerson. 
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Southern   Oil   Transportation   Company,   Inc.  v.   L.   C.  Rosser, 

Commissioner  of  Motor  Vehicles. 
In  re:   Suspension  of  License  to  Operate  a  Motor  Vehicle  of 

Clarence  Albert  Ross. 
Victory  Cab  Company,  Inc.  v.  Eugene  G.  Shaw,  Commissioner 

of  Revenue. 
Eugene   G.    Shaw,    Commissioner   of  Revenue   v.   T.   H.,   Alice 

Williams,  et  al. 
Luther  Lee  Mintz  v.  Edward  Scheldt,  Commissioner  of  Motor 

Vehicles. 
Loyd  Phillips,  t/a  Phillips  Motor  Co.  v.  Eugene  G.  Shaw,  Comm'r 

of  Revenue. 
H.  C.  Buchan  t/a  North  Wilkesboro  Hardware  v.  Eugene  G. 

Shaw,  Comm'r  of  Revenue. 
R.   A.   Winesett  v.   Edward   Scheldt,   Commissioner   of   Motor 

Vehicles.  . 
E.  M.  Beaty  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 
Beaty  Service  Company,  Inc.  v.  Eugene  G.  Shaw,  Commissioner 

of  Revenue. 
State  ex  rel.  Utilities  Commission  v.  Richard  Norwood  Pate  and 

Reedie  Claxton  Pate,  d/b/a  Pate  Transfer. 
State  ex  rel.  Utilities  Commission  v.  Miller  Motor  Express,  et  al. 
State  ex  rel.  Utilities  Commission  v.  Paul  E.  Ricks,  et  al. 
State  ex  rel.  Utilities  Commission  v.  H.  Grover  Brigman. 
State  ex  rel.  Utilities  Commission  v.  E,  C.  Robbins,  Town  of 

Wake  Forest,  et  al. 
Stanly  County  Hospital,  Inc.  v.  Yadkin  Hospital,  Inc. 
Jas.  M.  Scarborough,  et  al.  v.  F.  L.  Andrews. 
In  the  Matter  of  Blue  Bird  Taxi  Co. 
Lee  Sams  v.  Dr.  John  S.  McKee,  et  al. 
Floyd  Greene,  Admr.  v.  State  Board  of  Education,  et  al. 
Martha  M.  G.  Sweatt,  etc.  v.  State  Board  of  Education,  et  al. 
C.  G.  Brickie  v.  George  R.  Ross,  et  al. 
W.  Forrest  Bedell  v.  State  Board  of  Elections. 
Guy  Outlaw  v.  Janie  Rascoe  Outlaw,  et  al. 
Board  of  Education,  Dare  County  v.  H.  P.  Taylor,  et  al. 
In  re:  Bid  Bonds — Collection  of  Premiums. 
McRae  v.  Retirement  System. 
Hugh  Thomas  Tucker  v.  State  A.B.C.  Board. 
Gill  V.  Bullock's,  Inc.,  et  al. 

State  ex  rel.  Shaw,  Comm'r  of  Revenue  v.  Walter  J.  Clark,  et  al. 
State  of  N.  C.  v.  Commonwealth  Fuel  Co. 
Winston-Salem  v.  Realty  Bond  Co.,  et  al. 
Robert  Samuel  Weathers  v.  Department  of  Motor  Vehicles. 

Pending  in  North  Carolina  Supreme  Court 

B.  J.  Parmele  v.  Kenneth  Eaton. 

Luther  Lee  Mintz  v.  Edward  Scheldt,  Commissioner  of  Motor 

Vehicles. 
Johnson,  Administrator  v.  State  Board  of  Education. 
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State  ex  rel.  Utilities  Commission  v.  State  of  N.  C.  and  N.  C. 
Department  of  Agriculture. 

Disposed  of  in  North  Carolina  Supreme  Court 

Loyd  Phillips  t/a  Phillips  Motor  Company  v.  Eugene  G.  Shaw, 
Commissioner  of  Revenue. 

H.  C.  Buchan  t/a  North  Wilkesboro  Hardware  v.  Eugene  G. 
Shaw,  Commissioner  of  Revenue. 

R.  A.  Winesett  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Floyd  Greene,  Admr.  v.  State  Board  of  Education,  et  al. 

Martha  M.  G.  Sweatt,  etc.  v.  State  Board  of  Education,  et  al. 

In  re:  Samuel  Thompson. 

State  ex  rel.  Utilities  Commission  v.  Leicester  Bus  Lines. 

State  ex  rel.  Utilities  Commission  v.  Richard  A.  Shaw,  et  al. 

State  ex  rel.  Utilities  Commission  v.  C.  A.  Davis,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Atlantic  Coast  Line  Rail- 
road Co. 

State  ex  rel.  Utilities  Commission  v.  Carolina  Telephone  &  Tele- 
graph Company  (2  cases). 

State  ex  rel.  Utilities  Commission  v.  State  of  N.  C.  and  Depart- 
ment of  Justice. 

State  ex  rel.  v.  Southern  Bell  Telephone  and  Telegraph  Company 
(same  case). 

Pending  Before  North  Carolina  Industrial  Commission 

(Workmen's  Compensation  Cases) 

Caswell  M.  Andrews  v.  North  Carolina  Memorial  Hospital. 

Allen  Barefoot  v.  Department  of  Conservation  and  Development. 

Francis  Allen  Dunbar  v.  State  Hospital  at  Raleigh. 

Joseph  Jacobs  v.  Pembroke  State  College. 

Margie  Renfrow  v.  State  Hospital  at  Raleigh. 

Bristol  Mack  Distributing  Co.  v.  Dept.  of  Motor  Vehicles. 

Disposed  of  Before  North  Carolina  Industrial  Commission 
(Workmen's  Compensation  Cases) 

Austin  Adams  v.  Craven  County  Board  of  Education. 

K.  W.  Ballentine  v.  Department  of  Agriculture. 

Doris  B.  Bentley,  Widow,  George  F.  Bentley,  Deceased,  v.  Uni- 
versity of  North  Carolina. 

James  Braxton  v.  East  Carolina  College. 

Ed  Cabe  v.  Macon  County  Board  of  Education,  et  al. 

A.  M.  Catlette  v.  State  Hospital  at  Raleigh. 

Frank  Duff  v.  State  Board  of  Education. 

Grady  Duncan  v.  Division  of  State  Parks. 

Hugh  Anderson  Johnson  v.  Warren  County  Board  of  Education, 
et  al. 
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Pearl  L.  Jones  v.  State  Hospital  at  Butner. 

George  C.  Knox,  Administrator  Estate  of  Mrs.  J.  C.  Kerr,  v. 

Rowan  County  Board  of  Education. 
John  T.  McCurry  v.  Yancey  County  Board  of  Education. 
R.  E.  Saunders,  Administrator  CTA  Estate  of  Maud  McKinnon, 

Deceased,  v.  N.  C.  State  Board  of  Education. 
Louis  O'Neal  v.  North  Carolina  State  College. 
Bettie  Packer  v.  North  Carolina  State  Board  of  Health. 
Alice  Perry,   Mother  of  Lonnie  A.   Perry,   Deceased,  v.   N.  C. 

Board  of  Correction  and  Training. 
Amelia  P.  Perry  v.  Granville  County  Board  of  Education. 
Joseph  S.  Powell  v.  State  Hospital  at  Goldsboro. 
Sam  J.  Sparrow  v.  University  of  North  Carolina. 
Roy  Stamey  v.  State  Hospital  at  Morganton. 
Clumpertee  Tucker  v.  North  Carolina  State  Board  of  Education. 
Jimmy  Wilkins  v.  State  Hospital  at  Raleigh. 

Disposed  of  in  the  United  States  Supreme  Court 

Clyde  Brown  v.  State  of  North  Carolina. 

David  Brock  v.  State  of  North  Carolina. 

Lafayette  Miller  v.  State  of  North  Carolina. 

Rufus  Leonard  v.  State  of  North  Carolina. 

L.  C.  Parker  v.  State  of  North  Carolina. 

Charles  B.  McGee  v.  State  of  North  Carolina. 

Joe  Towery  v.  State  of  North  Carolina. 

Howard  Seaboy  Tickle  v.  State  of  North  Carolina. 

Carmichael  v.  McKissick,  et  al. 

Raleigh  Speller  v.  State  of  North  Carolina. 

Pending  in  United  States  District  Court 

Ellis  V.  Wilson  Public  School  District. 

Butts,  et  al.  v.  Board  of  Education  of  Perquimans  County. 

Weaver,  et  al.  v.  H.  P.  Taylor,  et  al. 

Johnson  v.  State  Board  of  Education. 

Alice  Hanibal,  et  al.  v.  H.  P.  Taylor,  et  al. 

Leonard  Keele,  et  al.  v.  H.  P.  Taylor,  et  al. 

Charlie  Royster,  et  al.  v.  Board  of  Education  of  Person  County, 
et  al. 

Lionel  C.  Carson,  et  al.  v.  Board  of  Education  of  McDowell 
County. 

Wallace  and  Taylor  v.  State  Board  of  Education,  et  al. 

John  Froneberger,  et  al.  v.  State  Superintendent  of  Public  In- 
struction, et  al. 

Carolina-Virginia  Racing  Association  v.  Cohoon,  et  al. 
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Disposed  of  in  United  States  District  Court 

James  Edward  Thomas  v.  Gray,  President,  et  al. 
Robert  Hamer  v.  State  of  North  Carolina. 
Winborne  v.  Taylor,  et  al. 


Disposed  of  in  California  Superior  Court 

North  Carolina  ex  rel.  Eugene  G.  Shaw,  Commissioner  of  Reve- 
nue V.  J.  Robert  Jordan,  Sr. 


EXHIBIT     II 

List  of  Criminal  Cases  Argued  by  the  Attorney  General 

AND  His  Associates  Before  the  North  Carolina  Supreme 

Court:  Fall  Term,  1952,  Spring  Term,  1953;  Fall 

Term,  1953,  Spring  Term,  1954. 

FALL  TERM,  1952 

State  V.  Alston,  from  Lee;  violating  liquor  laws;  defendant  ap- 
pealed; reversed;  236  N.  C.  299. 

State  V.  Avery,  et  al.,  from  Johnston;  violating  liquor  laws;  de- 
fendant Peacock  appealed;  no  error;  236  N.  C.  276. 

State  v.  Brady,  from  Lee;  violating  liquor  laws;  defendant  ap- 
pealed; new  trial;  236  N.  C.  295. 

State  V.  J.  Bryant,  from  Sampson;  larceny;  defendant  appealed; 
dismissed;  236  N.  C.  379. 

State  V.  W.  H.  Bryant,  from  Mecklenburg;  breaking,  entering, 
larcency;  defendant  appealed;  no  error,  236  N.  C.  745. 

State  V.  Call,  from  Wilkes ;  reckless  driving ;  defendant  appealed ; 
new  trial;  236  N.  C.  333. 

State  V.  Cunningham,  et  al.,  from  Mecklenburg ;  violating  liquor 
laws;  defendants  appealed;  no  error;  236  N.  C.  499. 

State  V.  Daughtry,  from  Pitt;  violating  motor  vehicle  laws; 
defendant  appealed;  no  error;  236  N.  C.  316. 

State  v.  Griffin,  from  Henderson;  manslaughter;  defendant  ap- 
pealed; no  error;  236  N.  C.  219. 

State  V.  Harper,  from  Greene;  violating  liquor  laws;  defendant 
appealed;  no  error;  236  N.  C.  371. 

State  V.  Hedrick,  et  al.,  from  Guilford ;  conspiracy,  etc. ;  defend- 
ant Snow  appealed;  no  error;  236  N.  C.  727. 

State  V.  Hill,  from  Gaston;  violating  liquor  laws;  defendant  ap- 
pealed; no  error;  236  N.  C.  704. 
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State  V.  Hoskins,  et  al.,  from  Craven;  receiving  stolen  goods; 
defendant  Lockley  appealed;  reversed;  236  N.  C.  412. 

State  V.  Humphrey,  from  Robeson ;  nonsupport,  etc. ;  defendant 
appealed;  no  error;  236  N.  C.  608. 

State  V.  Kimrey,  from  Yadkin;  violating  liquor  laws;  defendant 
appealed;  new  trial;  236  N.  C.  313. 

State  V.  Love,  from  Watauga;  violating  liquor  laws;  defendant 
appealed;  reversed;  236  N.  C.  344. 

State  V.  McLamb,  from  Johnston ;  violating  liquor  laws ;  defend- 
ant appealed;  reversed;  236  N.  C.  287. 

State  V.  Merritt,  from  Pitt ;  rape,  with  recommendation ;  defend- 
ant appealed;  no  error;  236  N.  C.  363. 

State  V.  Moore,  from  Guilford;  murder  2d  degree;  defendant 
appealed;  no  error;  236  N.  C.  617. 

State  V.  Murphy,  from  Sampson;  violating  liquor  laws;  defend- 
ant appealed;  appeal  dismissed;  236  N.  C.  380. 

In  re:  Miller  (Miller  v.  State),  from  Beaufort;  murder  1st 
degree;  defendant  appealed;  affirmed;  237  N.  C.  29. 

State  V.  Rainey,  from  Guilford ;  violating  liquor  laws ;  defendant 
appealed;  no  error;  236  N.  C.  738. 

State  V.  Robinson,  from  Catawba;  nonsupport;  defendant  ap- 
pealed; new  trial;  236  N.  C.  408. 

State  V.  Simmons,  from  Craven;  murder  1st  degree;  defendant 
appealed;  new  trial;  236  N.  C.  340. 

State  V.  Smith,  et  al.,  from  Guilford ;  conspiracy  to  violate  lottery 
law;  defendant  Smith  appealed;  reversed;  236  N.  C.  748, 

State  V.  F.  D.  Smith,  et  al.,  from  Guilford;  conspiracy  to  give 
bribes,  etc.;  defendants  appealed;  no  error;  237  N.  C.  1. 

State  V.  T.  W.  Thomas,  from  Edgecombe;  violating  liquor  laws; 
defendant  appealed;  error  and  remanded;  236  N.  C.  196. 

State  V.  R.  Thomas,  from  Greene ;  violating  liquor  laws ;  defend- 
ant appealed;  judgment  arrested;  236  N.  C.  454. 

State  V.  Tripp,  from  Greene;  violating  hquor  laws;  defendant 
appealed;  affirmed;  236  N.  C.  320. 

State  V.  Tyndall,  from  Lenoir ;  violating  liquor  laws ;  defendant 
appealed;  no  error;  236  N.  C.  365. 

State  V.  Walker,  from  Wilkes;  manslaughter;  defendant  ap- 
pealed; new  trial;  236  N.  C.  742. 

State  V.  Warren,  from  Greene;  violating  liquor  laws;  defendant 
appealed;  new  trial;  236  N.  C.  358. 

Dismissed  on  Motion 

State  V.  Joyner,  from  Edgecombe. 
State  V.  Lefevers,  from  Catawba. 
State  v.  Hayes,  from  Moore. 
State  V.  Reid,  from  Alamance. 
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On  Petition  for  Certiorari: 

State  V.  McGarr,  et  al. — denied. 
In  re:  Ransom,  denied. 
In  re:  Mauldin,  denied. 
In  re:  Harbison,  denied. 


SPRING  TERM,  1953 

State  V.  Albarty,  from  Forsyth ;  sale  of  lottery  tickets ;  defendant 
appealed;  new  trial:  238  N.  C.  130. 

State  V,  Bailey,  from  Edgecombe;  violating  motor  vehicle  laws; 
defendant  appealed;  judgment  arrested;  237  N.  C.  273. 

State  V.  Bennett,  from  Cumberland ;  (1)  conspiracy,  (2)  larceny; 
defendant  appealed ;  no  error ;  237  N.  C.  749. 

State  V.  Bowen,  from  Durham;  assault  with  deadly  weapon; 
defendant  appealed;  judgment  arrested;  237  N.  C,  766. 

State  V.  Brady,  from  Richmond;  receiving  stolen  goods;  defend- 
ant appealed;  new  trial;  237  N.  C.  675. 

State  V.  Bright,  from  Duplin;  manslaughter;  defendant  ap- 
pealed; no  error;  237  N.  C.  475. 

State  V.  Brown,  from  Craven;  assault  with  deadly  weapon  with 
intent  to  kill,  etc.;  defendant  appealed;  affirmed;  237  N.  C. 
439. 

State  V.  Buck,  from  Pitt;  assault  with  deadly  weapon;  defend- 
ant appealed;  no  error;  237  N.  C.  434. 

State  V.  Cranfield,  from  Forsyth ;  "uttering"  forged  check ;  de- 
fendant appealed;  no  error;  238  N.  C.  110. 

State  V,  Cruze,  from  Lenoir;  (1)  conspiracy  to  assault  and  rob, 
(2)  Assault  with  deadly  weapon,  (3)  larceny;  petition  for 
certiorari  allowed;  affirmed;  238  N.  C.  53. 

State  V.  Doughtie,  from  Edgecombe ;  criminal  assault  with  deadly 
weapon;  defendant  appealed;  error  and  remanded  for  judg- 
ment; 237  N.  C.  368. 

State  V.  Gaskins,  from  Craven ;  violating  liquor  laws ;  defendant 
appealed;  appeal  dismissed;  237  N.  C.  438. 

State  V.  Ham,  et  al.,  from  Ashe;  murder  second  degree;  defend- 
ants appealed;  reversed  as  to  Leonard  Teaster;  other  de- 
fendants, new  trial;  238  N.  C.  94. 

State  V.  Hill,  from  Davidson;  receiving;  defendant  appealed;  no 
error;  237  N.  C.  764. 

State  V.  Honeycutt,  from  Avery;  resisting  and  obstructing 
officer;  defendant  appealed;  no  error;  237  N.  C.  595. 

State  V.  Ingram,  from  Caswell;  assault  on  female;  defendant 
appealed;  reversed;  237  N.  C.  197. 

State  V.  Lee,  from  Beaufort;  driving  under  influence,  etc.;  de- 
fendant appealed ;  no  error ;  237  N.  C.  263. 

State  V.  Loesch,  from  Mecklenburg ;  practicing  medicine  without 
license;  State  appealed;  reversed;  237  N.  C.  611. 

State  V.  McGee,  from  Mecklenburg;  violating  municipal  Sunday 
law ;  defendant  appealed ;  no  error ;  237  N.  C.  633. 
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State  V.  Messimer,  from  Mecklenburg;  assault,  inflicting  serious 
injury;  defendant  appealed;  new  trial;  237  N.  C.  617, 

State  V.  Norman,  from  Washington;  simple  assault;  State  ap- 
pealed; reversed;  237  N.  C.  205. 

State  V.  Pitt,  from  Edgecombe;  violating  motor  vehicle  laws; 
defendant  appealed;  judgment  arrested;  237  N.  C.  274. 

State  V.  Rawley,  from  Surry ;  manslaughter ;  defendant  appealed ; 
no  error ;  237  N.  C.  233. 

State  V.  Scott,  from  Craven;  assault  with  deadly  weapon;  de- 
fendant appealed;  judgment  arrested;  237  N.  C.  432. 

State  v.  Smith,  from  Guilford;  (1)  "hit  and  run,"  (2)  involun- 
tary manslaughter ;  defendant  appealed ;  no  error ;  238  N.  C. 
82. 

State  V.  Stroupe,  et  al.,  from  Gaston;  game  of  chance;  defend- 
ants appealed;  new  trial;  238  N.  C.  34. 

State  V.  Triplett,  from  Watauga;  manslaughter;  defendant  ap- 
pealed; no  error;  237  N.  C.  604. 

State  V.  Williams,  from  Craven;  violating  motor  vehicle  law; 
defendant  appealed;  no  error;  237  N.  C.  435. 

State  V.  Williams,  from  Craven;  violating  motor  vehicle  law; 
defendant  appealed;  judgment  arrested;  237  N.  C.  436. 

State  V.  Wilson,  from  Davidson;  violating  liquor  laws;  defend- 
ant appealed;  no  error;  237  N.  C.  746. 

Dismissed  on  Motion 

State  V.  Holley,  from  Chowan. 
State  V.  Sessoms,  from  Bertie. 
State  V.  Morrow,  from  Rutherford. 
State  V.  Bryant,  from  Craven, 
State  V.  Flowers,  from  Rowan. 
State  V.  Whitaker,  from  Davie. 
State  V,  Morgan,  from  Orange. 
State  V.  Ward,  from  Davie. 


On  Petition  for  Certiorari: 

State  V.  Evans,  allowed. 
In  re:  Renfrow,  allowed. 
State  V.  Moore,  denied. 
Streeton  v.  State,  denied. 

Petition  for  Writ  of  Error  Coram  Nobis 
State  V.  Daniels,  et  al.,  denied. 


FALL  TERM,  1953 

State  V,  Bennett,  from  Craven;  violating  motor  vehicle  law; 
State  appealed;  reversed;  238  N.  C,  549. 

State  V.  Brady,  from  Lee;  violating  liquor  law;  defendant  ap- 
pealed; new  trial;  238  N.  C.  404. 
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State  V.  Brady,  from  Lee;  violating  liquor  law;  defendant  ap- 
pealed; No.  6908,  new  trial;  No.  6909,  remanded  for  judg- 
ment; 238  N.  C.  407. 

State  V,  Bridgers,  from  Gaston;  assault  with  deadly  weapon, 
with  intent  to  do  bodily  injury;  defendant  appealed;  no  error; 
238  N.  C.  677. 

State  V.  Brown,  from  Edgecombe ;  violating  liquor  laws ;  defend- 
ant appealed;  no  error;  238  N.  C.  260. 

State  V.  Willie  Chambers,  from  Wilkes ;  nonsupport,  etc. ;  defend- 
ant appealed;  no  error;  238  N.  C.  373. 

State  V.  0.  M.  G.  Chambers,  from  Richmond ;  felonious  breaking, 
entering  and  larceny;  defendant  appealed;  no  error;  239 
N.  C.  114. 

State  V,  Cooper,  from  Buncombe;  felonious  assault;  defendant 
appealed;  affirmed;  238  N.  C.  241. 

State  V.  Davis,  from  Surry;  violating  liquor  laws;  defendant 
appealed;  no  error;  238  N.  C.  252. 

State  V.  Dockery,  from  Cherokee;  murder  first  degree;  defend- 
ant appealed;  new  trial;  238  N.  C.  222. 

State  V.  Doughtie,  from  Edgecombe ;  criminal  assault  with  deadly 
weapon;  defendant  appealed;  affirmed;  238  N.  C.  228. 

State  V.  N.  J.  Ferguson,  et  al.,  from  Mecklenburg;  violating 
liquor  laws;  defendants  appealed;  P.  Ferguson,  reversed; 
other  defendants,  no  error;  238  N.  C.  639. 

State  V.  Garris,  from  Edgecombe;  felonious  assault;  defendant 
appealed;  no  error;  238  N.  C.  263. 

State  V.  Gibbs,  from  Beaufort;  violating  liquor  laws;  defendant 
appealed;  no  error;  238  N.  C.  258. 

State  V.  Grainger,  from  Columbus;  violating  liquor  laws;  de- 
fendant appealed;  reversed;  238  N.  C.  739. 

State  V.  Grayson,  from  Bladen ;  murder  first  degree ;  defend- 
ant appealed;  new  trial;  239  N.  C.  453. 

State  V.  Green,  from  Buncombe;  assault  with  intent  to  rape; 
defendant  appealed ;  new  trial ;  238  N.  C.  257. 

State  V.  Greer,  from  McDowell;  bribery;  defendant  appealed; 
reversed ;  238  N.  C.  325. 

State  V.  Griffin,  from  Mecklenburg;  (1)  larceny,  (2)  embezzle- 
ment; defendant  appealed;  no  error;  239  N.  C.  41. 

State  V.  Howell,  from  Scotland;  murder  first  degree;  defendant 
appealed;  new  trial;  239  N.  C.  78. 

State  V.  Jenkins  and  Thorne,  from  Edgecombe;  disorderly  con- 
duct, obstructing  officer,  simple  assault;  Jenkins,  judgment 
arrested;  238  N.  C.  396;  Thorne,  simple  assault,  no  error; 
all  other  charges,  judgment  arrested;  238  N.  C.  392. 

State  V.  Love,  from  Caswell;  nonsupport;  defendant  appealed; 
no  error;  238  N.  C.  283. 

State  V.  Mclntyre,  from  Polk;  violating  motor  vehicle  laws; 
defendant  appealed;  affirmed;  238  N.  C.  305. 

State  V.  Moore,  from  New  Hanover;  nonsupport;  defendant  ap- 
pealed; judgment  arrested;  238  N.  C.  743. 


16  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

State  V.  Nail,  from  Moore;  violating  motor  vehicle  laws;  de- 
fendant appealed;  no  error;  239  N.  C,  60. 

State  V.  Pettiford,  from.  Person;  assault  with  deadly  weapon; 
defendant  appealed;  no  error;  239  N.  C.  301. 

State  V.  Poplin,  from  Mecklenburg;  manslaughter;  defendant 
appealed;  new  trial;  238  N.  C.  728. 

State  V.  Porter,  from  Mecklenburg;  assault  on  female;  defend- 
ant appealed;  no  error;  238  N.  C.  735. 

State  V.  J.  Powell,  from  Catawba;  murder  second  degree;  de- 
fendant appealed;  no  error;  238  N.  C.  527. 

State  V.  T.  Powell,  from  Duplin;  violating  liquor  laws;  defend- 
ant annealed;  judgment  affirmed;  appeal  dismissed;  288 
N.  C.  550. 

State  V.  Ritter,  et  al.,  from  Moore;  assault  with  deadly  weapon 
with  intent  to  kill ;  defendants  appealed ;  no  error ;  239  N.  C. 
89. 

State  V.  Satterwhite,  from  Mecklenburg;  felonious  assault;  de- 
fendant appealed ;  new  trial ;  238  N.  C.  674. 

State  V.  Shinn,  from  Cabarrus;  violating  liquor  laws;  defendant 
appealed;  no  error;  238  N.  C.  535. 

State  V.  Sloan,  from  Craven ;  violating  motor  vehicle  laws ;  State 
appealed;  reversed;  238  N.  C.  547. 

State  V.  Sloan,  from  Wake;  violating  liquor  laws;  defendant 
appealed;  no  error;  238  N.  C.  672. 

State  v.  Tickle,  from  Caswell:  nonsupport;  defendant  appealed; 
no  error;  238  N.  C.  206. 

State  V.  Tilley,  et  al.,  from  Forsyth;  consniracy  and  larceny; 
defendant  Snow  appealed :  new  trial ;  239  N.  C.  245. 

State  V.  Towery,  from  Guilford;  violating  municipal  Sunday 
ordinance;  defendant  appealed;  no  error;  239  N.  C.  274. 

State  V.  Turbeville,  from  Robeson;  involuntary  manslaughter; 
defendant  appealed:  no  error;  239  N.  C.  25. 

State  V.  Turner,  from  Henderson;  larceny;  defendant  appealed; 
reversed;  238  N.  C.  411. 

State  V.  Williamson,  from  Franklin;  (1)  carrying  concealed 
weapon,  (2)  assault  with  deadly  weapon;  defendant  ap- 
pealed; no  error;  238  N.  C.  652. 

State  V.  Wingler,  et  al.,  from  Wilkes;  murder  second  degree; 
defendants  appealed;  no  error;  238  N.  C.  485. 

State  V.  Wooten,  from  Columbus;  violating  liquor  laws;  defend- 
ant appealed;  reversed;  239  N.  C.  117. 

Dismissed  on  Motion 

State  V.  Cohoon,  from  Tyrrell. 
State  V.  Evans,  from  Beaufort. 
State  V.  Ward,  from  Davie. 
State  V.  Graham,  from  Guilford. 
State  V.  Lovedahl,  from  Jackson. 
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On  Petition  for  Certiorari: 
State  V.  Bentley,  allowed. 


SPRING  TERM,  1954 

State  V.  Ayscue,  from  Franklin ;  forgery  and  littering ;  defend- 
ant appealed;  no  error;  240  N.  C.  196. 

State  V.  Baker,  et  al,  from  Wake ;  violating  liquor  laws ;  defend- 
ants appealed;  appeal  dismissed;  240  N.  C.  140. 

State  V.  Barley,  from  Randolph;  violating  liquor  laws;  defend- 
ant appealed;  reversed  and  remanded;  240  N.  C.  253. 

State  V.  Boiling,  from  Wake;  violating  liquor  laws;  defendant 
appealed;  no  error;  240  N.  C.  141, 

State  V.  Bournias,  from  Guilford ;  manslaughter ;  defendant  ap- 
pealed; no  error;  240  N.  C.  311. 

State  V.  Canipe,  from  Cleveland ;  murder  1st  degree ;  defendant 
appealed;  new  trial;  240  N.  C.  60. 

State  V.  Cephus,  from  Edgecombe;  assault  with  deadly  weapon; 
defendant  appealed;  new  trial;  239  N.  C.  521. 

State  V.  Collins,  from  Onslow ;  receiving  stolen  goods,  etc. ; 
defendant  appealed;  reversed;  240  N.  C.  128. 

State  V.  Cope,  from  Gaston;  crime  against  nature;  incest;  de- 
fendant appealed;  reversed;  240  N.  C.  244. 

State  V.  Crocker,  from  Wilson;  murder  1st  degree;  defendant 
appealed;  reversed;  239  N.  C.  446. 

State  V.  Dawes,  from  Nash;  violating  liquor  laws;  defendant 
appealed;  no  error;  239  N.  C.  535. 

State  V.  Dyer,  from.  Wayne;  receiving  stolen  goods;  defendant 
appealed;  new  trial;  239  N.  C.  713. 

State  V.  Felton,  from  Currituck;  gambling;  State  appealed; 
reversed;  239  N.  C.  575. 

State  V.  Fraylon,  from  Guilford;  fraudulent  insurance  claim; 
defendant  appealed;  reversed;  240  N.  C.  365. 

State  V.  Gales,  from  Hoke;  murder  1st  degree;  defendant  ap- 
pealed; no  error;  240  N.  C.  319. 

State  V.  Hackney,  from  Chatham;  robbery  with  firearms;  de- 
fendant appealed;  affirmed;  240  N.  C.  230. 

State  V.  Hall,  from  Craven;  violating  liquor  laws;  defendant 
appealed;  judgment  arrested;  240  N.  G.  109. 

State  V.  Hamer,  from  Duplin;  rape;  defendant  appealed;  no 
error;  240  N.  C.  85. 

State  V.  Harrison,  from  Edgecombe;  violating  liquor  laws;  de- 
fendant appealed;  no  error;  239  N.  C.  659. 

State  V.  Hart,  from  Harnett ;  manslaughter ;  defendant  appealed ; 
new  trial ;  239  N.  C.  709. 

State  V.  Hines,  et  al.,  from  Robeson;  violating  liquor  laws;  de- 
fendants appealed;  no  error;  240  N.  C.  337. 

State  V.  Matheay,  from  Durham ;  larceny,  receiving  stolen  goods ; 
defendant  appealed;  new  trial;  240  N.  C.  433. 
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State  V.  Mobley,  from  Gaston;  resisting  officer;  simple  assault; 
opinion  not  handed  down. 

State  V.  Myers,  from  Forsyth ;  receiving  stolen  goods ;  defendant 
appealed;  no  error;  240  N.  C.  462. 

State  V.  McClain,  from  Wake;  prostitution,  etc.;  defendant  ap- 
pealed; new  trial;  240  N.  C.  171. 

State  V.  McNeill,  from  Harnett ;  violating  liquor  laws ;  defendant 
appealed;  judgment  affirmed;  239  N.  C.  679. 

State  V.  McRae,  from  Robeson ;  violating  liquor  laws ;  defendant 
appealed;  new  trial;  240  N.  C.  334. 

State  V.  Phillips,  et  al.,  from  Gaston;  false  pretense;  opinion 
not  handed  down. 

State  V.  Sailor,  from  Cabarrus;  subornation  of  perjury;  defend- 
ant appealed;  reversed;  240  N.  C.  113. 

State  V.  Smith,  from  Lenoir;  violating  motor  vehicle  laws;  de- 
fendant appealed;  new  trial;  240  N.  C.  99. 

State  V.  Spencer,  from  Harnett;  murder  2d  degree;  defendant 
appealed;  no  error;  239  N.  C.  605. 

State  V.  Stantliff,  from  Robeson;  violating  motor  vehicle  laws; 
defendant  appealed;  no  error;  240  N.  C.  332. 

State  V.  Stewart,  from  Currituck;  gambling;  State  appealed; 
reversed;  239  N.  C.  589. 

State  V.  Taylor,  from  Lenoir;  violating  motor  vehicle  laws; 
defendant  appealed;  no  error;  240  N.  C.  117. 

State  V.  Tolbert,  from  Guilford;  manslaughter;  defendant  ap- 
pealed; reversed;  240  N.  C.  445. 

State  V.  Truitt,  from  Currituck;  gambling;  State  appealed; 
reversed;  239  N.  C.  590. 

State  V.  Wortham,  from  Franklin ;  nonsupport,  etc. ;  defendant 
appealed;  new  trial;  240  N.  C.  132. 

Dismissed  on  Motion 

State  V.  Glover  and  Beck,  from  Buncombe. 

State  V.  Jackson,  from  Johnston. 

State  V.  Manley,  from  Buncombe. 

State  V.  Mims,  from  Caswell. 

State  V.  Gainey,  from  Pitt. 

State  V.  Hayes,  from  Forsyth. 

State  V.  Gaddy,  from  Mecklenburg. 

On  Petition  for  Certiorari 

State  V.  Davies,  denied. 

State  V.  Jenkins,  denied. 

State  V.  Aycock,  denied. 

State  V.  Thompson,  denied. 

State  V.  Ashe,  denied. 

State  V.  Dillon,  denied. 

State  V.  Crider,  remanded. 

In  re:  Bentley,  reversed  and  remanded. 
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SUMMARY 

Affirmed  on  defendant's  appeal 72 

Affirmed  on  State's  appeal  — 

New  trial  on  defendant's  appeal 30 

New  trial  on  State's  appeal — 

Reversed  on  defendant's  appeal 19 

Reversed  on  State's  appeal 7 

Error  and  remanded   3 

Judgment  arrested   9 

Appeal  dismissed 4 

Dismissed  on  motion  24 

Certiorari  allowed    3 

Certiorari  denied    12 

Certiorari  remanded    2 

Coram  nobis    1 

Opinions  not  handed  down 2 


Fees  Transmitted  by  Attorney  General  to  State  Treasurer  Since 
February  Term,  1952,  Through  February  Term,  1954 

State  V  Scoggins   $  10.00 

State  V  Taylor 10.00 

State  V  Williams 10.00 

State  V  Leonard    10.00 

State  V  Lefevers     10.00 

State  V  Daughtry   10.00 

State  V  Tripp     10.00 

State  V  Williams     10.00 

State  V  Harper    10.00 

State  V  Murphy     10.00 

State  V  Gaston     20.00 

State  V  Humphrey    10.00 

State  V  Griffin   10.00 

State  V  Bryant    10.00 

State  V  Hedrick,  et  al  10.00 

State  V  Rainey 10.00 

State  V  Smith    10.00 

State  V  Lee     10.00 

State  V  Rawley    10.00 

State  V  Peacock 10.00 

State  V  Tyndall     10.00 

State  V  Bryant    10.00 

State  V  Buck    10.00 

State  V  Ferrell,  et  al   40.00 

State  V  Hill    10.00 

State  V  Holley     10.00 

State  V  Bright     10.00 

State  V  Triplett     10.00 

State  V  Honeycutt     10.00 

State  V  McGee     10.00 
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State  V  Gaskins     10.00 

State  V  Williams     10.00 

State  V  Brown     10.00 

State  V  Smith    10.00 

State  V  Hill    10.00 

State  V  Bennett 10.00 

State  V  Wilson     10.00 

State  V  Cranfield     10.00 

State  V  Davis     10.00 

State  V  Garris      10.00 

State  V  Mclntyre    10.00 

State  V  Thorne    10.00 

State  V  Gibbs     10.00 

State  V  Tickle    10.00 

State  V  Doughtie     10.00 

State  V  Chambers 10.00 

State  V  Love     10.00 

State  V  Shinn     10.00 

State   .    Bridges   10.00 

State  V  Wingler,  et  al 20.00 

State  V  Williams 10.00 

State  V  Powell   10.00 

State  V  Nail     10.00 

State  V  Ritter,  et  al    20.00 

State  V  Turbeville     10.00 

State  V  Powell 10.00 

State  V  Ferguson,  et  al    20,00 

State  V  Griffin      10.00 

State  V  Brown     10.00 

State  V  Sloan     10.00 

State  V  Towery     10.00 

State  V  Porter  10.00 

State  V  Pettiford     10.00 

State  V  Dawes     10.00 

State  V  Taylor 10.00 

State  V  Harrison 10.00 

State  V  McNeill     10.00 

State  V  Boiling    10.00 

State  V  Bournias     10.00 

State  y  Baker    20.00 

State  V  -*  yscue    10.00 

State  V  Stantliff    10.00 

$800.00 
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SUMMARY     OF     ACTIVITIES 

Staff  Personnel 

There  have  been  very  tew  changes  in  the  staff  personnel  since  the  pub- 
lication   of    the    Biennial    Report   of    1950-52. 

Assistant  Attorneys  General  T.  W.  Bruton,  Ralph  Moody,  Claude  L. 
Love,  Dr.  I.  Beverly  Lake,  Harry  W.  McGalliard,  and  John  Hill  Paylor 
served  throughout  the  biennium. 

Robert  B.  Broughton,  member  of  the  staff,  resigned  effective  the  1st  of 
October,  1952,  to  enter  the  private  practice  of  law,  and  v\^as  succeeded  by 
Gerald   F.   White. 

On  the  1st  of  May,  1953,  Edward  B.  Hipp  resigned  to  enter  the  pri- 
vate practice  of  law  and  was  succeeded  by  Charles  G.  Powell,  Jr.,  as 
Revisor  of  Statutes. 

On  the  1st  of  August,  1953,  Max  0.  Cogburn  was  appointed  Directoi  of 
the  Division  of  Legislative  Drafting  and  Codification  of  Statutes  and  as 
Director  of  the  Division  of  Statistics  to  fill  the  vacancy  caiTsed  by  the 
appointment  of  Mr.  Powell  as  Revisor  of  Statutes. 

On  the  1st  of  June,  1952,  Samuel  Behrends,  Jr.,  was  appointed  as  a 
member  of  the  staff  and  assigned  to  duties  with  Assistant  Attorneys  Gen- 
eral Lake   and  McGalliard. 

On  the  4th  of  January,  1954,  Robert  L.  Emanuel,  member  of  the  staff, 
resigned  to  enter  the  private  practice  of  law  and  was  succeeded  by  Wil- 
liam P.  Mayo. 

On  the  1st  of  February,  1954,  Worth  H.  Hester  was  apijlfiinted  as  a 
member  of  the  staff  and  assigned  to  duties  with  the  Welfare  Department. 

The  secretarial  staff  serving  during  the  biennium  is  as  follows:  Mrs. 
Lorraine  H.  Allers,  Miss  Elizabeth  Flournoy,  Mrs.  Charles  W.  Purcell, 
Mrs.  T.  P.  Norwood,  Miss  Lillian  Turner,  Mrs.  W.  K.  Leach,  Miss  Bettie  R. 
Stallings,  Miss  Mary  Elizabeth  Hamm,  Miss  Mary  E.  Williams,  Mrs. 
Louise  Bragg,  Mrs.   Eunice  Murphy,  and  Mrs.   Myrtle  K.  Pope. 


Summary  of  the  Constitutional  and  Statutory  Duties 
OF  THE  Attorney  General 

In  the  interest  of  economy,  reference  is  made  to  former  reports  of  this 
office  for  a  summary  of  the  constitutional  statutory  duties  of  the  Attorney 
General. 


General  Statutes  Commission — Revisor  of  Statutes 

In  1947  the  General  Assembly  created  the  position  of  Revisor  of  Statutes 
on  the  staff  of  the  Attorney  General  to  serve  as  ex  officio  Secretary  of  the 
General  Statutes  Commission  and  to  carry  out  the  duties  of  the  Division 
of  Legislative  Drafting  and  Codification  of  Statutes  relating  to  continuous 
statutory   research   and   correction. 

The  primary  purpose  in  creating  this  position  was  to  have  a  full-time 
research  lawyer  to  work  with  the  General  Statutes  Commission  on  the 
ambiguities,  conflicts,  duplications  and  other  imperfections  in  the  form  and 
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expression    of   the    statutes,    and    to    consider    suggestions    submitted   from 
outside  sources  for  improvement  in  the  statutes. 

It  soon  became  apparent  that  many  of  the  changes  which  were  needed 
in  the  General  Statutes  amounted  to  more  than  mere  imperfections  of 
form  and  expression  and  that  work  was  needed  on  substantive  revision  of 
the  statutes. 

In  1951  the  General  Assembly  gave  the  General  Statutes  Commission 
the  additional  duty  of  recommending  the  enactment  of  such  substantive 
changes  in  the  law  as  the  Commission  might  deem  advisable.  Since  that 
time  the  principal  work  of  the  General  Statutes  Commission  and  the 
Revisor  of  Statutes  has  been  in  the  field  of  substantive  law  revision. 
Fifty-three  recommendations  for  substantive  changes  have  already  been 
made  to  the  General  Assembly  by  the  Commission,  and,  with  three  excep- 
tions, no  major  bill  has  failed  of  enactment. 

The  Commission  will  recommend  to  the  1955  General  Assembly  the 
adoption  of  a  new  Business  Corporation  Code  for  North  Carolina.  The 
Commission  through  a  drafting  subcommittee  has  been  working  on  a 
revision  of  Chapter  55  of  the  General  Statutes  since  October,  1951.  This 
subcommittee,  acting  under  the  direction  of  the  General  Statutes  Com- 
mission, has  drafted  a  Business  Corporation  Act  which  is  based  upon  our 
present  North  Carolina  Corporation  statutes  and  court  decisions,  but 
amended  so  as  to  include  the  desirable  features  of  the  Model  Business 
Corporation  Act  prepared  by  the  American  Bar  Association  and  the  stat- 
utes and  decisions  of  selected  states.  The  General  Statutes  Commission 
has  conducted  a  word-by-word  review  of  the  work  of  the  Drafting  Com- 
mittee, and  has  reviewed  the  Act  two  times  within  the  past  14  months. 
The  proposed  Code  has  been  presented  to  members  of  the  North  Carolina 
Bar  with  the  request  that  they  make  suggestions  as  to  how  the  Act  can 
be  improved.  There  will  also  be  recommended  along  with  the  Business 
Corporation  Act  a  Non-profit  Corporation  Act,  which  will  cure  a  deficiency 
which  has  long  existed  in  North  Carolina  statute  law. 

The  Commission  also  plans  to  recommend  to  the  1955  General  Assembly 
the  adoption  of  the  following  bills : 

(1)  A  bill  to  provide  for  the  allowance  of  alimony  in  absolute  divorce 
proceedings. 

(2)  A  bill  to  clarify  the  law  with  regard  to  the  jurisdiction  of  disputes 
dealing  with  custody  of  children. 

(3)  A  bill   adopting  the   Uniform   Ancillary   Administration   of   Estates 
Act. 

(4)  A  bill  rewriting  the  North  Carolina  Bulk  Sales  Act. 

(5)  A  bill  to  provide  for  survivorship  in  joint  bank  accounts. 

(6)  A  bill  to  provide  for  instruments  to  secure  future  advances. 

(7)  A  bill  dealing  with  the  registration  of  mortgages  of  fixtures. 

(8)  Several  bills  dealing  with  the  inheritance  rights  of  adopted,  illegi- 
timate  and   legitimated  children. 

The  present  Revisor  of  Statutes  is  Charles  G.  Powell,  Jr.,  who  suc- 
ceeded Edward  B.  Hipp  when  the  latter  resigned  to  enter  private  practice 
in  May,  1953.  The  present  members  of  the  General  Statutes  Commission, 
together  with  the  source  of  their  appointments,  are:  Messrs.  Robert  F. 
Moseley,  Chairman,  Greensboro,  N.  C,  (N.  C.  State  Bar  Pres.);  Malcolm 
McDermott,   Vice    Chairman,   Duke   University   Law    School,    (Dean,   Duke 
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Univ.  Law  School)  ;  James  H.  Pou  Bailey,  Raleigh,  N.  C,  (Lt.  Gov.)  ; 
Henry  A.  McKinnon,  Lumberton,  N.  C,  (N.  C.  Bar  Assoc.  Pres.)  ;  Frank 
W.  Hanft,  University  of  North  Carolina  Law  School,  (Dean,  U.  N.  C.  Law 
School)  ;  William  Joslin,  Raleigh,  N.  C,  (Gov.)  ;  Robert  E.  Lee,  Wake  For- 
est Law  School,  (Dean,  Wake  Forest  Law  School)  ;  William  F.  Womble, 
Winston- Salem,  N.  €.,  (Speaker  of  the  House);  Buxton  Midyette,  Jackson, 
N.  C,  (Gov.).  This  Commission,  as  required  by  law,  will  make  a  separate 
report  to  the  General  Assembly  covering  in  detail  the  full  extent  of  its 
activities. 


Financial  Responsibility  Act 

Following  the  enactment  by  the  General  Assembly  of  the  Motor  Vehicle 
Safety  and  Financial  Responsibility  Act  of  1953,  many  motor  vehicle 
operators  throughout  the  State  filed  petitions  in  the  various  Superior  Courts 
in  proceedings  asking  that  the  orders  of  the  Department  of  Motor  Vehicles 
suspending  the  operator's  licenses  for  failure  to  comply  with  the  Motor 
Vehicle  Safety  and  Financial  Responsibility  Act  of  1953  be  reversed.  The 
Attorney  General  filed  form  answers  in  all  of  these  proceedings  but  did  not 
appear  personally.  During  the  biennium  fifty-three  proceedings  of  this 
type  were   instituted   and  were   handled   by  the   Attorney   General's   office. 

Tort  Claims  Against  State  Departments,  Institutions,  and  Agencies 

By  C.  1059  of  the  Session  Laws  of  1951  (now  codified  as  Art.  3  of  C.  143 
of  the  General  Statutes)  the  Legislature  waived  to  a  limited  extent  the 
State's  immunity  from  suit.  This  statute  authorizes  the  filing  with  the 
Industrial  Commission  of  claims  against  State  departments,  institutions, 
and  agencies  for  damages  caused  by  the  negligent  act  of  a  State  employee 
while  acting  within  the  scope  of  his  employment.  Under  this  Act  it  is  the 
responsibility  of  the  Attorney  General  to  represent  all  departments,  insti- 
tutions, and  agencies  of  the  State,  other  than  the  State  Highway  and 
Public  Works  Commission. 

The  following  table  reflects  the  activities  of  the  Attorney  General's 
office  in  discharging  this  responsibility: 

Tort  cases  disposed  of  by  hearing 212 

Tort  cases  disposed  of  by  settlement    241 

Tort  cases  pending  for  trial  before  Industrial  Commission    127 

Tort  cases  under  investigation  for  settlement   43 

Tort  cases  pending  in  Superior  Court   3 

Tort  cases  pending  in  Supreme  Court   2 

Those  cases  disposed  of  by  hearing  involved  claims  totalling  $98,720.55. 
A  large  number  of  these  claims  were  denied,  and  in  several  instances 
where  claims  were  allowed  the  amount  allowed  was  less  than  that  asked. 
As  a  result,  the  amount  actually  paid  out  in  satisfaction  of  claims  allowed 
after  hearing  was  $27,798.79.  Two  hundred  and  one  of  these  claims  were 
against  the  State  Board  of  Education.  Of  the  other  eleven  claims,  five 
were  against  the  Department  of  Motor  Vehicles,  two  were  against  the 
Department  of  Conservation  and  Development,  two  were  against  North 
Carolina  State  College,  and  there  was  one  claim  each  against  the  Uni- 
versity of  North  Carolina  and  East  Carolina  College. 
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During  the  past  two  years  it  appeared  to  be  to  the  best  interest  of  the 
State  to  enter  into  compromise  settlements  of  a  number  of  pending  claims. 
The  aggregate  amount  claimed  in  the  241  cases  disposed  of  by  compromise 
settlement  was  $182,592.14.  A  total  of  $82,835.28  was  paid  in  final  settle- 
ment of  these  claims.  Two  hundred  and  sixteen  of  these  were  claims  against 
the  State  Board  of  Education.  The  other  25  were  split  among  the  following 
agencies  and  institutions  in  the  manner  indicated: 

Adjutant   General     5 

University  of  North  Carolina   6 

State  Hospital  at  Butner   2 

Wildlife  Resources   Commission    1 

Caswell   Training   School    1 

Department  of  Motor  Vehicles   4 

Department  of  Conservation  and  Development   2 

Department  of  Public  Instruction   -.      1 

East  Carolina  College   2 

Division  of  Purchase  and  Contract  1 

At  the  present  time  there  are  175  claims  pending  before  the  Industrial 
Commission,  the  superior  courts,  and  the  Supreme  Court.  One  hundred 
and  sixty-two  of  these  claims  are  against  the  State  Board  of  Education 
and,  of  the  remaining  13  claims,  6  are  against  the  Department  of  Motor 
Vehicles,  2  are  against  the  State  Hospital  at  Butner,  2  are  against  the 
University  of  North  Carolina,  and  there  is  one  claim  each  against  the 
State  Hospital  for  the  Insane,  the  Utilities  Commission,  and  the  Wildlife 
Resources  Commission.  The  total  amount  of  these  pending  claims  is  $136,- 
405.83.  For  purposes  of  comparison  it  may  be  noted  that,  as  of  July  1, 
1952,  65  claim.s  in  which  $61,845.03  was  asked  were  pending.  It  is  expected 
that  the  marked  expansion  of  this  activity  will  continue. 

There  has  been  one  change  in  the  Tort  Claims  Act  since  1952,  The  Leg- 
islature, by  C.  1314  of  the  Session  Laws  of  1953,  provided  that  the  Tort 
Claims  Act  does  not  render  State  departments,  institutions,  or  agencies 
liable  for  injuries  resulting  from  professional  services  rendered  by  doc- 
tors, surgeons,  dentists,  nurses  or  others  employed  by  State  departments, 
institutions,  or  agencies  which  render  such  services. 

Recently,  a  problem  has  arisen  in  the  administration  of  this  Act,  which 
deserves  the  attention  of  the  Legislature.  A  claimant  who  had  recovered 
from  a  negligent  employee  thereafter  sought  to  recover  for  the  injury 
from  the  agency  for  which  the  employee  worked.  The  Act  does  not  now 
make  it  clear  whether  a  further  recovery  is  permitted  under  these  cir- 
cumstances. It  is  the  opinion  of  this  office  that  recovery  against  a  State 
employee  should  bar  a  further  recovery  against  the  State.  This  would 
place  the  State  in  the  same  position  as  any  other  litigant.  PENNIX  v 
GRIFFIN,  221  N.  C.  348.  This  might  be  accomplished  by  the  enactment 
of  a  statute  providing  that  the  recovery  of  a  judgment  against  a  State 
employee  for  injuries  resulting  from  his  negligence  while  acting  within 
the  scope  of  his  employment  amounts  to  an  election  of  remedies  by  the 
plaintiff  and  bars  him  from  maintaining  a  claim  against  the  State  based 
upon  injuries  arising  out  of  the  same  transaction. 

Another  matter  which  should  be  taken  care  of  by  legislation  is  the  rights 
which  the  State  has  against  a  negligent  employee  and  his  insurance  car- 
rier once  the  State  has  paid  a  claim  based  upon  injury  resulting  from  this 
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negligence.  We  feel  that  a  statute  should  be  enacted  providing  that  in  such 
a  case  the  State  is  subrogated  to  the  rights  of  the  injured  claimant  against 
the  negligent  State  employee  and  his  insurance  carrier. 

Hearings  involving  tort  claims  were  conducted  in  virtually  every  county 
in  North  Carolina  and,  in  most  cases,  it  was  necessary  for  a  member  of 
the  Staff  of  this  office  to  appear  personally  at  the  hearing.  The  number 
of  claims  presented  and  the  amounts  which  they  involve  have  steadily 
increased  during  the  past  two  years  and  there  seems  to  be  good  reason  to 
believe   that   this   increase   will   continue   in   the   future. 


Division  of  Legislative  Drafting  and  Codification  of  Statutes 

No  change  was  made  during  the  biennium  in  the  permanent  duties  of 
this  office  in  rendering  assistance  to  members  of  the  General  Assembly  and 
local  officials  in  the  drafting  of  legislation.  The  1953  Legislature,  however, 
by  Eesolution  No.  42,  made  it  the  responsibility  of  this  Division  to  advise 
and  cooperate  with  the  Commission  on  the  Revision  of  the  Public  School 
Laws  in  the  amendment,  clarification  and  revision  of  these  laws.  This 
Division  is  discharging  this  responsibility  and,  in  addition,  the  Commis- 
sion is  receiving  the  benefit  of  the  advice  and  assistance  of  Assistant 
Attorney   General   Claude   L.   Love. 

One  personnel  change  was  made  during  the  biennium.  In  May,  1953, 
Charles  G,  Powell,  Jr.,  resigned  as  Director  of  this  Division  to  become 
Revisor  of  Statutes.  He  was  succeeded  by  Max  0.  Cogburn. 

The  1953  Session  of  the  General  Assembly  made  the  usual  calls  upon 
this  office  for  bill  drafting  service  and  approximately  1800  to  2000  bills 
were  drafted  for  consideration  by  the  Legislature.  Some  of  these  bills 
were  local  in  character,  but  many  of  them  were  important  complicated 
bills  which  required  several  redrafts  before  they  were  put  into  final  form.. 
The  entire  staff  of  the  Attorney  General's  office  participates  in  this  bill 
drafting  service. 

Recompilation  of  Volumes  I,  II,  and  III  of  the  General  Statutes  has 
been  completed.  Some  preliminary  consideration  has  been  and  is  being 
given  to  a  reworking  of  the  Index  and  a  consequent  recompilation  of 
Volume  IV.  Numerous  inaccuracies  and  deficiencies  in  the  existing  Index 
have  become  apparent  and  it  is  the  hope  of  this  office  that  a  new  Index 
may  soon  be  made  available. 
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DIGEST   OF 
OPINIONS  TO  GOVERNOR 

Notaries  Public;  Issuance  of  Commission  Dated  on  Sunday; 
Date  of  Qualification  for  Office 

22  July  1952 

The  issuance  of  a  commission  as  a  notary  public  which  is  dated  on  a 
Sunday  would  not  invalidate  the  acts  of  the  notary  public  to  whom  the 
commission  was  issued.  A  notary  public  may  not  qualify  by  taking  the 
oath  of  office  prior  to  the  expiration  of  the  current  term  in  which  he  is 
serving  in  such  capacity. 

Executive    Budget    Act;    Budget    Bureau;    Director    of    the    Budget; 
Authority  of  Director  of  Budget  to  Use  Unappropriated  Money 
IN  THE  General  Fund  of  the  State  to  Increase  Salaries  of 
State    Employees;    State    Personnel   Act;    Authority   to 
Establish    Salary    Ranges    and    Intermediate    Steps; 
Uniformity  of  Salaries  Within  the  Same  Classi- 
fication OR  Series;  Constitutional  Law;  State 
Constitution;  Expenditure  of  Public  Funds 

25  July  1952 

The  Governor  of  the  State  of  North  Carolina,  acting  as  Ex  Officio 
Director  of  the  Budget,  is  not  authorized  to  use  unappropriated  money  in 
the  General  Fund  of  the  State  for  the  purpose  of  increasing  salaries  and 
wages  of  State  employees  as  this  is  prohibited  both  by  the  Executive 
Budget  Act  of  the  State  and  by  Article  XIV,  §  3,  of  the  State  Consti- 
tution. 

The  Director  of  the  Budget  is  authorized  to  allocate  surplus  funds  of 
the  State  Highway  and  Public  Works  Commission,  but  such  allocations 
could  not  be  used  to  increase  the  salaries  of  employees  of  the  Paroles 
Department,   Probation   Department  and   Motor   Vehicles   Department. 

The  State  Personnel  Council  and  the  State  Personnel  Director  are  vested 
with  the  authority  to  determine  whether  salary  ranges  shall  be  increased 
at  all,  and  if  so,  in  what  amount;  but  if  this  agency  grants  increases, 
such  increases  must  be  uniform  for  similar  positions  in  similar  classifi- 
cations  and   performing   substantially   the   same   work   and   duties. 

Notaries  Public;  Revocation  of  Commission  By  the  Governor 

12  March  1953 

The  Governor  has  authority  to  revoke  a  commission  of  a  notary  public 
upon  complaint  of  any  citizen  when  he  has  satisfied  himself  that  the  revo- 
cation of  such  commission  is  in  the  public  interest. 
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Uniform  Driver's  License  Act;  Restoration  of  License  by  the 
Governor  Under  His  Power  to  Pardon 

5  June  1953 

The  Governor  does  not  have  the  authority  under  his  pardoning  power  to 
restore  a  driver's  license  which  has  been  revoked  because  of  the  operation 
of  a   motor  vehicle   while  under   the   influence   of   intoxicating  liquor. 

Public  Officer;  Sheriff;  Removal  from  Office; 
Method  of  Procedure 

15  June  1953 

A  sheriff  may  be  removed  from  office  for  willful  or  habitual  neglect  or 
refusal  to  perform  the  duties  of  his  office,  for  willful  misconduct  or  mal- 
administration in  office,  for  corruption,  for  extortion,  upon  conviction  of  a 
felony,  or  for  intoxication,  or  upon  conviction  of  being  intoxicated,  upon 
petition  filed  by  five  qualified  electors  or  by  the  county  attorney  or  the 
solicitor  of  the  district,  as  provided  in  Article  2,  Chapter  128,  of  the 
General    Statutes. 

State  Boundaries;   Authority  to  Increase  Same 

10  July  1953 

The  territorial  limits  of  the  State  may  not  be  increased  except  by  an 
amendment  to  Article  I,  §  34,  of  the  Constitution  (1868),  which  provides 
that  the  boundaries  and  limits  of  the  State  shall  be  and  remain  as  they 
now  are. 

Appointment  of  Special  Peace  Officers  by  the  Governor; 
G.  S.  60-83;  High  Point  Merchants'  Patrol,  Inc. 

20  July  1953 

Under  G.  S.  60-83,  the  Governor  is  authorized  to  appoint  special  officers 
only  upon  application  of  the  organizations  named  in  the  statute.  This 
statute  does  not  authorize  the  Governor  to  appoint  special  officers  upon 
application  of  a  merchants'  patrol  which  is  engaged  in  the  business  of 
furnishing  protection  to  manufacturing  plants,  businesses  and  private 
homes. 

Marriage  Laws;  Marriage  Between  White  Person  and 
Japanese  National 

28  July  1953 

There  is  no  constitutional  nor  statutory  prohibition  against  the  mar- 
riage between  a  white  person  and  a  Japanese  National. 
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Construction  of  Streets  and  Highways  on  Property  Owned  by  State 

Departments,  Institutions  and  Agencies  by  the  State 

Highway  and  Public  Works  Commission 

6  August  1953 

There  is  no  legal  objection  to  the  construction  of  streets  and  roads  by 
the  State  Highway  and  Public  Works  Commission  on  property  owned  by 
State  departments,  institutions  and  agencies. 

Per  Diem  and  Expenses  of  Members  of  the  Carolina- Virginia 
Turnpike  Authority;  Chapter  1159,  Session  Laws  of  1953 

28  September  1953 

The  per  diem  and  expenses  of  members  of  the  Carolina- Virginia  Turn- 
pike Authority  may  not  be  paid  from  State  funds. 

Zebulon  Baird  Vance  Memorial  Commission;  Election  of  Officers 

28  September  1953 

There  is  no  provision  in  Chapter  1234  of  the  Session  Laws  of  1953  for 
the  election  of  oflficers  of  the  Zebulon  Baird  Vance  Memorial  Commission. 

Poll  Tax;  Age  Limitations 

12  November  1953 

G.  S.  105-341  limits  the  imposition  of  the  poll  tax  to  male  persons  "be- 
tween the  ages  of  21  and  50  years". 

Personnel  Department;  Article  28E  of  Chapter  106;   N.  C.  Milk 
Commission  Employees;  Jurisdiction  of  Personnel  Department 

10  November  1953 

The  Personnel  Department  has  jurisdiction  over  the  employees  of  the 
N.  C.  Milk  Commission.  The  N.  C.  Milk  Commission  is  subject  to  the 
Executive  Budget  Act  of  the  State. 

Double  Office  Holding;  Member  of  Board  of  Directors  of 
North  Carolina  Rural  Rehabilitation   Corpoi^ation 

19  November  1953 

A  member  of  the  Board  of  Directors  of  the  North  Carolina  Rural  Reha- 
bilitation Corporation  is  not  a  public  office  within  the  prohibition  of  Article  '■ 
XIV,  Section  7,  of  the  Constitution. 
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Railroad   Police;   Appointment   of   Nonresident   Policemen 
BY  THE  Governor 

29  December  1953 

No  legal  objection  is  seen  to  the  appointment  by  the  Governor  of  a  non- 
resident as  a  special  policeman  under  G.  S.  60-83.  The  statute  provides 
that  the  company  making  application  for  the  appointment  of  such  person 
shall  be  liable  for  the  wrongful  acts  of  such  person  while  in  the  exercise 
of  the  powers  conferred  by  the  statute. 

Double  Office  Holding;  County  Attorney  Not  a  Public  Office 

6  January  1954 

The  position  of  county  attoi^ney  is  not  a  public  office,  and  would  not  fall 
within  the  prohibition  provided  in  Article  XIV,  Section  7,  of  our  Consti- 
tution. 

Private  Detectives;    Carrying   Concealed  Weapons 

9  February  1954 

A  private  detective  may  not  carry  a  weapon  concealed  about  his  person 
to  any  further  extent  than  a  private  citizen  may  carry  such  a  weapon. 
The  fact  that  a  person  has  a  State  license  to  engage  in  the  business  of 
being  a  private  detective  would  not  entitle  him  to  carry  a  weapon  to  the 
same  extent  and  in  the  same  manner  as  peace  officers  are  authorized  to 
do  so. 

State  Grants;  Authentication  by  the  Governor 

1  March  1954 

The  Secretary  of  State  is  the  State  official  charged  with  the  investiga- 
tion and  preparation  of  grants  to  State  lands  which  are  subject  to  grant 
under  the  statute.  The  Secretary  of  State  is  also  charged  under  the 
statute  with  the  duty  of  investigating  the  character  of  the  land,  determin- 
ing its  market  value,  and  fixing  the  price  per  acre  for  said  land. 

The  only  duty  placed  on  the  Governor  with  respect  to  issuing  of  grants 
is  prescribed  by  G.  S.  146-47,  which  provides  that  such  grants  "shall  be 
authenticated  by  the  Governor." 
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DIGEST  OF 
OPINIONS  TO  SECRETARY  OF  STATE 

Grants;  Authority  to  Issue  Grant  for  Land  Previously  Granted 

7  October  1953 

G.  S.  146-50  prohibits  the  Secretary  of  State  from  granting  land  which 
he  has  reason  to  believe  has  already  been  granted. 

State  Board  of  Education;  Title  to  Lands 
Covered  by  Navigable  Waters 

7  October  1953 

The  State  Board  of  Education  does  not  own  land  under  the  navigable 
waters   adjacent  to   Morehead   City. 


DIGEST   OF 
OPINIONS  TO  STATE  AUDITOR 

State  Auditor;  Use  of  Facsimile  Signature  Machine 
ON  State  Warrants 

9  September  1952 

The  use  of  signature  writing  machines  by  the  State  Auditor  in  approv- 
ing State  warrants  would  be  valid  if,  in  any  case,  it  could  be  established 
that  this  method  of  signing  was  authorized  by  the  State  Auditor.  In  view 
of  the  possibility  of  the  illegal  or  unauthorized  use  of  such  machine,  it 
is  suggested  that  a  bond  be  given  to  protect  the  State  Treasurer  in  such 
an  event,  and  that  the  State  Auditor  furnish  the  State  Treasurer  an 
authorization  for  the  use  of  such  machine  and  guarantee  to  protect  him 
against  any  improper  use  thereof.  No  statute  expressly  authorizes  the  use 
of  such  signature  writing  machine. 

Peace  Officers;  Bond  Requirements 

30  December  1953 

Peace  officers  clothed  with  the  power  of  arrest  and  in  the  employ  of  the 
State  may  not  be  bonded  in  a  maximum  amount  of  more  than  $2,500.00. 
See  G.   S.  128-9. 
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DIGEST   OF 
OPINIONS  TO  STATE  TREASURER 

Authority  of  Chief  Clerk  of  the   State  Treasurer 

7  December  1953 

Under  G.  S.  147-75,  the  State  Treasurer  may  authorize  his  Chief  Clerk 
to  perform  any  duties  pertaining  to  the  office,  except  signing  checks,  and 
the  Treasurer  may  authorize  the  Chief  Clerk  or  Deputy  to  register,  in  his 
name,    State   bonds    entitled    to    registration. 

Schools;   City  Administrative  Units;   How  School  Funds 
Shall  Be  Paid  Out 

14  April  1954 

G.  S.  115-368(1  and  2)  provides  that  State  and  local  school  funds  shall 
be  paid  out  only  upon  vouchers  signed  by  the  chairman  and  the  secretary 
of  a  county  board  of  education  or  the  board  of  trustees  of  a  city  adTnin- 
istrative  unit.  No  provision  is  made  for  a  vice  chairman,  an  acting  chair- 
man or  a  temporary  chairman  of  either  a  county  board  of  education  or  a 
city  school  board.  G.  S.  115-44,  G.  S.  115-352,  G.  S.  115-353.  As  to  the  local 
situation  in  Lenoir  City  Administrative  Unit,  see  Chapter  132,  Private 
Laws  of  1903  and  Chapter  321,  Private  Laws  of  1913. 


DIGEST   OF 

OPINIONS  TO  STATE  SUPERINTENDENT 

OF  PUBLIC  INSTRUCTION 

Schools;  Right  of  County  Board  of  Education  and  County  Commis- 
sioners TO  Operate  a  High  School  with  Taxes  Provided  Entirely 
at  the  County  Expense  and  from  Funds  Other  Than 

Ad  Valorem  Taxes 

22  July  1952 

Article  IX,  Section  5,  of  the  State  Constitution  provides  that  the  clear 
proceeds  of  all  penalties  and  forfeitures  and  of  all  fines  collected  in  the 
several  counties  shall  be  faithfully  appropriated  for  establishing  and 
maintaining  free  public  schools  in  the  several  counties  of  this  State.  G.  S, 
115-356  provides  that  "jnaintensnce  of  plant  and  fixed  charges"  shall  be 
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supplied  from  fines,  forfeitures,  etc.  G.  S.  18-57  provides  that  the  net 
proceeds  from  the  operation  of  ABC  stores  shall  be  paid  into  the  General 
Fund  of  the  County.  These  funds  may  be  used  as  any  other  general  or 
surplus  funds   are  used. 

From  all  the  foregoing  it  would  seem  that  a  county  board  of  education 
does  not  have  the  authority  in  the  absence  of  a  public-local  statute  pro- 
viding otherwise  to  provide  for  the  continuance  of  high  school  instruc- 
tion from  fines,  forfeitures,  etc.,  at  a  school  that  has  been  consolidated 
with  another  school  by  order  of  the   State  Board  of  Education. 

Superintendent  of  Public  Instruction;   Textbook  Contracts; 
Authority  to  Modify 

5  August  1952 

The  State  Board  of  Education  and  the  publisher  of  any  textbook  may 
modify  any  existing  contract  within  the  statutory  period  of  time  by 
mutual  consent. 

Schools;  County  Board  of  Education;  Election  of  Chairman 

29  September  1952 

G.  S.  115-44  provides  that  a  county  board  of  education  shall  organize  by 
electing  one  of  its  members  as  chairman  for  a  period  of  one  year  or  until 
his  successor  is  elected  and  qualified.  The  same  seqtion  provides  that  the 
Superintendent  of  Public  Instruction  shall  be  ex-officio  Secretary  to  the 
County  Board. 

Schools;  State  Board  of  Education;  Literary  Fund 

14  January  1953 

It  is  doubtful  that  the  term  net  proceeds  as  used  in  Article  IX,  Section 
4,  of  the  State  Constitution  in  reference  to  the  State  Literary  Fund  pro- 
vided for  in  G.  S.  115-15 (a),  is  broad  enough  to  authorize  the  expenditure 
of  moneys  from  the  State  Literary  Fund  to  have  the  marshlands  of  the 
State  surveyed  and  proper  plats  thereof  made.  Express  statutory  author- 
ity for  the  proposed  expenditure  at  this  session  of  the  General  Assembly 
is   suggested. 

Schools;  Election  of  City  Superintendent 

23  January  1953 

Because  of  the  omission  in  the  fourth  paragraph  of  G.  S.  115-353,  it  is 
thought  that  it  is  not  necessary  for  a  city  administrative  unit  to  give  thk 
fifteen  day  public  notice  of  intention  to  elect  a  city  superintendent  which 
is  required  in  the  case  of  a  county  superintendent. 
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Schools;  Consolidation;  Special  Act  of  the  General 
Assembly;    Constitutionality 

23  February  1953 

The  General  Assembly  cannot  under  the  Constitution,  Article  II,  Section 
29,  pass  any  special,  local  or  private  Act  establishing  or  changing  the 
lines   of  school   districts. 

Schools;    Authority   County   Superintendent   and   County   Board 
of  Education  to  Reject  Teachers 

8  May  1953 

Under  the  language  of  G.  S.  115-359  and  the  decision  in  BOARD  OF 
EDUCATION  V.  DICKSON,  235  N.  C.  359,  it  is  thought  that  a  teacher 
already  in  service  may  not  be  dismissed  by  action  of  the  county  super- 
intendent and  the  county  board  of  education,  vv^ithout  action  having  been 
taken  by  the  local  school  committee. 

Schools;  Construction  of  Textbook  Contract  and  General 
Conditions  Incorporated  in  Said  Contract 

3  June  1953 

It  is  thought  that  Section  11  of  the  General  Conditions  adopted  by  the 
State  Board  of  Education,  requiring  the  successful  bidder  to  furnish  text- 
books in  this  State  at  a  price  not  to  exceed  that  for  which  the  books  are 
furnished  or  sold  in  another  state,  applies  to  contracts  entered  into  in 
other  states  prior  to  the  date  of  the  North  Carolina  contract  for  the  same 
textbooks,  since  the  breach  consists  in  furnishing,  selling  or  placing  on  sale 
the  same  books  at  a  lov^rer  price  elsewhere. 

Schools;   Consolidation;  Chapter  1151  Session  Laws  of  1953; 

Application  for  Consolidation  of  Schools  (Negro)   of 

Washington  County 

12  June  1953 

Chapter  1151  of  the  Session  Laws  of  1953,  dealing  with  the  consolida- 
tion of  schools,  is  prospective  in  operation,  except  Section  1  (d)  which 
has  application  only  to  high  schools  which  have  been  closed  on  account 
of  having  an  average  daily  attendance  of  less  than  sixty  pupils. 
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Schools;  County  Board  of  Education;  Quorum;  Vote  Required  to 
Carry  Motion;  Right  of  the  Chairman  to  Vote 

15  July  1953 

A  Board  of  Education  consisted  of  seven  members,  one  member  resigned 
and  the  vacancy  has  not  yet  been  filled.  It  is  thought  that  four  members 
are  necessary  to  constitute  a  quorum  for  the  transaction  of  business. 
EDWARDS  V.  BOARD  OF  EDUCATION,  235  N.  C.  345.  At  a  meeting 
attended  by  the  six  remaining  members  of  the  board,  two  members  voted  in 
favor  of  a  motion,  one  member  voted  against  the  motion  and  the  chair- 
man and  two  other  members  failed  to  vote.  It  is  thought  that  the  motion 
failed  to  carry.  In  such  case  the  chairman  is  entitled  to  one  vote  but  he 
is  not  entitled  to  two  votes,  one  to  make  a  tie  and  the  other  to  break  the 
tie.  STATE  v.  LONG,  186  N.  C.  516.  This  situation  is  to  be  distinguished 
from  MARKHAM  v.  SIMPSON,  175  N.  C.  135.  G.  S.  160-12. 

Schools;  Authority  of  Local  Committee,  County  Superintendent  and 

County  Board  of  Education  to  Terminate  Continuing 

Contract  of  Teachers 

27  July  1953 

From  what  our  Supreme  Court  said  in  the  case  of  BOARD  OF  EDU- 
CATION V.  DICKSON,  235  N.  C.  359,  it  is  thought  that  official  action 
must  be  taken  by  the  local  school  committee,  the  county  superintendent 
of  schools  and  the  county  board  of  education  before  the  end  of  the  school 
term;  othei'wise,  the  continuing  contract  of  a  teacher  remains  in  full 
force  and  effect.  G.   S.   115-354;   G.   S.   115-359. 

Schools;  Budget;  Respective  Functions  of  City  School 
Board  and  Tax  Levying  Authority 

28  July  1953 

Under  the  language  of  G.  S.  115-185,  it  is  thought  that  G.  S.  115-189  is 
repealed  by  G.  S.  115-363  (a),  which  is  a  part  of  the  1939  School  Machinery 
Act.  Therefore,  the  latter  statute  applies  to  supplemental  school  budgets. 
Under  this  section,  the  budget  is  prepared  by  the  board  of  trustees  of 
a  city  administrative  unit  and  submitted  to  tax  levying  authorities,  which 
may  approve  or  disapprove  any  specific  item.  The  budget  is  then  presented 
to  the  State  Board  of  Education,  which  can  approve  or  disapprove  as  to 
financial  soundness  only.  It  is  the  duty  of  the  school  authorities  to  pre- 
pare the  budget  and  to  administer  the  funds  when  allowed  by  the  tax 
levying  authorities. 
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Double  Office  Holding;  Member  of  County  ABC  Board; 
Member  of  Local  School  Committee 

20  August  1953 

Because  of  the  provisions  of  G.  S.  115-131,  it  is  thought  that  member- 
ship on  a  local  school  committee  or  on  the  board  of  trustees  of  a  city 
administrative  unit  is  a  public  office  within  the  contemplation  of  Article 
IX,  Section  7,  of  the  State  Constitution.  Because  of  the  provisions  of  G.  S. 
18-41,  it  is  thought  that  membership  on  a  county  or  city  ABC  board  is 
also  a  public  office  within  the  contemplation  of  that  section  of  the  Con- 
stitution. When  a  member  of  a  board  of  trustees  of  a  city  administrative 
unit  qualifies  as  a  member  of  a  city  ABC  board,  he  instantly  vacates  the 
first  office.  EDWARDS  v.  BOARD  OF  EDUCATION,  235  N.  C.  345. 

Schools;   Filling  Vacancy  on  Board  of  Trustees  of 
Franklinton   City  Administrative  Unit 

20  August  1953 

Under  the  provisions  of  Chapter  352,  Private  Laws  of  1905,  and  G.  S. 
115-352,  it  is  thought  that  a  vacancy  on  the  board  of  trustees  of  the 
Franklinton  City  Administrative  School  Unit  is  filled  by  appointment  of 
the  remaining  members  of  the  board. 

Motor  Vehicles;   Driver  Training  Program  in  Public  Schools; 

Form  of  Contract  with  Automobile  Dealers  Furnishing 

Motor  Vehicles  for  Use  in  Such  Program 

25  August  1953 

County  boards  of  education  are  not  permitted  under  our  law  to  take 
out  public  liability  insurance  on  automobiles  loaned  by  automobile  dealers 
or  manufacturers  for  the  driver  training  program  authorized  by  Chapter 
1196,  Session  Laws  of  1953,  but  they  can  take  out  insurance  covering  fire, 
theft  and  collision  damage  to  the  car  alone.  Cars  loaned  to  county  boards 
of  education  for  driver  training  programs  should  be  registered  in  the 
name  of  the  owner  of  the  car  rather  than  in  the  name  of  the  board  of 
education    to    whom    such    loan   was    made. 

Schools;  Responsibility  of  Local  Officials  for  Permitting  School 
Children  to  Act  as  Members  of  School  Patrol 

4  September  1953 

While  there  seems  to  be  no  statutory  authority  for  school  officials  to 
appoint  students  to  act  as  members  of  a  school  patrol,  it  is  thought  that 
if  the  officials  act  in  good  faith  in  the  selection  of  competent  students  to 
act  in  such  capacity,  the  officials  would  not  be  personally  liable  for  an 
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injury  sustained  by  such  a  pupil  while  on  duty.    BETTS  v.  JONES,  203 
N.  C.  590;   SPRUILL  v.  DAVENPORT,  178  N.  C.  364. 

Schools;  District  in  Which  Child  is  Required  to  Attend;  Residence 

18  September  1953 

G.  S.  115-352  provides  that  school  children  shall  attend  school  in  the 
district  in  which  they  reside  unless  assigned  elsewhere  by  the  State  Board 
of  Education.  It  is  thought  that  the  term  "residence"  as  used  in  that 
statute  and  in  G.  S.  115-213  (b)  is  synonymous  with  domicile.  Therefore, 
it  is  thought  that  when  the  parents  reside  temporarily  in  another  district, 
their  children  are  still  entitled  to  attend  school  in  the  district  in  which 
the  parents  are  domiciled.  STATE  v.  GRIZZARD,  89  N.  C.  115. 

Schools;  Compulsory  Attendance  Law;  County  in  Which 
Prosecution  Must  Be  Brought 

21  September  1953 

When  children  reside  in  one  county  but  have  been  assigned  to  attend 
school  in  an  adjoining  county,  it  is  thought  that  it  is  the  duty  of  the 
school  officials  in  the  county  to  which  the  children  have  been  assigned,  to 
take  steps  for  the  enforcement  of  the  compulsory  attendance  law  against 
such  parents  willfully  refusing  to  cause  their  children  to  attend  school. 
However,  the  prosecution  must  be  in  the  county  in  which  the  children 
reside.  G.  S.  115-352;  G.  S.  115-302;  STATE  v.  JOHNSON,  188  N.  C.  591. 

Schools;  Teachers;  Length  of  School  Day;   Social  Security 
FOR  Lunchroom  Employees 

22  September  1953 

Construing  together  G.  S.  115-55-56-58,  it  is  thought  that  the  county 
board  of  education  in  a  county  administrative  unit  can  fix  the  time  that 
teachers  are  required  to  report  for  duty  in  the  mornings.  COGGINS  v. 
BOARD  OF  EDUCATION,  223  N.  C.  763.  G.  S.  115-381  provides  that 
school  lunchrooms  shall  be  operated  on  a  nonprofit  basis.  However,  reason- 
ing by  analogy  from  the  amendments  contained  in  Chapter  985,  Session 
Laws  of  1953,  it  is  thought  that  the  employer's  part  of  the  social  security 
tax  for  lunchroom  employees  is  a  proper  item  of  operating  costs  and  may 
be  paid  from  lunchroom  funds. 

Schools;  Local  School  Funds;  Separate  Accounts 

2  October  1953 

Proceeds  of  a  supplemental  school  tax  levied  in  conformity  with  the 
provisions  of  G.  S.  115-361  should  be  kept  separate  from  all  other  school 
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funds  simply  as  a  bookkeeping'  matter.  However,  it  is  thought  that  it  is  not 
necessary  to  deposit  these  funds  in  a  separate  bank  account  provided  sep- 
arate code  numbers  are  used  to  indicate  that  each  particular  check  is  to  be 
charged  to  these  funds.  G.  S.  115-361-363  (a) ;  G.  S.  115-165  (2) -366-368  (2)- 
368(4)-369(2)-361. 

Schools;    Consolidation   of   City  and   County   Administrative   Units; 
Procedure  in  Polk  County 

2  October  1953 

G.  S.  115-352  sets  up  the  machinery  for  the  consolidation  of  a  city 
administrative  unit  with  the  county  unit  to  which  the  city  unit  belongs. 

G.  S.  115-354  provides  for  district  school  committees  but  makes  no  pro- 
vision for  a  county-wide  committee  in  a  case  in  which  the  entire  county 
is  embraced  within  one  district. 

It  is  thought  that  if  an  entire  county  should  be  consolidated  into  one 
district,  special  supplemental  taxes  theretofore  voted  in  a  city  adminis- 
trative unit  in  the  county,  and  in  a  particular  district  in  the  county 
administrative  unit,  could  no  longer  be  levied  and  collected  because  the 
units  upon  which  the  taxes  are  being  levied  would  have  been  abolished. 
However,  it  is  thought  that  if  the  city  administrative  unit  is  simply  con- 
solidated with  the  county  unit  and  remains  an  administrative  district  in 
that  unit,  and  if  the  district  in  the  county  unit  now  levying  the  special 
tax  is  not  consolidated,  the  special  supplemental  taxes  in  neither  the  city 
unit  nor  the  county  district  would  be  affected.  G.  S.  115-361  and  G,  S. 
115-362. 

Schools;  Use  of  Local  Supplemental  Tax  Funds  for 
Purchase  of  School  Activity  Bus 

8  October  1953 

Construing  together  G.  S.  115-361  and  G.  S.  115-45.1  it  is  very  doubtful 
that  supplemental  tax  funds  levied  in  conformity  with  the  provisions  of 
G.  S.  115-361  can  be  used  for  the  purchase  of  a  school  activity  bus. 

Schools;  Public  Contracts;  G.  S.  143-129;  School  Buildings 
Destroyed  by  Tornado 

12  October  1953 

A  contract  for  the  construction  or  repair  of  a  school  building  damaged 
or  destroyed  by  a  tornado  must  be  let  as  provided  by  G.  S.  143-129. 
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Schools;  Construction  of  Buildings  Under  Chapter  1046,  Session  Laws 
OF  1953;  Plans  Required  to  Be  Approved  by  State  Superintendent 

23  November  1953 

While  Section  2(a),  Chapter  1046,  Session  Laws  of  1953,  contains  no 
definite  provision  to  that  eiTect,  as  to  the  $100,000  allocated  to  each  county 
under  that  subsection  of  the  1953  School  Bond  Act,  it  is  thought  that  the 
provisions  of  G.  S.  115-84  are  controlling,  and  that  the  plans  of  buildings 
to  be  erected  from  such  funds  must  be  approved  by  the  State  Superin- 
tendent of  Public  Instruction. 

Schools;  Sale  of  Abandoned  School  Property;  Rejection  of  Bids; 
Withdrawal  of  Property  from  Sale 

17  February  1954 

Since  the  sale  of  school  property  under  G.  S.  115-86  must  be  preceded 
by  a  finding  of  fact  by  the  Board  of  Education  to  the  effect  that  the  prop- 
erty in  question  is  no  longer  needed  for  school  purposes,  it  would  seem 
that  after  such  property  has  been  advertised  for  sale,  because  of  changed 
conditions,  the  Board  of  Education  may  adopt  a  subsequent  resolution 
finding  as  a  fact  that  the  property  is  now  needed  for  school  purposes 
and  vnthdravnng  the  same  from  sale. 

If  a  public  sale  has  actually  been  conducted  but  not  confirmed,  it  would 
seem  that  the  Board  of  Education  has  authority  to  reject  all  bids  and 
adopt  a  resolution  finding  as  a  fact  that  because  of  changed  conditions, 
the  property  is  now  needed  for  school  purposes  and  withdrawing  the 
same  from  sale. 

Schools;  Eastern  Band  of  Cherokee  Indians;  Attendance  Status 

22  February  1954 

It  is  thought  that  a  child  whose  parents  are  members  of  the  Eastern 
Band  of  Cherokee  Indians  of  Western  North  Carolina  is  entitled  to  attend 
the  public  schools  of  North  Carolina  along  with  white  children,  provided 
such  Indian  child  is  qualified  as  to  age,  residence,  etc.  It  is  also  thought 
that  the  provisions  of  G.  S.  115-2  and  G.  S.  115-66,  dealing  with  "Croatan 
Indians"  do  not  apply.  Constitution  of  North  Carolina,  Article  IX,  Sec- 
tion 2. 

Schools;  Authority  of  City  School  Board  to  Create  an  Obligation  for 
the  Purchase  of  Property  to  Be  Used  as  a  Schoolhouse  Site 

9  March  1954 

Since  there  is  no  statute  expressly  or  by  necessary  implication  authoriz- 
ing a  county  or  city  board  of  education  to  convey  property  by  mortgage, 
it  is  to  be  doubted  that  either  a  city  or  a  county  board  of  education  has 
the  authority  to  purchase  real  property  and  execute  a  mortgage  to  secure 
a  balance  of  the  purchase  price.  VAUGHN  v.  COMMISSIONERS,  118 
N.  C.  636. 
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DIGEST   OF 

OPINIONS  TO  COMMISSIONER  OF 

AGRICULTURE 

Agriculture;    Department   of  Agriculture;    Fertilizers;    Inspection 
Fee  on  Fertilizer  Shipped  to  Federal  Reservation 

21  July  1952 

Commercial  fertilizer  shipped  by  the  Sewerage  Commission  of  the  City 
of  Milwaukee  to  the  Special  Service  Officer  at  Fort  Bragg-  is  not  subject  to 
the  State  inspection  tax  for  the  reason  that  the  same  is  shipped  to  a 
Federal  reservation,  exclusive  jurisdiction  over  which  has  been  ceded  to  the 
United    States. 

Agriculture;  Animal  Diseases;  Appropriation  from  the  Contingency 

AND  Emergency  Fund  to  Provide  Compensation  for 

Killing  Diseased  Animals 

13  August  1952 

The  Governor  and  Council  of  State  has  authority  to  appropriate  funds 
from  the  Contingency  and  Eniergency  Fund  to  prevent  and  control  animal 
diseases  and  indemnify  owners  where  animals  have  to  be  slaughtered  to 
prevent  the  spread  of  disease.  This  authority  can  be  exercised  when 
declarations  of  emergency  are  made  by  the  United  States  Secretary  of 
Agriculture,  the  Director  of  the  Bureau  of  Animal  Industiy  and  the  Com- 
missioner   of    Agriculture    of   this    State. 

Marketing  Association   Organized  Pursuant  to  G.   S.  54-129  et  seq.  ; 

Dividend  Limitation 

18  December  1952 

A  marketing  association  incorporated  pursuant  to  G.  S.  54-129  et  seq. 
is  subject  to  the  limitations  of  G.  S.  55-116,  which  provides,  in  substance, 
that  no  corporation  may  declare  and  pay  dividends  except  from  the  sur- 
plus or  net  profits  arising  from  its  business,  or  when  its  debts,  whether 
due  or  not,  exceed  a  designated  portion  of  its  assets. 

Credit  Unions;  Use  of  Name  of  Savings  and  Loan  Institution 

26  January  1953 

The  words  "A  Cooperative  Savings  and  Loan  Institution"  used  by  a 
credit  union  on  its  checks  do  not  constitute  a  violation  of  the  law. 
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Credit  Unions;  Labor  Relations;   Contracts 

14  May  1953 

A  credit  union  has  no  authority  to  become  a  check-off  agency  as  a  result 
of    a    collective    bargaining    contract. 

Department  op  Agriculture;  Inspection  op  Papers; 
Production  and  Sale  of  Doughnuts 

27  May  1953 

Cafes  and  restaurants  producing  doughnuts  and  pies  and  selling  the 
same  to  their  customers  for  consumption  on  premises,  as  well  as  to  custo- 
mers who  carry  the  same  away  for  consumption,  are  engaged  in  conduct- 
ing a  bakery  and  are  subject  to  the  bakei*y  inspection  tax. 

Taxation;   Inspection  Fee;   Cottonseed  Meal  Inspection  Tax 

28  May  1953 

When  cottonseed  meal  is  sold  to  the  Commodity  Credit  Corporation,  such 
meal  is  not  subject  to  the  inspection  tax  of  25  cents  per  ton,  imposed  by 
G.  S.  106-68,  because  such  inspection  fee  is  required  to  be  paid  only  when 
cottonseed  meal  is  "sold  for  use  as  fertilizer  or  feed",  and  a  sale  to  the 
Commodity  Credit  Corporation  cannot  be  regarded  as  a  matter  of  law,  as 
a  sale  for  use  as  fertilizer  or  feed. 

Agriculture;  Weights  and  Measures  Division;  Rules  and 
Regulations;   Weighing  Tobacco 

28  July  1953 

An  administrative  officer  such  as  the  Superintendent  of  Weights  and 
Measures  cannot  create  a  presumption  by  regulations  as  this  is  the  func- 
tion of  the  General  Assembly.  A  custodian  of  articles  weighed  by  a  public 
weighmaster  is  only  liable  for  the  condition  of  the  articles  during  the 
interim  period.  Where  a  public  weighmaster  dies,  the  articles  can  be  re- 
weighed  by  the  Superintendent  of  Weights  and  Measures. 

Beer  and  Wine;  Felonies  Involving  Moral  Turpitude  Under  G.  S.  18-78 

27  August  1953 

It  is  thought  that  a  person  convicted  of  a  felony  involving  moral  turpi- 
tude is  disqualified  for  employment  in  the  sale  or  distribution  of  malt 
beverages  and  that  the  conviction  need  not  necessarily  be  within  two 
years  of  his  employment.  It  is  also  thought  that  the  expression  "within 
two  years"  limits  only  the  offense  of  violating  the  prohibition  laws. 
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N.  C.  Milk  Commission;  Construction  of  Certain  Sections 
OF  THE  1953  Act 

26  August  1953 

Under  the  provisions  of  the  1953  Act  creating  the  North  Carolina  Milk- 
Commission,  the  Commission  has  authority  to  fix  minimum,  maximum  or 
fixed  prices  to  be  paid  producers  by  distributors,  and  the  Commission  may 
issue  licenses  to  distributors  who  are  located  outside  of  established  mar- 
keting areas. 

The  Commission  also  has  authority  to  require  distributors  to  post  with 
the  Commission  schedule  of  prices  and  can  require  notice  of  the  change 
in  this  schedule.  The  Commission  may  not,  however,  restrict  the  market- 
ing area  of  any  producer  but  can  require  a  distributor  licensed  in  any 
marketing  area  to  pay  established  producer  prices,  irrespective  of  the  fact 
that  the  processing  and  bottling  plant  of  such  distributor  is  located  out- 
side of  said  area. 

Agriculture;  Pure  Food,  Drug  and  Cosmetic  Act 

27  August  1953 

The  Department  of  Agriculture  is  authorized  to  prohibit  the  sale  of  eggs 
found  to  be  of  a  lower  quality  or  grade  than  that  stated  on  the  egg  con- 
tainers, provided  qualities  and  grades  have  been  previously  established 
by  the  Department  under  the  law. 

North  Carolina  Milk  Commission;   Construction  of  Certain 
Sections  of  the  1953  Act 

28  August  1953 

Under  the  provisions  of  the  1953  Act  creating  the  North  Carolina  Milk 
Commission,  the  Commission  is  required  to  withdraw  from  an  established 
marketing  area  upon  the  written  application  of  a  majority  of  the  indi- 
vidual producers  in  said  marketing  area. 

The  Commission  also  has  authority  to  revoke  a  license  issued  to  a  pro- 
ducer-distributor, and  the  rules  and  regulations  of  the  Commission  for 
any  established  area  are  applicable  to  producers,  distributors,  and  pro- 
ducer-distributors located  in  other  States  and  supplying  to  such  established 
marketing  area  in  North  Carolina. 

Agriculture;   Frozen  Desserts;   Ice  Cream;  Products 
Containing  Substitute  Ingredients 

18  September  1953 

Under  the  present  laws  and  regulations  of  this  State  frozen  desserts  and 
ice  cream  must  be  made  from  dairy  products  or  ingredients,  and  butterfat 
or  milk  fat  cannot  be  replaced  by  substitutes  such  as  coco  fat,  cotton  seed 
oil,  soya  bean  oil,  peanut  oil  and  animal  fats. 
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Agriculture;  Weights  and  Measures;  Contract  Contrary 
TO  Statutes  and  Regulations 

15  November  1953 

The  requirements  of  the  Weights  and  Measures  Statutes  as  well  as  the 
regulations  authorized  thereunder  cannot  be  invalidated  by  stipulations 
placed  in  order  blanks  or  contracts  which  are  used  by  vendors  in  selling 
their  commodities. 

Motor  Vehicles;  Equipment;  Directional  Signals 

1  December  1953 
Directional  signals  are  required  only  where  the  vehicle  is  of  a  model  or 
series  designation,  which  designation  shows  that  the  vehicle  was  manu- 
factured or  assembled  after  July  1,  1953.  The  term  "series  designation" 
does  not  refer  to  the  manufacturer's  serial  number,  but  refers  to  some 
designation  by  letter  or  style  name  which  indicates  the  type  or  style  of 
the  vehicle. 

Motor  Vehicles;  Weight  of  Vehicles  and  Load;  Weights  and 
Measures;  Calibration;  Legal  Maximum  Weights;  Tolerance 

11  February  1954 

The  Division  of  Weights  and  Measures  should  calibrate  motor  vehicles 
according  to  the  legal  maximums  of  axle  weights  and  overall  gross  weight 
and  not  according  to  the  tolerance  weights  permitted  by  the  statute. 
Agriculture;  Garbage  Law;   Definition  of  Garbage 

27  April  1954 

Where  an  individual  feeds  swine  with  a  mixture  of  corn  and  stale  sand- 
wiches collected  from  cafes  and  sandwich  shops,  the  materials  fall  within 
the  definition  of  garbage  as  defined  by  the  garbage  feeding  law,  since  the 
same  is  a  putrescible  substance  which  remains  or  is  the  result  of  handling, 
preparing,  cooking  and  consumption  of  food. 


DIGEST  OF 
OPINIONS   TO  COMMISSIONER   OF   LABOR 

Department  of  Labor;  North  Carolina  Boiler  Law;   Municipal 

Ordinances;    Conflict  Between   Ordinances  of   Municipality 

and  North  Carolina  Boiler  Law,  Eules  and  Regulations 

3  October  1952 

Rules  and  regulations  of  the  North  Carolina  State  Board  of  Boiler  Rules 
requiring  a  certain  type  of  pressure  valve  on  boilers  and  pressure  vessels 
is  superior  to  and  should  be  followed  in  its  requirements  rather  than  a 
municipal    ordinance    which   fixes    different   requirements. 
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Insurance  Companies;   Investments  in  Real  Estate; 
Improvements;  Permanent  Fixtures 

17  March  1954 

A  grantor  conveying  real  estate  to  a  grantee  life  insurance  company 
can  except  machinery  and  equipment  fi'om  the  opei'ation  of  the  deed  of 
conveyance.  The  machinery  and  equipment  would  remain  personal  prop- 
erty and  the  insurance  company  would  never   acquire  it. 

A  lessor  insurance  company  and  a  lessee  manufacturer  may  provide  in 
the  lease  that  all  machinery  and  equipment  placed  by  the  lessee  in  the 
building  or  on  the  premises  during  the  term  of  the  lease  be  and  remain 
trade  fixtures  (and  not  improvements)  and  be  removed  by  the  lessee  at 
the  expiration  of  the  lease.  Such  machinery  and  equipment  is  not  in  the 
nature  of  an  improvement  to  the  realty  but  is  a  trade  fixture  being  used 
temporarily  for  the  operation  of  the  business. 


DIGEST   OF 
OPINIONS  TO  COMMISSIONER  OF  INSURANCE 

Commissioner   of   Public   Trust    Contracting   for   His   Om^n    Benefit; 

Member  of  North  Carolina  Insurance  Advisory  Board 

Writing  Insurance  for  the  State  of  North  Carolina 

1  July  1952 

The  North  Carolina  Insurance  Advisory  Board  has  no  power  or  authority 
other  than  to  recommend  action  to  the  Commissioner  of  Insurance  with 
respect  to  insurance  rate  schedules  and  to  prescribe  rules  and  regulations 
relating  to  public  hearings  on  such  matters.  Although  there  is  no  legal 
reason  why  a  member  of  the  Insurance  Advisory  Board  should  not  be  per- 
mitted to  Mrrite  insurance  on  State-owned  property,  it  is  not  deemed 
advisable  to  permit  this  to  be  done. 

Insurance  Contracts;  Medical  Payment  Coverage;  Child  en  ventre  sa 

mere;  Definition  of  "Person"  Within  the  Terms  of 

Insuring  Agreement 

31  July  1952 
The  word  "person"  in  a  medical  coverage  provision  of  an  automobile 
liability  insurance  policy,  in  the  absence  of  a  provision  in  the  policy  to  the 
contrary,  should  be  construed  to  include  a  viable  child  en  ventra  sa  mere, 
and  where  it  is  established  by  competent  medical  evidence  that  such  a 
child  sustained  a  prenatal  injury  due  to  an  accident  within  the  terms  of 
the  policy,  medical  coverage  should  extend  to  said  child. 


44  biennial  report  of  the  attorney  general  [vol. 

Insurance  Laws;  Group  and  Blanket  Accident  and  Health  Insurance 

4  August  1952 

Where  a  group  accident  and  health  insurance  policy  is  converted  into  a 
blanket  accident  and  health  insurance  policy,  the  eighteen-year-old  age 
restriction  appearing  in  G.  S.  58-254.3,  the  blanket  accident  and  health 
insurance  statute,  would  be  applicable  to   such  converted  policy. 

Insurance  Laws;  Loss  Payable  Clause  in  Insurance  Policy; 
Mortgagee's  Interest  Derivative 

3  October  1952 

In  an  open  or  simple  loss  payable  clause  of  an  insurance  policy,  the 
rights  of  the  mortgagee  are  wholly  derivative  and  wholly  dependent  upon 
the  validity  of  the  policy  in  the  hands  of  the  insured. 

Insurance     Laws;      Policies     Containing     Twentieth     Anniversary 
Dividend  Provisions;  Tontine  Insurance;  Wagering  Contracts 

19  November  1952 

With  certain  exceptions  set  out  in  G.  S.  58-201.2,  no  policy  of  life 
insurance  shall  be  issued  or  delivered  in  this  State  unless  it  shall  contain, 
in  substance,  nonforfeiture  provisions,  or  paid-up  nonforfeiture  benefits 
set  forth  in  this  section. 

Under  G.  S.  58-195,  all  life  insurance  companies  are  required  to  distinctly 
state  the  amount  of  benefits  payable  in  policies  issued  by  them.  These 
policies  are  also  required  to  state  the  manner  of  payment,  the  considera- 
tion therefor,  and  contain  such  other  provisions  as  the  Commissioner 
may  require. 

A  policy  of  insurance  which  contains  a  wagering  contract  is  void  as 
against  public  policy. 

Tontine  insurance  has  been  described  as  a  species  of  hazard  in  which 
the  strong  and  the  rich  have  the  greater  chance  of  winning  although  they 
pay  no  more  for  it.  The  poor,  the  weak,  and  the  most  unfortunate  are 
almost  sure  to  lose. 

Bankers   Life  and   Casualty   Company;    Application   for   Admission; 
Real  Estate  Owned  Which  is  Under  "Contract  of  Sale" 

28  November  1952 

Investments  in  "contracts  of  real  estate"  by  insurance  companies  doing 
business  in  North  Carolina  should  be  construed  by  the  Department  as 
"real  estate  held"  as  provided  by  G.  S.  58-79  (k). 
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Motor  Vehicles;  Financial  Responsibility  Act;  Assigned  Risk 
Plan;  Change  of  Vehicles 

28  November  1952 

When  a  company  issues  a  policy  of  automobile  liability  insurance  pur- 
suant to  the  assigned  risk  plan,  the  liability  of  the  company  is  deter- 
mined by  the  terms  of  the  policy,  there  being  nothing  in  the  Financial 
Responsibility  Act  which  imposes  further  liability.  If  the  policy  provides 
that  the  company  will  be  liable  only  when  the  insured  is  driving  a  de- 
scribed motor  vehicle,  it  does  not  cover  an  accident  occurring  while  the 
insured   is  driving  a  different  vehicle. 

Under  the  Financial  Responsibility  Act  a  person  whose  driver's  license 
has  been  suspended  or  revoked  may  not  obtain  a  reissuance  of  his  license 
until  he  files  proof  of  financial  responsibility.  He  may  do  this  by  filing 
proof  that  he  has  a  liability  insurance  policy  as  defined  by  the  statute. 
If  he  does  not  own  an  automobile  it  is  sufficient  for  this  pvirpose  that  the 
policy  cover  the  named  insured  against  liability  arising  out  of  his  use  of 
any  motor  vehicle  not  owned  by  him.  If  he  is  the  owner  of  a  motor  vehicle 
it  is  sufficient  that  the  policy  cover  liability  arising  out  of  his  use  of  the 
automobiles  owned  by  him,  each  of  which  must  be  designated  by  motor 
number  in  the  policy.  If  such  person  thereafter  acquires  a  motor  vehicle, 
or  another  motor  vehicle,  and  does  not  file  a  policy  covering  liability  for 
use  of  that  vehicle,  his  driver's  license  may  be  suspended  by  the  Depart- 
ment of  Motor  Vehicles,  it  being  his  duty  to  maintain  proof  of  financial 
responsibility  for  two  years.  However,  the  right  of  the  Department  to 
suspend  his  license  does  not  have  any  bearing  upon  the  liability  of  the 
insurance  carrier  under  the  original  policy. 

Hospital  and  Medical  Service  Corporations;  Investment  of  Securities 

9  December  1952 

Hospital  and  medical  service  corporations  organized  under  Chapter  57 
of  the  General  Statutes  may  invest  their  assets  in  all  such  securities  which 
life  insurance  companies,  banks,  trust  companies,  executors,  administra- 
tors and  guardians  are  permitted  by  law  to  invest. 

Volunteer  Firemen;   Exemption  from  Jury  Duty 

12  December  1952 

Except  in  Halifax  and  Beaufort  Counties,  volunteer  firemen  are  not 
exempt  from  jury  duty. 
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Insurance;  Hail  Insurance;  Manner  of  Payment  of 
Premiums;   Discrimination 

11  March  1953 

In  view  of  the  language  of  G.  S.  58-44.3  and  G.  S.  58-44.5,  it  is  unlaw- 
ful for  any  insurer  or  employer,  agent  or  broker  of  any  insurance  com- 
pany to  accept  as  payment  of  the  premium  on  a  policy  of  insurance  any- 
thing other  than  cash  or  interest-bearing  notes  at  prevailing  rates  in 
effect  at  the  time  of  the  signing  of  the  notes. 

If  premium  notes  are  accepted  without  interest  from  one  customer  and 
cash  or  premium  interest-bearing  notes  are  accepted  from  other  custo- 
mers, there  would  be  a  clear  discrimination  which  is  prohibited  by  G.  S. 
58-44.5,  and  such  action  would,  in  fact,  be  an  "abatement,  credit,  or 
reduction  of  the  premium  named  in  a  policy  of  insurance." 

Motor  Vehicles;  Financial  Responsibility;  Assigned  Risk; 
Taxicab  Operators 

10  April  1953 

The  authority  of  the  Commissioner  of  Insurance  to  assign  a  risk  is 
limited  to  a  motor  vehicle  liability  insurance  policy  issued  to  one  whose 
driver's  license  has  been  suspended  or  revoked.  He  may  not  assign  the 
risk  of  the  person  in  the  business  of  operating  a  taxicab  whose  driver's 
license  has  not  been  suspended  or  revoked. 

Should  G.  S.  58-246  (d)  be  amended  so  as  no  longer  to  confer  upon  the 
North  Carolina  Automobile  Rate  Administrative  Office  authority  to  fix 
rates  for  liability  insurance  for  operators  of  taxicabs,  the  Commissioner 
of  Insurance,  when  assigning  the  risk  of  a  taxicab  operator  whose  driver's 
license  has  been  suspended  or  revoked,  may  fix  the  rate  of  such  policy 
or  authorize  the  North  Carolina  Automobile  Rate  Administrative  Office 
to  do  so. 

Building  and  Loan  Associations;   Amendments  to 
Certificates  of  Incorporation 

18  June  1953 

The  article  on  building  and  loan  associations  pi'ovides  no  method  where- 
by an  association  may  be  continued  in  existence  when  its  charter  has 
expired  through  an  inadvertent  failure  to  amend  the  charter  continuing 
its  existence.  In  such  cases,  the  provisions  of  G.  S.  55-32  are  for  applica- 
tion, and  an  amendment  to  the  charter  has  the  effect  of  extending  the 
period  of  its  corporate  existence  so  as  to  keep  the  association  alive  after 
the  expiration  of  the  period  of  corporate  existence  set  forth  in  its  original 
charter. 
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Insurance  Laws;  Automobile  Dealers;  Dealer  Paying 
Premium  on  Insurance  Policy 

29  December  1953 

It  would  not  be  violative  of  the  law  for  an  automobile  dealer  to  furnish 
a  customer  the  necessary  funds  to  purchase  a  policy  of  insurance  covering 
an  automobile  sold  by  the  dealer  to  such  customer. 

Insurance  Laws;  Authority  of  Hospital  and  Medical  Service 

Corporation  to  Invest  Funds  in  a  Business  Corporation 

Organized  to  Engage  in  General  Insurance  Business 

2  A,pril  1954 

A  hospital  service  coi'poration  organized  under  Chapter  57  of  the  Gen- 
eral Statutes  is  permitted  to  invest  its  funds  in  a  business  corporation 
organized  under  Chapter  55  of  the  General  Statutes.  A  hospital  medical 
service  corporation  may  not  invest  its  funds  in  a  nonstock,  nonprofit  cor- 
poration organized  under  Chapter  55  of  the  General  Statutes. 


DIGEST   OF 
OPINIONS  TO  ADJUTANT  GENERAL 

Public  Contracts;  Requirement  of  Separate  and  Independent  Bidding 

FOR  Several  Classes  of  Work,-   Specifications  for  Public 

Contracts;  Awarding  of  Bids 

2   October  1952 

Specifications  for  public  contracts  must  be  prepared  so  as  to  permit 
bidders  to  submit  bids  on  each  of  the  four  categories  of  work  set  forth 
in  G.  S.  143-128.  Contracts  must  be  awarded  separately  to  each  of  the  four 
categories  of  work  set  forth  in  the  statute. 

Authority  of  the  Armory  Commission  to  Expend  Armory  Commission 

Funds  for  the  Supervision  of  Construction  and  Maintenance 

OF  Armories  and  Other  National  Guard  Facilities 

14  December  1953 

G.  S.  143-233  is  sufficiently  broad  to  authorize  the  employment  of  a 
qualified  engineer  to  assist  in  the  necessary  engineering  supervision  of  the 
construction  and  maintenance  of  National  Guard  armories  and  other  facili- 
ties, and   Armory   Commission   funds   may  be  expended  for   this   purpose. 
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DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF 

ALCOHOLIC  CONTROL 

ABC  Board;  Power  to  Make  Rules  and  Regulations; 
Validity  of  Regulation  13 

23  July  1952 

It  is  a  fundamental  rule  of  administrative  law  that  the  Legislature 
cannot  surrender  its  law-making  power,  but  it  may  delegate  to  adminis- 
trative boards  the  power  and  authority  to  pass  reasonable  rules  and  reg- 
ulations within  well  defined  limitations  set  out  in  the  statutes.  These  rules 
and  regulations  when  passed  in  strict  conformity  to  and  within  the  limits 
of  the  powers  delegated  to  the  administrative  board,  have  the  same  force 
and  effect  as   statutes. 

G.  S.  18-78  and  G.  S.  18-138  each  set  forth  definite  limits  upon  the 
power  of  the  Board  of  Alcoholic  Control  to  make  regulations. 

It  is  thought  that  Rule  No.  13  adopted  by  said  board  is  valid  and  comes 
within  the  limitations  prescribed  by  said  statutes.  Said  regulation  was 
passed  for  the  purpose  of  complying  with  and  clarifying  G.  S.  18-69.1. 

Beer  and  Wine;  Authority  of  ABC  Board  to  Decline  to  Issue  License 
FOR  Premises   Within   Six   Months   After   Revocation 

12  September  1952 

Although  the  first  paragraph  of  G.  S.  18-78  does  not  specifically  mention 
the  State  Board  of  Alcoholic  Control,  it  is  thought  that  it  is  unlawful 
for  said  board  to  issue  a  license  for  the  same  premises  to  any  person  for 
a  term  of  six  months  after  the  revocation  of  a  beer  license  by  said  board. 
This  view  is  strengthened  by  the  fact  that  Section  14,  Chapter  974,  Ses- 
sion Laws  of  1949,  substituted  "State  Board  of  Alcoholic  Control"  for 
"Commissioner  of  Revenue"  in  the  second  paragraph  of  G.  S.  18-78  and 
rewrote  the  paragraph. 

Beer  and  Wine;  Offenses  Involving  Moral  Turpitude  Under  G.  S.  18-78 

17  September  1952 
G.  S.  18-78  authorizes  the  revocation  of  a  beer  permit  if  a  licensee  know- 
ingly employs  in  his  place  of  business  a  person  who  has  been  convicted  of 
a  felony  involving  moral  turpitude.  The  offense  of  occupying  a  hotel  bed- 
room for  immoral  purposes  is  a  misdemeanor  only.  Therefore,  it  would 
seem  that  a  person  who  has  been  convicted  of  such  an  offense  is  not  dis- 
qualified for  employment  under  G.  S.  18-78. 
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Beer  and  Wine;   Criminal  Procedure;    Effect  of 
Plea  of  Nolo  Contendere 

13  October  1952 

In  the  light  of  the  decision  in  STATE  v.  THOMAS,  236  N.  C.  196,  it  is 
thought  tliat  in  a  case  in  which  a  person  holding  a  beer  permit  pleads  nolo 
contendere  to  a  charge  of  violating  the  prohibition  laws,  and  a  sentence 
is  imposed  thereon,  such  proceeding  does  not  amount  to  "a  judgment  of 
a  court  convicting  a  licensee  of  a  violation  of  the  prohibition  laws"  with- 
in the  contemplation  of  G.  S.  18-78.  It  is  also  thought  that  a  plea  of  nolo 
contendere  to  an  indictment  charging  felony  involving  moral  turpitude 
would  not  amount  to  a  conviction  "of  a  felony  involving  moral  turpitude" 
vdthin  the  contemplation  of  the  said  statute. 

Beer  and  Wine;  Authority  of  ABC  Board  and  County  Commissioners 
to  Decline  to  Issue  Beer  Permit 

24  October  1952 

Under  G.  S.  18-76,  18-77,  18-78  and  18-78.1,  the  Board  of  County  Com- 
missioners is  authorized  to  conduct  a  hearing  before  granting  a  beer 
license  and  to  refuse  to  issue  the  license  for  good  cause  shown  in  com- 
pliance with  the  statutes.  G.  S.  18-130  requires  retailers  of  beer  to  file 
written  application  for  a  permit  with  the  State  Board  of  Alcoholic  Con- 
trol. Construing  together  the  various  statutes  it  would  seem  that  each 
board  has  the  authority  to  pass  upon  the  application  before  it  and  that 
either  board  may  act  independently  of  the  other.  In  the  ordinary  situa- 
tion it  is  perhaps  better  for  the  county  commissioners  to  pass  upon  the 
application  first  because  under  ordinary  circumstances  that  board  is  in 
better  position  to  make  a  careful  investigation  of  all  the  facts. 

Beer  and  Wine;  Election  Within  Sixty  Days  of  Another  Election 

13  January  1953 

Since  there  seems  to  be  no  statutory  provision  for  calling  a  primary 
election  in  the  City  of  Concord,  it  is  doubtful  that  such  an  election  held 
within  sixty  days  of  a  county-wide  beer  and  wine  election  can  have  the 
effect  of  nullifying  the  result  of  said  beer  and  wine  election.  G.  S.  18-124  (f). 
FERGUSON  V.  RIDDLE,  233  N.  C.  54. 

Beer  and  Wine;  Beer  Permit  for  Outlet  Located  Outside  City  Limits 
But  Within  Prohibited  Distance  from  Church  or  School 

24  June  1953 

Under  the  prohibitions  contained  in  G.  S.  18-76  and  18-77,  it  is  thought 
that  an  applicant  is  not  entitled  to  a  beer  permit  to  sell  at  an  outlet  located 
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just  outside  the  limits  of  an  incorporated  town  and  within  150  feet  of  a 
school  building  and  within  300  feet  of  a  church  located  just  across  the 
line  within  the  city  limits. 

Beer  and  Wine;  Hours  of  Sale;  Authority  of  State  ABC  Board 
TO  Regulate  Closing  Hours 

9  October  1953 

Although  there  is  an  apparent  conflict  in  language  between  G.  S.  18-105 
enacted  in  1943  and  G.  S.  18-109(7)  (c)  enacted  in  1947,  it  is  thought  that 
the  latter  statute  is  controlling  and  that  the  State  ABC  Board  has  the 
authority  to  fix  the  closing  hours  of  establishments  selling  wine  at  11 
P.M.,  instead  of  11:30  P.M. 


DIGEST   OF 
OPINIONS  TO  COMMISSIONER  OF  BANKS 

Banks  and  Banking;  Proof  of  Claim;  Payment;  Assignment 

22  July  1952 

The  liquidating  agent  of  an  insolvent  bank  does  not  have  to  recognize 
an  assignment  of  a  claim  unless  he  approves  it  and  transfers  it  on  the 
records  of  the  bank.  The  banking  law  provides  for  a  procedure  to  contest 
claims,  and  any  person  who  does  not  contest  a  claim  according  to  this 
procedure  within  the  time  limitations  therein  prescribed  cannot  raise  the 
question  of  the  validity  of  a  claim  after  the  affairs  of  the  insolvent  bank 
have  been  wound  up  and  completed,  and  last  of  all,  if  there  is  any  pos- 
sible claim  in  this  matter  that  could  have  been  asserted  after  the  com- 
pletion of  the  liquidation,  the  right  on  the  claim  accrued  more  than  ten 
years  ago  and  the  same  is  now  barred  by  the  ten-year  statute  of  limita- 
tions. 

Banks;  Loan  Limitation;  Public  Housing  Administration 
Short-term  Notice 

7  August  1952 

The  purchase  of  Local  Housing  Authority  temporary  notes  by  banks  is 
subject  to  the  investment  limitations  of  G.  S.  53-46. 
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I  Industrial  Banks;   Authority  to  Accept  Treasury  Tax 

AND  Loan  Deposits 

15  October  1952 

Industrial  banks  which  have  been  authorized  to  accept  commercial  check- 
ing accounts  may  accept  and  convey  Federal  Treasury  tax  and  loan 
deposits. 

Banks;  Limitation  of  Loans;  Guarantee  of  Mortgage  Notes 

22  May  1953 

An  unconditional  guarantee  of  mortgage  loans  is  an  indirect  liability 
to  a  bank,  coming  within  the  limitations  of  G.  S.  53-48. 

Banks;   What  Constitutes  Conducting  a  Banking  Business; 
Business  of  Cashing  Checks 

26  May  1953 

A  bank  is  defined  by  statute,  G.  S.  53-1,  to  mean  a  corporation  other 
than  a  building  and  loan  association,  industrial  bank  and  credit  union, 
receiving,  soliciting,  or  accepting  money  or  its  equivalent  on  deposit, 
as  a  business.  A  person  engaged  in  the  business  of  cashing  checks  for  a 
consideration,  but  who  does  not  receive  any  deposits,  is  not  engaged  in  the 
banking  business. 

Banks;  Holding  Real  Estate  Other  Than  Property  Used  for  Banks 

7  October  1953 

Property  purchased  by  banks  for  use  for  its  banking  business  cannot 
be  held  lawfully  after  it  is  determined  that  the  same  will  not  be  used  for 
this  purpose,  and  should  be  disposed  of  within  a  reasonable  time  after 
such  conclusion  is  reached.  The  Commissioner  of  Banks  has  authority  to 
require  that  this  be  done.  See  G.  S.  53-43(3)  (a).  Subsection  (c)  of  this 
section  does  not  relate  to  property  acquired  in  this  way. 


DIGEST   OF 
OPINIONS  TO  BUDGET  BUREAU 

Executive  Budget  Act;   Commissioner  of  Paroles;   Additional  Appro- 
priation FOR  Employing  Additional  Personnel  in  Parole  Department 

28  July  1952 

Under  the  Executive  Budget  Act,  there  is  no  authority  of  law  to  appro- 
priate additional  funds  for  increased  personnel  for  the  Parole  Department 
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I 

outside  of  the  funds  already  appropriated  by  the  General  Assembly  for  the 
biennial  period.  Such  an  item  does  not  meet  the  requirements  required  for 
the  use  of  monies  from  the  Contingency  and  Emergency  Fund. 

Sale  of  Lands  by  the  State;  State  Institutions;  Employment  of 
Real  Estate  Agents,  Etc. 

30  December  1952 

A  State  institution  may  employ  a  real  estate  agent  for  the  purpose  of 
obtaining  responsible  bidders  for  property  which  it  desires  to  be  sold  and 
pay  a  commission  to  such  agent  for  such  services.  MORTGAGE  CO.  v. 
WINSTON-SALEM,  216  N.   C.   726. 

Appropriations  Act  of  1953;  Retroactive  Pay  Increase;  Employees 
Engaged  in  Repairing,  Altering  or  Renovating  State  Buildings 

3   July   1953 

Employees  engaged  in  force-account  construction,  repairing,  and  altera- 
tions of  buildings  of  State  institutions  whose  length  of  employment  may 
be  reasonably  ascertained  and  whose  source  of  payment  is  appropriations  i 
from  the  permanent  improvement  fund,  and  who  are  not  paid  from  the  ^^ 
general   fund,   are   not  entitled   to   the   retroactive   pay   increase   provided ! 
by  the  General  Assembly  of  1953. 

State  Art  Society;  Responsibility  of  the  Budget  Bureau  as  to  Appro- 
priations Made  by  the  General  Assembly  to  the  State  Art  Society 

30  July  1953 

Funds  appropriated  to  the  State  Art  Society  by  the  General  Assembly 
are  made  subject  to  the  provisions  of  the  Executive  Budget  Act. 

Tort  Claims  Against  State  Institutions;  Liability  of  the  State  for; 

the  Negligence  of  Military  Personnel  Assigned  to  ROTC 

Units  at  State  Institutions 

30  October  1953 

It  is  the  opinion  of  this  office  that  the  State  of  North  Carolina  is  not 
liable  for  personal  or  property  injury  arising  out  of  the  negligent  operation 
of  government  vehicles  by  military  personnel  where  the  personnel  in 
question  are  regular  or  reserve  members  of  the  armed  forces  of  the  United 
States  or  National  Guardsmen. 
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Transfer  of  Funds  Between  the  University  of  North  Carolina — 
pivisiON  of  Health  Affairs  and  North  Carolina  Memorial  Hospital 

30  December  1953 

The  Director  of  the  Budget  is  authorized,  upon  application  of  the  head 
■of  any  department,  bureau  or  agency  of  the  State,  to  transfer  funds 
appropriated  to  such  department,  bureau  or  agency  and  included  within 
•their  budget. 

'  The  Director  of  the  Budget  is  authorized,  upon  application  of  the  head 
of  the  University  of  North  Carolina,  to  transfer  funds  from  the  Division 
of  Health  Affairs  to  the  Memorial  Hospital. 

Board  of  Nurse  Registration  and  Nursing  Education;   Authority  to 
Charge  Accreditation  Fee  Against  State  Public  Schools 

23  June  1954 

There  is  no  authority  of  law  which  requires  a  public  school  to  pay  an 
accreditation  fee  to  the  nursing  board  because  of  the  fact  that  practical 
nurse  training  is  given  in  such  school. 


DIGEST   OF 
OPINIONS  TO  STATE  COMMISSION  FOR 

THE  BLIND 

State  Commission  for  the  Blind;  Chapter  882  of  the  Session  Laws  of 
1953  (S.  B.  98)   Access  to  Public  Records 

10  July  195? 

S.  B.  98  (Chapter  882  of  the  Session  Laws  of  1953)  is  not  applicable  to 
the  State  Commission  for  the  Blind,  and  such  Commission  is  not  requred  to 
file  names  of  recipients  and  amounts  paid  to  them. 


DIGEST   OF 

OPINIONS  TO  STATE  BOARD 

OF  EDUCATION 

Schools;  Motor  Vehicles;  Financial  Responsibility  Act  of  1953-; 
Tort  Claims  Act  of  1951 

22  January  1954 

It  is  thought  that  an  order  of  the  State  Board  of  Education  allocating 
the  sum  of  $100,000  for  the  purpose  of  securing  the  payment  of  any  judg- 
ments rendered  against  the  State  Board  of  Education  for  damages  arising 
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out  of  accidents  in  the  operation  by  its  employees  of  motor  vehicles  as 
required  by  the  Tort  Claims  Act,  Article  31,  Chapter  143  of  the  General 
Statutes  is  a  substantial  compliance  with  the  requirements  of  the  Motor 
Vehicle  Safety  Financial  Responsibility  Act  of  1953,  now  codified  as 
Article  9(a),  Chapter  20  of  the  General  Statutes. 


DIGEST   OF 
OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 

Elections;  Registration;  Qualification  of  Voters;  Date  when  a 
Person  Attains  the  Age  of  21  Years 

30  October  1952 

A  person  is  21  years  of  age  on  the  first  moment  of  the  day  preceding  the 
21st  anniversary  of  his  birth.  The  law  does  not  take  into  account  a 
fraction  of  a  day.    STATE  v.  MASON,  66  N.  C.  636. 


DIGEST   OF 
OPINIONS  TO  STATE  BOARD  OF  HEALTH 

Public  Health;   Vital  Statistics;   Registration  of   Birth   Certificate 

of  Child  Born  When  Mother  and  Father  are  Separated; 

Legitimacy;  Presumption  of 

1  July  1952 

Where  a  child  is  born  in  wedlock,  even  though  its  parents  are  separated,  ^ 
it  is  presumed  to  be  legitimate  until  the  contrary  is  established  by  a  court! 
of  competent  jurisdiction.  Under  such  circumstances,  the  birth  certificate! 
should  show  the  husband  of  the  mother  as  the  father  of  the  child. 

Public  Health;  Vital  Statistics;  Delayed  Birth  Certificate;  Amend- 
ment OF  Delayed  Birth  Certificate  for  Purpose  of 
Changing  Name  of  Child 

22  July  1952 

A  delayed  birth  certificate  is  approved  by  the  Bureau  of  Vital  Statistics, 
and  the  original  certificate  is  recorded  with  the  Bureau  of  Vital  Statistics, 
and   the    duplicate    sent   to   the    register   of    deeds   for   his    records.    Any 
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changes   made   in   these   records   must   be   made   by   the    Bureau    of   Vital 
Statistics,  and  not  by  the  register  of  deeds. 

Dead  Bodies;  Disposition  of 

22  July  1952 

Next-of-kin  of  a  deceased  infant  may  grant  permission  to  doctor  to 
preserve  such  body  for  medical  study. 

Public  Health;  Prevention  of  Tuberculosis;  Indictment  and 

Commitment  of  Nonresident  to  Prison  Division 

OF  State  Sanitorium 

5  August  1952 

A  person  can  be  convicted  of  violating  our  laws  for  the  prevention  of 
tuberculosis  and  committed  to  the  Prison  Division  of  the  State  Sanatorium 
regardless  of  the  fact  that  such  person  is  a  nonresident. 

Sale  of  Bedding;   Interstate  Commerce;   Bedding  Stamps 

7  August  1952 

G.  S.  130-270  prohibiting  the  sale  of  a  mattress  unless  a  tag  bearing 
certain  information  is  sewed  to  the  mattress,  applies  to  a  sale  by  an 
Indiana  manufacturer  pursuant  to  an  order  solicited  in  North  Carolina 
and  followed  by  shipment  to  the  purchaser  in  North  Carolina  for  use  in 
this  state. 

Public  Health;   Smallpox,  Diphtheria  and  Whooping  Cough; 

Compulsory  Immunization;   Exemption  of  Children 

Whose  Parents  are  Bona  Fide  Members 

OF  Religious  Organizations 

2  September  1952 

The  compulsory  immunization  laws  relating  to  smallpox,  diphtheria  and 
whooping  cough  exempt  children  of  parents  who  are  members  of  a  recog- 
nized religious  organization  whose  teachings  are  contrary  to  the  practices 
of  compulsory  immunization.  The  children  of  a  person  who  has  con- 
scientious objections  to  such  a  form  of  immunization  because  of  religious 
convictions  but  who  does  not  belong  to  any  recognized  church  whose 
teachings  are  contrary  to  this  practice  are  not  exempt  from  compulsory 
immunization. 
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Public  Health;   County  Fiscal  Control  Act;  Expenditure  of 
Public  Health  Funds  by  Local  Health  Unit 

26  May  1953 

Local  health  departments  should  not  have  separate  bank  accounts,  but 
under  the  County  Fiscal  Control  Act  their  funds  should  remain  in  the 
county  treasury,  subject  to  the  checks  or  drafts  initialed  by  such  units. 
This  is  also  true  as  to  city-county  health  departments,  unless  the  act  under 
which  they  are  organized  provides  for  a  separate  statutory  financial 
system. 

State  Board  of  Health;  Vital  Statistics;  Registers  of  Deeds; 
Disclosure  of  Vital  Statistics  Records 

17  July  1953 

It  is  doubtful  if  the  secrecy  provisions  affecting  Vital  Statistics  records 
in  the  State  Office  apply  to  records  kept  by  registers  of  deeds,  but  at  the 
present  time  no  definite  opinion  is  given. 

State  Building  Code  Council;  N.  C.  Board  op  Health;  Plumbing  Code 

20  July  1953 

The  proposed  revision  of  the  Plumbing  Code,  which  is  a  part  of  the  new 
revised  Building  Code,  contains  requirements  more  rigid,  exacting  and 
stringent,  because  it  includes  one  and  two-family  dwellings,  which  under 
the  Building  Code  of  1936  were  exempt. 

Public  Health;  Vaccination  of  Dogs;  Right  of  Owner  to  Vaccinate 
His  Own  Dog;  Inspection  of  Poultry  by  Stamp  Authorized 
BY  Board  of  County  Commissioners    . 

27  May  1954 

Under  the  provisions  of  the  rabies  law  of  North  Carolina  only  duly 
appointed  rabies  inspectors  or  veterinai-ians  can  vaccinate  dogs  against 
rabies;  a  dog  owner  does  not  have  the  right  to  buy  vaccine  and  vaccinate 
his  own  dog,  and  such  a  procedure  would  not  be  a  legal  vaccination. 

No  authority  has  been  found  which  authorizes  a  board  of  county  com- 
missioners to  grant  permission  to  a  commercial  poultry  plant  to  use  a 
stamp  which  states  "Inspected  for  Wholesomeness  and  Sanitation  under 
Supervision  of  county  health  department." 

There  does  not  exist  any  statutory  authority  which  would  permit  com- 
mercial poultry  plants  to  be  inspected  for  wholesomeness  under  the  super- 
vision of  a  county  health  department  or  to  adopt  rules  and  regulations  for 
such  an  inspection  which  would  be  conducted  upon  a  voluntary  basis. 


32]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  57 

DIGEST  OF 

OPINIONS  TO  EMPLOYMENT  SECURITY 

COMMISSION 

Double  Office  Holding;  Business  Manager  of  the  Employment  Security 

Commission;  Members  of  the  Civil  Service  Commission 

OF  THE  City  of  Raleigh 

28  May  1953 

No  question  of  double  office  holding  is  involved  as  between  the  position 
of  Business  Manager  of  the  Employment  Security  Commission  and  a 
member  of  the  Civil  Service  Commission  of  the  City  of  Raleigh,  since  the 
Business  Manager  of  the  Employment  Security  Commission  is  an  employee 
and  is  not  a  public  officer. 

Employment  Security  Commission;  Transfer  of  Reserve  Accounts; 
Notice  of  Commission  to  Successor  Employer;  Refunds 

15  September  1953 

Under  G.  S.  96-10  (e)  the  Employment  Security  Commission  is  authorized 
to  make  cash  refunds  to  a  successor  employer  who  was  not  advised  by  the 
Commission  that  he  had  a  right  to  have  his  predecessor's  reserve  account 
transferred,  and  where  the  transfer  of  the  reserve  account  resulted  in  a 
lower  rate  to  such  successor  employer. 

Employment;  Exemption  of  Haywood  County  Committee  on 

Employment  of  the  Physically  Handicapped  under 

G.  S.  96-8(g)(7)(H) 

27  April  1954 

The  Haywood  County  Committee  on  the  Employment  of  the  Physically 
Handicapped  is  a  charitable  joint  venture  to  provide  some  income  to 
unfortunate  individuals  suffering  from  serious  physical  handicaps  and  who 
cannot  compete  with  normal  persons  in  the  regular  labor  field;  such  in- 
dividuals probably  occupy  the  status  of  partners  or  joint  venturers,  and, 
if  not,  they  probably  come  within  the  exemptions  of  the  Employment 
Security  Law  which  exempts  charitable  employment. 


DIGEST   OF 
OPINIONS  TO  THE  GREATER   UNIVERSITY 

Educational  Advantages  for  Children  of  World  War  Veterans; 
Free  Room  and  Board 

18  August  1952 

Under  G.  S.  116-150,  scholarship  holders  may  be  furnished  a  reasonable 
board  allowance  in  an  amount  to  be  determined  by  the  University.    The 
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statute  contemplates  that  if  rooms  are  available  to  scholarship  holders, 
they  should  be  required  to  utilize  the  same,  and,  under  such  circumstances, 
a  room  allowance  in  lieu  of  a  room  should  not  be  furnished. 

Sales  Tax;  Exemptions;  College  Sorority  Foundation 

10  October  1952 

A  college  sorority  organization  is  not  exempt  from  the  payment  of  sales 
tax  on  furniture,  fixtures  and  equipment  purchased  for  use  in  a  sorority 
house. 

Sales  Tax;  University  of  North  Carolina;  Hospital  Cafeterias 

4  November  1952 

Sales  of  meals  in  the  University  of  North  Carolina  Hospital  Cafeteria 
to  visitors,  physicians,  student  nurses,  interns,  residents,  medical  students 
and  other  students  are  subject  to  the  North  Carolina  sales  tax. 

Marriage  Laws;  Examination  Requirements 

26  March  1953 

The  degree  of  severity  of  epilepsy  has  no  bearing  on  the  question  of 
whether  the  applicant  is  subject  to  epileptic  attacks.  The  physician's 
certificate  is  required  to  contain  a  statement  that  the  applicant  was  found 
to  be  not  subject  to  epileptic  attacks. 

Insurance  Laws;  Authority  op  State  College  to  Solicit  and  Collect 
Premiums  on  Accident  Insurance  Policies 

15  May  1953 

There  is  no  authority  on  the  part  of  State  College  or  its  authorities  to 
solicit  insurance  from  students  and  collect  the  premiums  thereon. 

Street  Assessments;  State  College 

2  June  1953 

The  question  of  whether  or  not  a  public  official  has  authority  to  waive 
the  Statute  of  Limitations  in  a  case  involving  expenditure  of  public  funds 
is  one  about  which  I  am  unable  to  authoritatively  advise  you  since  our 
Supreme  Court  has  apparently  not  passed  upon  this  question.  It  is  seriously 
doubted,  however,  if  the  Trustees  of  the  University  have  authority  to  waive 
the  Statute  of  Limitations  which  has  already  run  on  past-due  street 
assessments. 
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Escheats;  Unpaid  Salaries  and  Wages;  Statute  of  Limitations 

13  August  1953 

The  fact  that  a  claim  for  salaries  and  wages  may  not  be  declared  after 
three  years  by  employees  would  not  necessarily  bar  the  enforcement  of  the 
escheat  of  such  claims  after  five  years,  as  provided  in  G.  S.  116-23. 

Chapter  1205,  Session  Laws  of  1953;  Constitutionality  of  Exemption 

OF  Funds  Held  by  Associations  Engaged  in  the  Marketing 

OF  Single  Agricultural  Product 

13  August  1953 

The  provisions  of  the  Constitution  with  respect  to  escheats  are  not  self- 
executing.  Acts  of  the  General  Assembly  are  required  to  declare  what  are 
escheats  and  the  method  of  enforcement  of  them.  It  is  doubtful  that  an 
executive  or  administrative  officer  can  raise  the  question  of  the  constitu- 
tionality of  the  exemption  of  associations  engaged  in  marketing  of  a  single 
agricultural  product  in  the  escheats  provisions  of  Chapter  1205,  Session 
Laws  of  1953. 

University  of  North  Carolina;  Admission 
Requirements  or  Standards 

27  October  1953 

The  statutes  do  not  prescribe  standards  or  admission  requirements  for 
persons  seeking  to  be  admitted  to  the  University  of  North  Carolina  but 
G.  S.  116-10  authorizes  the  University  trustees  to  make  such  rules  and 
regulations  for  the  management  of  the  University  as  they  may  deem 
necessary  and  expedient. 

Torts  ;  University  of  North  Carolina  ;  Damage  Caused  to 
Student  Luggage  by  Leaking  Water  Pipe 

12  April  1954 

The  University  of  North  Carolina  cannot  voluntarily  pay  for  damages 
caused  when  a  water  pipe  developed  a  leak  and  escaping  water  caused 
damage  to  luggage  stored  in  a  storage  room.  The  injured  parties  should, 
if  they  wish  to  recover,  file  claim  against  the  University  under  the  pro- 
visions of  the  Tort  Claims  Act,  Article  31  of  Chapter  143  of  the  General 
Statutes  of  North  Carolina. 
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DIGEST   OF 

OPINIONS  TO  STATE  HIGHWAY  AND 

PUBLIC  WORKS  COMMISSION 

Sentence  of  Female  Under  18  Years  of  Age  in  Felony  Cases 

24  September  1952 

The  Superior  Court  can  sentence  a  female  under  18  years  of  age  to  the 
State's  Prison  at  Raleigh  in  cases  in  which  such  female  has  been  convicted 
of  a  felony,  but  such  person  cannot  be  sentenced  to  be  assigned  to  work 
under  the  supervision  of  the  State  Highway  and  Public  Works  Commission 
under  G.  S.  148-27. 

Criminal  Procedure;  Detainers;  Authority  of  Clerks  of  the 
Superior  Court  to  Issue  Detainers 

31  October  1952 

A  clerk  of  the  Superior  Court  does  not  have  authority  to  issue  detainers 
as  authorized  by  G.  S.  15-10.1. 

Provision  in  Encroachment  Contract  with  Railroad  Agreeing  to 
Indemnify  Against  Damages;  Legality 

7  May  1953 

State  officials  do  not  have  a  right  to  enter  into  contract  with  railroad 
companies  to  save  them  harmless  from  consequences  for  loss  of  life,  personal 
injury,  or  property  loss  or  damage  which  may  be  caused  by  or  result  from 
or  arise  by  reason  of,  in  connection  with,  or  incident  to  the  improvement 
and  maintenance  of  the  road  or  highway  on  railroad  rights  of  way.  Such 
contract  is  beyond  the  authority  of  State  officials  and  might  impose  only 
personal  liability  on  the  official  signing  same. 

Retroactive  Increase;  Compensation;  State  Employees; 
Chapter  1165;  Session  Laws  of  1953 

15  June  1953 

The  phrase  "full  time  permanently  employed"  as  used  in  Section  21  of 
Chapter  1165  of  the  Session  Laws  of  1953,  providing  for  retroactive  pay 
for  State  employees,  means  those  employees  who  have  been  regularly 
employed  and  who  have  worked  for  the  State  as  their  principal  employment 
to  the  exclusion  of  another  employment  that  would  take  a  substantial  part 
of  their  time.  The  fact  that  such  employees  are  carried  on  the  records  of 
the  employing  agency  as  temporary  employees  would  not  in  itself  determine 
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their  status  under  the  language  of  this  Act.  The  fact  that  the  employees 
are  paid  on  an  hourly,  daily,  weekly,  or  monthly  basis  would  not  deter- 
mine whether  they  came  within  the  provisions  of  the  Act.  The  employing 
agency  must  determine  as  a  factual  matter  whether  or  not  an  employee 
was  regularly  employed  and  gave  all  time  to  the  work  for  which  he  was 
employed,  to  the  exclusion  of  any  other  substantial  employment.  The  em- 
ploying agency  might  be  justified  in  considering  that  a  person  would  not 
be  regularly  employed  unless  he  worked  for  a  substantial  period  of  time 
continuously  prior  to  the  ratification  of  the  Act.  The  employee  must  be 
on  the  payroll  at  the  time  of  the  ratification  of  the  Act  to  be  entitled  to 
the  compensation  therein  provided  or  on  permissive  leave  without  pay  or 
retired  under  the  provisions  of  the  State  Retirement  Act. 

Prison  Department;  Appointment  of  Fugitive  Officers 

19  October  1953 

G.  S.  148-4  authorizes  the  appointment  of  fugitive  officers  for  the  Prison 
Department.  Upon  being  commissioned  by  the  Governor,  these  officers  are 
clothed  with  the  power  of  arrest  for  the  purpose  of  apprehending  and 
returning  escaped  prisoners  and  fugitives. 

Prisons;  Convicts;   Criminal  Prosecutions  for  Offense  Committed  by 
Convicts;  Riots  and  Insurrections;  Kidnapping 

18  March  1954 

Convicts  confined  in  a  State  road  camp  or  penitentiary  are  subject  to 
criminal  prosecution  for  violations  of  the  criminal  laws  committed  before 
their  imprisonment  and  subsequent  to  their  imprisonment.  A  seizure  of 
guards  or  other  persons  and  holding  them  as  hostages  and  moving  them 
from  place  to  place  in  an  effort  to  enforce  demands  of  convicts  in  our 
opinion  is  a  violation  of  the  Kidnapping  Statute,  and  those  who  aid  and 
abet  can  be  indicted  and  prosecuted  for  engaging  in  conspiracies  as 
accessories. 

Ownership  of  Railroad  Overpass  by  Highway  Commission 

1  April  1954 

When  a  railroad  company  constructs  a  highway  bridge  over  its  tracks, 
it  is  doubtful  that  a  conveyance  of  the  bridge  to  the  State  by  the  railroad 
gives  the   State  any  rights  which  it  did  not  already  have. 
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DIGEST  OF 

OPINIONS  TO  HOSPITALS  BOARD 

OF  CONTROL 

Hospitals  Board  of  Control;  Legal  Settlement  of  Wife  and  Husband 

26  May  1953 

A  person  who  moves  to  this  State  while  mentally  disordered  or  while 
under  commitment  to  a  mental  hospital  in  another  State  cannot  acquire  a 
legal  settlement  in  this  State  and  cannot  be  committed  to  the  mental 
institutions  in  this  State. 

North  Carolina  Medical  Care  Commission;  Loans  to  Medical  Students 
and  Student  Nurses  Specializing  in  Psychiatry;  Eligibility 

24  July  1953 

Chapter  1222  of  the  Session  Laws  of  1953  authorizes  the  Medical  Care 
Commission  to  make  loans  to  medical  students  and  student  nurses  who 
will  specialize  in  psychiatry  after  graduation  and  the  receiving  of  degrees 
and  who  agree  while  students  to  assist  the  State  in  psychiatric  work  in  one 
'^f  the  State  mental  hospitals. 

Hospitals  Board  of  Control;  Feeble-Minded  Person  15  Years  of  Age; 
Eligibility  for  Admission  to  Caswell  Training  School 

23  March  1954 

Where  a  feeble-minded  boy  under  21  years  of  age  was  born  in  Tennessee 
of  Tennessee  parents  and  his  mother  moves  to  North  Carolina  and  marries 
again,  the  settlement  of  this  boy  would  follow,  and  he  would  have  the 
settlement  of  his  mother. 


DIGEST   OF 
OPINIONS  TO  INDUSTRIAL  COMMISSION 

Workmen's  Compensation  Act;  Military  Personnel  Employed  in  Open 

Messes  of  U.  S.  Military  Reservations — Civilian  Personnel 

Employed  on  U.  S.  Government  Military  Reservations 

8  December  1953 

The  North  Carolina  Workmen's   Compensation   Act  is  not  applicable  to 
military  personnel  employed  in  open  messes  by  the  United  States  Govern- 
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ment  on  military  reservations.  Civilian  personnel  employed  by  the  United 
States  Government  on  military  reservations  are  not  subject  to  the  North 
Carolina  Workmen's  Compensation  Act. 


DIGEST   OF 

OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 

AND  DEVELOPMENT 

Criminal   Law;   Landlord  and  Tenant;   Amenability  of   Landlord  or 

Employer  to  Indictment  for  Instructing  Tenant  or  Employee  to 

Set  Fire  to  Grasslands  in  Violation  of  G.  S.  14-136,  et  seq. 

17  September  1952 

A  landlord  or  employer  may  be  subject  to  criminal  indictment  for  aiding 
and  abetting  in  the  commission  of  a  felony  or  misdemeanor  as  the  case 
may  be  if  he  instructs  his  tenant  or  employee  to  set  fire  to  any  grassland, 
brush  pile  or  other  combustible  material  without  complying  with  the 
statutory  requisites  on  the  subject. 

Department  of  Conservation  and  Development;  Adoption  of 

Regulations;  Effective  Date  as  to  Regulations 

Affecting  Existing  Property 

12  November  1952 

G.  S.  113-137  requires  that  any  regulation  adopted  by  the  Board  of  Con- 
servation and  Development  which,  if  it  should  go  into  effect  immediately, 
would  tend  to  cause  fishermen  to  lose  their  property,  shall  go  into  effect 
only  after  two  years  from  the  date  of  the  regulation.  Fish  or  fisheries,  as 
used  in  this  statute,  would  include  all  apparatus  used  in  connection  with 
such  business. 

Criminal  Law;  Requirements  that  Certain  Fires  Are  to  Be 
Guarded  by  Watchmen 

25  November  1952 

G.  S.  14-140  provides  that  all  persons,  firms  or  corporations  who  shall 
burn  any  tar  kiln  or  pit  of  charcoal,  or  set  fire  to  or  burn  any  brush,  grass 
or  other  material,  whereby  any  property  may  be  endangered  or  destroyed, 
shall  keep  and  maintain  a  careful  and  competent  watchman  in  charge 
while  such  material  is  burning.  This  statute  contains  its  own  penalty,  and 
neither  the  State  Forester  nor  any  of  his  deputies  have  any  authority  to 
take  any  action  other  than  that  prescribed  in  this  statute. 
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Per  Diem  of  Members  of  the  John  H.  Kerr  Reservoir 
Development  Commission 

26  August  1953 

Members  of  the  John  H.  Kerr  Reservoir  Development  Commission  are 
not  entitled  to  receive  per  diem  for  attending  meetings  but  only  necessary 
travel  expenses,  as  provided  by  G.  S.  143-288. 

Conservation  and  Development;  Commercial  Fisheries; 
License  Tax  on  Non-Resident  Trawl  Boats 

15  September  1953 

In  determining  the  tax  that  must  be  paid  on  trawl  boats  the  residence 
or  documentation  of  the  boat  determines  whether  resident  trawl  license 
taxes  must  be  paid  or  non-resident  trawl  license  taxes.  The  residence  of 
the  person  owning  the  boat  is  not  determinative  of  the  type  of  tax  charged 

Oysters;  Dredging;  Size  of  Dredge 

5  November  1953 

Construing  together  G.  S.  113-137,  G.  S.  113-210.1  and  G.  S.  113-216.2 (a), 
it  is  thought  that  the  Board  of  Conservation  and  Development  does  not 
now  have  the  authority  to  pass  a  regulation  allowing  the  use  of  oyster 
dredges  weighing  more  than  100  lbs.    Chapter  175,  Session  Laws  of  1953. 

Commercial  Fisheries;  License  Tax  on  Motor  Boats  and  Power  Boats, 

12  January  1954 

Power  boats  and  motor  boats  are  subject  to  a  license  tax  when  such 
boats  are  used  for  commercial  fishing  purposes. 

Commercial  Fisheries;   Purchase  Tax  on  Shrimp, 
Hard  Crabs,  Clams  and  Oysters 

19  January  1954 

1.  Shrimp  that  were  caught,  processed  and  frozen  in  1953  are  not, 
svibject  to  taxation  under  the  provisions  of  G.  S.  113-174.6  which  imposes 
a  tax  on  all  persons  who  purchase,  catch  or  take  for  canning,  packing, 
shucking  or  shipping  certain  enumerated  sea  products. 

2.  Shrimp  shipped  into  North  Carolina  from  other  states  and  frozen  in 
1953  are  not  taxable  in  1954  under  the  provisions  of  G.  S.  113-174.6. 

3.  Fresh  shrimp,  hard  crabs,  clams  and  oysters  shipped  into  North  Caro- 
lina  to   be   processed   after   January    1,    1954,   are   not    taxable   under   the: 
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provisions  of  G.  S.  113-174.6  if  the  purchase  of  such  products  was  made 
before  January  1,  1954. 

If  the  purchase  was  made  in  North  Carolina  after  January  1,  1954,  then 
such  products  would  be  subject  to  taxation. 

Commercial  Fisheries;  License  Taxes;  Onslow  County  Exemption; 
Number  of  Licenses  Required 

26  January  1954 

When  a  statute  refers  not  merely  to  a  particular  statute  but  to  the  law 
governing  a  certain  subject,  the  reference  includes  not  only  the  law  in 
force  when  the  referring  statute  was  enacted,  but  also  subsequent  laws  on 
that  subject  so  far  as  consistent  with  the  statute.  Therefore,  Chapter  889 
of  the  Session  Laws  of  1949,  exempting  certain  residents  of  Onslow  County 
from  commercial  fisheries  license,  taxes  and  fees  imposed  by  G.  S.  113-162 
and  163  was  not  repealed  by  Chapter  1134  of  the  Session  Laws  of  1953 
which  rewrote  the  two  above  mentioned  sections. 

Use  of  Poisonous  Substances 

15  April  1954 

Neither  the  Board  of  Conservation  and  Development  nor  the  Director 
of  Conservation  and  Development  can  permit  a  scientist  to  take  fish  from 
North  Carolina  waters  by  the  use  of  poisonous  substances. 

License  Tax  on  Oyster  Dredge  Boats 

26  April  1954 

The  tax  of  $15.00  for  each  ouster  dredge  boat  authorized  by  Section  2 
of  Chapter  1000,  Public  Laws  of  1947,  was  probably  repealed  by  Chapter 
1134,  Session  Laws  of  1953,  by  substituting  a  tax  based  upon  the  length 
of  each  trawl  boat,  dredge  boat,  motor  boat  and  haul  boat. 

Conservation  and  Development;  Commercial  Shrimping;  Use  of  Trawl 
AND  Seine  for  Noncommercial  Shrimping;  Applicable  Taxes 

14  May  1954 

A  resident  using  various  types  of  equipment,  including  seines  and  boats, 
to  catch  shrimp  solely  for  his  personal  consumption  is  not  exempt  from 
paying  the  license  taxes  on  said  equipment  levied  under  Article  15 A  of 
Chapter  113  of  the  General  Statutes. 
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HoNDURAN  Freighter  Omar  Babun;  Disposition  of  Wreck 

26  May  1954 

Wrecked  ships  and  cargo  not  claimed  by  the  owner  may  be  sold  by  the 
commissioner  of  wrecks.  If  claimed  by  the  owner  or  insurance  carrier, 
the  property  could  be  disposed  of  by  him. 

Fisheries;  Entries  on  Land  Covered  by  Water  for  Fisheries 

7  June  1954 

A  person  may  acquire  grant  for  land  under  navigable  water  adjoining 
land  ov(med  by  him,  as  authorized  by  G.  S.  146-6,  and  his  rights  in  such 
fishery  are  protected  by  G.  S.  113-233  and  Rules  and  Regulations  of  the 
North  Carolina  Commercial  Fisheries,   Section  58- (10). 


DIGEST  OF 
OPINIONS  TO  MEDICAL  CARE  COMMISSION 

Medical  Care  Commission;  Authority  to  License  Hospitals;  Authority 

TO  License  Nursing  Homes  and  Convalescent  Homes 

Under  Present  Law 

13  August  1952 

Nursing   and    convalescent   homes    are   not   hospitals   as   defined    in   the 
Hospital  Licensing  Act,  and  the  North  Carolina  Medical  Care  Commission 
does  not  have  authority  to  license  and  regulate  such  institutions. 
North  Carolina  Medical  Care  Commission;  County  Hospital;  Board  of 

Trustees;  Authority  of  Medical  Care  Commission  in  Selection 
of  Medical  Staff  of  Local  Hospital 

28  October  1952 

The  North  Carolina  Medical  Care  Commission  has  no  authority  over  the 
selection,  election  and  admission  of  physicians  and  surgeons  to  the  medical 
staff  of  local  public  hospitals.  A  physician  who  feels  that  he  has  been 
discriminated  against  in  being  excluded  from  the  medical  staff  of  a  local 
public  hospital  has  the  remedy  of  a  civil  action  in  the  Superior  Court  to 
invalidate  the  regulation  or  compel  his  admission  to  the  staff. 
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Medical  Care  Commission;  Hospitals;  Bids  Under  Public  Contract  at; 
Lowest  Responsible  Bidder 

3  April  1953 

A  public  body  awarding  bids  under  the  Public  Contracts  Act  may  award 
a  bid  to  the  second  lowest  bidder  if  a  proper  finding  is  made,  based  upon 
facts  and  circumstances,  which  shows  that  the  second  lowest  bidder,  in  the 
opinion  of  the  awarding  body,  is  the  lowest  responsible  bidder. 

North  Carolina  Medical  Care  Commission;  Hospital  Districts; 
Bond  Issue  Elections;. Time  of  Election 

10  July  1953 

Elections  for  the  approval  and  authorization  of  bonds  to  be  issued  by 
hospital  districts  can  be  held  at  any  time  after  proper  notice  of  election, 
and  such  elections  are  not  affected  by  the  holding  of  general  elections. 

Hospitals;  Equipment;  Public  Contracts  Act;  Lowest  Bidder 

22  July  1953 

Where  hospital  office  furniture  and  fixtures  are  let  by  contract  to  the 
lowest  responsible  bidder  and  there  are  nine  bids,  including  three  lowest 
bidders,  all  of  which  are  conceded  to  be  responsible  firms,  the  North  Caro- 
lina Medical  Care  Commission  has  a  right  to  insist  as  a  condition  of  its 
grant  in  aid  that  the  award  shall  go  to  the  lowest  bidder. 

North  Carolina  Medical  Care  Association;  County  Hospitals; 
Appointment  of  Trustees  or  Managers 

30  November  1953 

Where  the  election  to  authorize  the  issuance  of  bonds  for  the  construction 
and  equipping  of  a  hospital  is  held  under  G.  S.  131-126.23,  the  board  of 
trustees  or  managers  to  govern  and  construct  the  hospital  should  be  ap- 
pointed under  G.  S.  131-126.21,  which  is  also  a  section  of  Article  13(b)  of 
Chapter  131  of  the  General  Statutes. 

The  appointment  of  trustees  under  other  articles  in  the  chapter  on  Public 
Hospitals  would  not  be  applicable,  since  the  hospitals  to  be  constructed, 
as  authorized  by  these  other  articles,  and  the  tnistees  to  be  appointed, 
apply  to  different  situations  and  to  limited  tax  levies. 
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DIGEST  OF 
OPINIONS  TO  BOARD  OF  MEDICAL  EXAMINERS 

Sales;  Air  Conditioning  Unit;  State  Board  of  Medical  Examiners 

22  May  1953 

A  sale  to  the  State  Board  of  Medical  Examiners  is  a  sale  to  a  state 
agency,  and,  therefore,  is  exempt  from  the  sales  tax  as  a  sale  to  the  State 
of  North  Carolina. 

Names;  Change  of  Names 

7  January  1954 

A  license  to  practice  medicine  should  bear  the  name  being  legally  used 
by  the  applicant  at  the  time  the  license  is  issued.  This  is  true  regardless 
of  the  fact  that  the  applicant  has  changed  her  name  between  the  time 
application  is  made  for  license  and  the  time  the  same  is  granted. 


DIGEST  OF 
OPINIONS  TO  MERIT  SYSTEM  COUNCIL 

Merit  System  Council;  Right  of  Employee  Who  Refuses  to  Transfer 
to  Appeal  to  Council 

9  July  1952 

A  Merit  System  employee  who  refuses  to  transfer  is  guilty  of  gross  mis- 
conduct and  subject  to  dismissal,  with  right  of  appeal  to  the  Merit  System 
Council. 

Merit  System  Council;  Payment  of  Increment  to 
Provisional  Employee 

28  July  1952 

A  provisional  employee  under  the  Merit  System  is  not  entitled  to  incre- 
ment increases. 
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Merit  System;  Competitive  and  Promotional  Examinations; 
Veteran's  Preference 

28  May  1953 

Under  S.  B.  359  a  veteran  is  given  a  10-point  preference  on  original 
competitive  examinations,  and  on  promotional  registers  derived  from  such 
examinations  he  is  given  a  preference  of  one-point  for  each  year  of  service 
in  the  armed  forces  and  for  the  greater  fraction  of  a  year  but  not  to  exceed 
five  points.  S.  B.  359  is  retroactive  in  its  application  and  promotional 
registry  should  be  readjusted,  but  this  does  not  disturb  personnel  who  have 
been  promoted  to  other  positions  under  the  former  system.  The  greater 
fraction  of  a  year  should  be  determined  by  the  number  of  days  in  the 
armed  forces,  since  this  determination  will  give  a  correct  result,  for  there 
is  no  half  way  mark  between  365  days,  nor  is  it  affected  by  Leap  Year, 
since  the  law  does  not  count  the  extra  day  in  Leap  Year. 


DIGEST  OF 

OPINIONS  TO  STATE   HOSPITALS 

AND  INSTITUTIONS 

Child  Welfare — Labor  Regulations;  Minimum  Age  at  which  Children 
Can  Be  Employed  in  Tubercular  Sanitorium 

11  July  1952 

G.  S.  110-1  provides  that  no  minor  under  sixteen  years  of  age  shall  be 
permitted  to  work  in  connection  with  any  gainful  occupation  at  any  time, 
provided  that  children  between  the  ages  of  fourteen  and  sixteen  may  be 
employed  outside  school  hours  and  during  school  vacations.  G.  S.  110-7 
provides  that  no  minor  under  eighteen  years  of  age  be  employed  at  any 
occupation  hazardous  or  injurious  to  the  life,  health,  safety  or  welfare  of 
such  minor.  The  Commissioner  of  Labor  advises  that  work  at  a  tubercular 
hospital  has  not  been  classified  as  being  hazardous  or  injurious  to  health. 

Expenditure  of  Appropriation  of  $187,500  Made  by  Chapter  1324  of  the 
Session  Laws  of  1953 

10  June  1953 

The  Board  of  Directors  of  the  North  Carolina  Sanatoria  are  required 
under  Chapter  1324  of  the  Session  Laws  of  1953  to  pay  the  sum  of  $1.50 
for  each  medically  indigent  patient  being  treated  at  the  approved  county- 
operated  tuberculosis  sanatoria.  The  payments  cannot  be  divided  and  paid 
in  less  amounts  than  $1.50  per  patient. 
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Workmen's  Compensation  Act;  Occupational  Diseases; 
Tuberculosis  Not  Included 

30  September  1953 

Tuberculosis  is  not  included  as  one  of  the  occupational  diseases  under 
the  Workmen's  Compensation  law. 

Motor  Vehicles;  Equipment;  Use  of  Sirens  and  Red  Lights  by 
Hospital  Police 

3  November  1953 

The  State  Hospital  at  Raleigh  has  the  authoi'ity  to  equip  with  a  red 
light  and  siren  a  vehicle  owned  by  the  hospital  and  used  by  its  police 
officers  in  enforcing  the  law  on  the  hospital  grounds. 


DIGEST  OF 
OPINIONS  TO  PERSONNEL  DEPARTMENT 

State  Personnel  Act;  State  Board  of  Elections;  Status  of 
Executive  Secretary  of  State  Board  of  Elections 

29  December  1952 

The  position  of  Executive  Secretary  of  the  State  Board  of  Elections  is 
embraced  within  the  broad  statutory  authority  granted  to  the  State  Board 
of  Elections  authorizing  it  to  make  all  provisions  necessary  to  enforce  the 
election  law.  The  position  of  Executive  Secretary,  therefore,  is  not  within 
the  scope  of  coverage  of  the  State  Personnel  Act. 

Personnel  Act;  Merit  System  Act;  Authority  to  Fix  Salaries;  Salary 
Increments;   Retention  in  Service  of  Provisional  Employees 

10  November  1953 

The  Personnel  Department  has  complete  control  over  the  salary  ranges 
of  employees  subject  to  its  jurisdiction  and  the  amount  of  salary  that  shall 
be  paid  such  employees,  and  this  includes  employees  of  Merit  System 
agencies.  If  a  Merit  System  agency  retains  a  provisional  employee  in 
service,  then  such  an  employee  must  be  given  automatic  inci'ements  under 
the  statute  which  provides  that  such  increments  shall  be  paid  to  employees 
whose  salaries  are  below  the  middle  of  the  salary  range. 
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State  Personnel  Act;  Coverage  of  North  Carolina  Art  Society 

24  June  1954 

The  North  Carolina  State  Art  Society  is  an  agency  of  the  State  and  is 
subject  to  the  provisions  of  the  State  Personnel  Act,  the  Retirement  System 
Act,  and  other  acts  governing  the  employees  of  such  agencies. 


DIGEST  OF 
OPINIONS  TO  BOARD  OF  EXAMINERS  OF 
PLUMBING  AND  HEATING  CONTRACTORS 

Plumbing  and  Heating  Contractors;  Application  of  Statute  to 
Those  Making  Major  Repairs  to  Heating  Systems 

21  May  1953 

The  replacement  of  a  boiler  in  an  already  installed  system  of  heating 
which  involves  the  use  of  high  or  low  pressure  steam,  vapor  or  hot  water, 
would  constitute  engaging  in  the  business  of  heating  contracting  within 
the  meaning  of  G.  S.  87-21  (a)  (5).  This  is  true  for  the  reason  that  the 
installation  of  a  new  boiler  in  a  heating  system  would  be  a  major  repair 
or  replacement  in  an  already  installed  system  of  heating  and  would  not 
come  within  the  rule  laid  down  in  STATE  v.  MITCHELL,  217  N.  C.  244, 
as  a  minor  repair. 

License  Requirements  of  Persons  Engaged  in  the  Business  of 
Plumbing  and  Heating  Contracting 

16  July  1953 

The  law  makes  no  requirement  as  to  the  residence  of  a  licensee  connected 
with  a  partnership  or  corporation,  and  there  is  no  legal  objection  to  one 
licensee  who  is  a  partner  or  is  an  officer  in  a  corporation  signing  contracts 
in  the  name  of  one  or  more  partnerships  or  corporations  if  such  licensee 
exercises  general  supervision  over  the  work  done  by  the  partnerships  or 
corporations. 

Since  there  is  no  requirement  in  the  law  that  before  a  person  may  secure 
a  license  from  the  State  Board  of  Examiners  of  Plumbing  and  Heating 
Contractors  before  such  person  may  be  issued  a  privilege  license  in  a  town 
to  engage  in  the  business  of  plumbing  and  heating  contracting,  I  do  not 
think  that  a  town  could  refuse  to  issue  a  privilege  license  upon  application 
therefor  to  a  person  who  is  engaged  in  the  business  of  plumbing  and  heat- 
ing contracting  in  said  town. 
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Plumbing  and  Heating  Contractors;  Eligibility  for  License 
Without  Examination 

14  December  1953 

The  wording  of  the  plumbing  and  heating  contractors'  law  in  no  wise 
contemplates  the  issuance  of  a  license  without  examination  to  a  person  who 
may  become  affiliated  with,  or  part  owner  of,  a  partnership  or  corporation 
as  of  each  census  year,  regardless  of  population. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  PAROLES 

Criminal  Law;  Judgment;  Amending  or  Setting  Aside  at 
Subsequent  Term 

31  March  1954 

Where  judgment  is  entered  in  a  criminal  case  and  there  is  no  retention 
of  same  for  further  orders  and  no  suspension  or  continuance  upon  con- 
ditions, the  judgment  cannot  be  changed  after  the  expiration  of  the  term 
of  court  in  which  it  was  entered. 


DIGEST  OF 
OPINIONS  TO  STATE  PROBATION  COMMISSION 

Probation;  Parole;  Termination  of  Probation  Upon 
Commutation  of  Sentence 

14  January  1953 

Where  the  Parole  Commissioner  commutes  a  sentence  upon  certain  con- 
ditions, the  prisoner  having  previously  been  placed  on  probation,  the 
Parole  Commissioner  assumes  jurisdiction  over  the  prisoner,  and  the 
Probation  Commission  is  discharged  from  further  responsibility. 
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Criminal  Procedure;  Probation;  Authority  to  Fix  Bond  Under 
G.  S.  15-200  AS  Amended 

20  November  1953 

Under  G.  S.  15-200,  as  amended  by  Chapter  43,  Session  Laws  of  1953, 
it  is  doubtful  that  any  one  except  the  Judge  before  whom  the  probationer 
is  brought  can  fix  bond.  Of  course  the  court  might  very  well  provide  in 
its  order  that  the  bond  be  accepted  by  the  Clerk  and  that  the  Clerk  pass 
on  the  solvency  of  the  sureties. 

Probation;  Violation  of  Conditions  of  Probation  Before  Expiration  of 

Probation  Period;  Arrest  and  Return  of  Probationer  After 

Expiration  of  Probation  Period 

26  April  1954 

Where  a  probationer  fails  to  report  to  the  probation  officer  and  changes 
his  residence  to  another  part  of  the  State  without  permission  and  his 
residence  is  unknown,  an  order  requiring  his  arrest  and  appearance  before 
the  court  before  the  probation  expires  gives  the  court  jurisdiction  to  deter- 
mine the  question  of  a  violation  of  probation  and  to  require  him  to  complete 
the  sentence.  It  is  also  thought  that  the  same  action  can  be  taken  after 
the  expiration  of  the  five  year  period  because  the  absence  of  the  defend- 
ant and  his  concealment  wovild  result  in  a  situation  where  the  court  would 
still  have  jurisdiction. 

Probation  Commission;  Authority  of  Emergency  Judge  to 
Terminate  Probation 

23  June  1954 

An  emergency  superior  court  judge  duly  assigned  to  hold  a  superior 
court  of  a  county,  the  same  being  a  civil  term,  has  power  and  authority  to 
terminate  probation. 


DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF 

PUBLIC  WELFARE 

Public  Welfare;  Legal  Settlement;  Legal  Settlement  of  Child 

22  July  1952 

The  fact  that  the  juvenile  court  of  a  county  assumes  jurisdiction  over 
children  who  happen  to  be  within  the  jurisdictional  district  of  the  court 
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does  not  change  or  supersede  or  affect  the  question  of  legal  settlement  nor 
does  it  prevent  the  legal  settlement  of  the  children  from  following  the 
legal  settlement  of  the  father  when  he  moves  to  another  county. 

Public  Welfare;  Counties;  Legal  Settlement;  Person  Residing  in 
County  for  Medical  Treatment  and  Nursing  Care 

19  September  1952 

A  person  who  goes  from  the  county  of  her  legal  settlement  to  another 
county  for  medical  treatment  and  remains  in  that  county  in  a  hospital 
and  various  nursing  homes  for  over  a  year  does  not  acquire  legal  settle- 
ment in  the  county  where  she  receives  such  medical  treatment. 

Hospitals  and  Sanatoria;  Charges  for  Persons  Committed  as  Prisoners 
to  the  North  Carolina  Sanatorium 

2  October  1952 

The  State  Sanatorium  is  authorized  to  charge  counties  for  special  types 
of  services  performed  on  their  residents,  even  though  they  are  prisoners 
and  are  committed  for  violations  of  the  tuberculosis  law. 

Adoption;    Parent's    Surrender   Affidavit   Given   to   County    Superin- 
tendent of  Public  Welfare;  Non-disclosure  of  Documents 

7  October  1952 

The  surrender  affidavit  made  to  the  superintendent  of  public  welfare 
is  a  document  which  is  not  open  to  public  inspection  under  the  adoption  law. 

Public  Welfare;  Inspection  of  Monthly  Check 
Register  in  Welfare  Office 

17  June  1953 

Since  the  enactment  of  Chapter  882  of  the  Session  Laws  of  1953  a 
county  welfare  department  can  allow  citizens  to  inspect  the  check  register 
showing  the  amount,  date  and  name  to  whom  assistance  payments  are 
made,  but  no  case  data  can  be  disclosed  nor  the  name  of  any  child  for 
whom  aid  to  dependent  children  is  paid. 

Transfers  of  Appropriations  Within  a  Department 

30  June  1953 

Transfers  of  appropriations  by  a  Department  may  be  made  by  the 
Director  of  the  Budget,  upon  the  request  of  the  head  of  the  Department, 


32]  BIENNIAL  REPORT  OF  THE  ATTORNEY   GENERAL  75 

as  authorized  by  G.  S.  143-23.  Such  transfers  would  include  funds  other 
than  strictly  administrative  funds,  such  as  funds  for  Old  Age  Assistance, 
Aid  to  Dependent  Children,  and  Care  of  Dependent  Children,  etc. 

Public  Welfare,-  Adoption;  Consent  Where  One  or  Both  Parents 
Are  Mentally  Incompetent;  S.  B.  47 

6  July  1953 

Under  S.  B.  47  the  adoption  court  may  appoint  a  next  friend  to  give  or 
withhold  consent  upon  a  finding  of  mental  incompetency  of  one  or  both 
of  the  natural  parents  of  a  child.  This  is  not  based  on  incurable  insanity, 
and  the  County  Superintendent  of  Welfare  can  make  the  investigation  as 
to  incurable  insanity  and  also  give  or  withhold  consent  for  adoption 
purposes. 

Adoption;  Residence;  Residing  In 

27  August  1953 

The  adoption  law  requires  that  the  petitioners  shall  have  resided  in 
North  Carolina  for  one  year  next  preceding  the  filing  of  the  petition. 
This  implies  more  than  a  mere  temporary  lodging  and  has  the  concept  of 
a  place  of  abode  with  some  degree  of  permanency.  A  provision  of  the 
adoption  law  permitting  a  county  superintendent  to  accept  the  surrender 
of  a  child  in  the  county  where  the  parents  have  established  residence  does 
not  imply  any  particular  length  of  time  as  to  residence,  and  parents  who 
come  into  a  county  with  the  intention  of  making  such  county  their  home 
can  establish  such  residence. 

Public  Welfare;  Legal  Settlement 

2  October  1953 

A  veteran  coming  into  this  State  for  the  purpose  of  being  a  patient  in 
a  veterans'  hospital  does  not  thereby  acquire  a  legal  settlement  in  North 
Carolina.  A  mentally  incompetent  person  cannot  acquire  a  legal  settlement 
by  merely  changing  his  previous  place  of  residence,  but  such  person  con- 
tinues to  keep  the  settlement  of  his  or  her  parent  or  parents. 

Adoption;  Necessity  of  Service  of  Process  on  Insane  Parent 

13  October  1953 

Chapter  906  of  the  Session  Laws  of  1953  prescribes  how  consent  should 
be  obtained  in  an  adoption  proceeding  when  a  parent  or  parents  have  been 
adjudged  to  be  mentally  incompetent.  It  is  not  necessary  to  serve  process 
on  such  mentally  incompetent  persons. 
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Adoption;  County  in  Which  Surrender  Can  Be  Made  to 
Superintendent  of  Public  Welfare 

2  March  1954 

Under  the  provisions  of  G.  S.  48-9,  only  the  county  superintendent  of 
public  welfare  of  the  county  in  which  a  child  was  born  or  the  county  in 
which  the  parent  or  parents  of  the  child  resided  may  accept  the  surrender 
of  the  child,  as  authorized  in  that  section. 

Adoption;   Validity  of  Direct  Consent  After  Adoption  Proceeding  is 
Revoked,  Dismissed,  or  Cancelled 

24  May  1954 

Where  a  direct  consent  is  given  to  the  adoptive  parents  in  an  adoption 
proceeding  and  the  proceeding  is  revoked,  cancelled,  or  dismissed,  the 
consent  filed  in  said  proceeding  becomes  void  and  will  not  be  a  valid  consent 
in  an  adoption  proceeding  subsequently  instituted  by  the  same  party. 


DIGEST  OF 

OPINIONS  TO  DIVISION  OF  PURCHASE 

AND  CONTRACT 

Division  of  Purchase  and  Contract;  Federal  Excise  Tax; 
Non-Tax-Exempt  Articles;  Construction  of  Contract 

9  June  1953 

When  the  Division  of  Purchase  and  Contract  requests  bids  for  mer- 
chandise, specifically  requesting  that  the  Federal  tax,  if  any,  be  excluded 
in  making  such  bid,  and  the  bid  is  accepted,  and  it  later  develops  that  items 
bid  on  were  not  tax  exempt,  the  State  is  liable  to  the  bidder  for  such 
Federal  taxes  as  may  be  involved. 


DIGEST  OF 

OPINIONS  TO   RETIREMENT  SYSTEM 

State  Social  Security  Act   (Chapter  562,  Session  Laws  of  1951) ; 

Coverage  of  Employees  of  Board  of  Examiners  of 

Electrical  Contractors 

1  July  1952 

The  employees  of  the  State  Board  of  Examiners  of  Electrical  Con- 
tractors are  subject  to  coverage  under  the  Old  Age  and  Survivors'  Insur- 
ance Act  by  virtue  of  Chapter  562  of  the  Session  Laws  of  1951.  The  opinion 
of  the  Federal  attorneys,  however,  should  be  obtained  before  these  em- 
ployees are  finally  placed  in  coverage  under  the  Act. 
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Coverage  of  Municipal  Employees  by  Means  of  State  Social 
Security  Act;  Town  Attorney  as  Employee 

2  July  1952 

An  attorney  employed  by  a  town  and  paid  a  regular  monthly  salary 
would  be  covered  under  the  Social  Security  Act  if  the  regular  monthly 
salary  is  his  complete  compensation.  If  the  monthly  salary  is  but  a 
retainer  fee  and  the  attorney  presents  a  bill  for  each  piece  of  legal  work 
done,  then  he  would  not  be  covered  under  the  Act. 

Local   Governmental   Employees'   Retirement   System;    Employees   of 
County  Hospital;   Social  Security 

22  July  1952 

The  employees  of  a  county  hospital  operated  by  a  board  of  trustees 
appointed  by  the  board  of  county  commissioners,  for  retirement  and  Social 
Security  purposes,  have  the  same  status  as  the  general  employees  of  the 
county. 

Teachers'  and   State   Employees'   Retirement   System;   Disability 

Retirement;  Payment  of  Difference  Between  Retirement 

Allowance  and  Average  Final  Compensation  with 

Reduction  of  Pension 

28  July  1952 

The  Teachers'  and  State  Employees'  Retirement  System  does  not  pro- 
vide for  a  partial  disability  retirement.  A  person  mentally  or  physically 
incapacitated  for  the  further  performance  of  duty,  and  which  incapacity 
is  likely  to  be  permanent  and  who  has  served  ten  years  in  the  System,  can 
receive  a  disability  retirement  allowance  and  should  such  person  recover 
and  engage  in  a  gainful  occupation  paying  more  than  the  difference  be- 
tween the  retirement  allowance  and  average  final  compensation,  then  such 
person's  pension  is  reduced  according  to  the  formula  in  the  statute.  No 
member,  however,  can  work  full  time  in  any  positions  covered  by  the 
statute  and  at  the  same  time  receive  disability  payments. 

Local  Governmental  Employees'  Retirement  System;  Board  of  Ceme- 
tery Commissioners  for  City  of  Concord;  Public  Employees 
Social  Security  Agency 

4  August  1952     ' 

The  Board  of  Cemetery  Commissioners  of  the  City  of  Concord,  created 
by  Chapter  199  of  the  Private  Laws  of  1921,  is  an  agency  of  the  City  of 
Concord,  and  its  employees  should  be  covered  under  the  Local  Governmental 
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Employees'  Retirement  System  since  the  City  of  Concord  has  heretofore 
elected  to  comply  with,  for  the  purpose  of  retirement,  for  its  City  em- 
ployees. 

Social  Security  Coverage;  Chapter  562  of  the  Session  Laws  of  1951; 

Coverage  of  Employees  of  Buncombe  County  Association  for 

THE  Blind  and  Guilford  Industries  for  the  Blind 

29  August  1952 

Persons  receiving  assistance  in  the  aid  to  the  blind  program  in  the 
form  of  occupations  or  work  with  the  industries  for  the  blind  promoted  by 
the  State  are  not  eligible  for  coverage  under  the  Old  Age  and  Survivors 
Insurance  provision  of  the  Social  Security  Act. 

Teachers'  and  State  Employees'  Retirement  System; 
Leave  of  Absence;  Board  of  Trustees 

2  October  1952 

It  is  within  the  discretion  of  the  Board  of  Trustees  of  the  Retirement 
System  to  determine  whether  or  not  a  leave  of  absence  contributes  to  the 
efficiency  of  an  employee  so  that  such  employee  can  return  to  the  Retirement 
System. 

Local  Governmental  Employees'  Retirement  System;  County  Hospital; 
Employer;  Hospital  Unit  as  Employer 

21  November  1952 

The  employees  of  a  county  hospital  operated  by  a  board  of  trustees 
should  be  classed  as  county  employees  for  purposes  of  coverage  under  the 
Local  Governmental  Employees'  Retirement  System  Act. 

Teachers'  and   State   Employees'   Retirement   System;    1947   Twenty- 
Year  Amendment;  Accrual  of  Twenty  Years  Prior  to  the 
Passage  of  Amendment 

21  November  1952 

The  1947  provision  of  the  Teachers'  and  State  Employees'  Retirement 
Act  giving  certain  vested  rights  to  those  employees  with  twenty  years  of 
creditable  service  should  be  construed  retroactively  and  should  apply  to 
those  employees  who  had  twenty  years  of  accrued  creditable  service  prior 
to  the  enactment  of  the  so-called  1947  twenty-year  amendment. 
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Teachers'  and  State  Employees'  Retirement  System;  State  Employees; 
Employees  of  the  Commissary;  State  Hospital  at  Morganton 

5  January  1953 

The  employees  of  the  commissary  of  the  State  Hospital  at  Morganton 
are  eligible  for  coverage  under  the  Teachers'  and  State  Employees'  Re- 
tirement System. 

Teachers'  and   State   Employees'   Retirement   System;   Disability 
Retirement;   Service  Retirement 

28  January  1953 

A  person  vi^ho  is  on  disability  retirement  but  who  already  has  twenty 
years  or  more  of  accrued  creditable  service  upon  reaching  sixty  years  of 
age  can  elect  to  have  service  retirement. 

Public  Libraries;  Coverage  of  Employees  Under  Title  II  of  the  Social 
Security  Act;  Article  2  of  Chapter  135  of  the  General  Statutes 

25  June  1953 

Employees  of  libraries  organized  under  Article  8  of  Chapter  160  of 
the  General  Statutes  and  libraries  organized  under  Public-Local  and  Pri- 
vate Acts  of  the  General  Assembly  of  this  State  are  instrumentalities  of 
Government,  and  their  employees  are  entitled  to  coverage  under  Title  II 
of  the  Social  Security  Act  through  the  instrumentality  of  the  State 
Agency  organized  by  our  Enabling  Act.  Libraries  operating  under  charter 
granted  by  the  Secretary  of  State  as  non-profit,  educational  corporations 
are  not  covered  under  the  State  Act  and  should  seek  direct  coverage 
through  the  office  of  the  Director  of  Internal  Revenue. 

Teachers'  and  State  Employees'  Retirement  System;  Social  Security; 
Coverage  of  Employees  of  Counties,  Cities  and  Towns;  Article  2, 
Chapter  135  of  the  General  Statutes;  Administration  of  Pro- 
gram in  Behalf  of  Counties,  Cities  and  Towns;  Employees 
Employed  and  Paid  Under  the  Authority  of  Subsection 
(f)   OF  G.  S.  135-24;  Personnel  Department 

10  November  1953 

The  Personnel  Department  would  not  have  jurisdiction  over  an  employee 
employed  by  the  State  Social  Security  Agent  from  a  fund  contributed 
entirely  to  and  maintained  by  the  counties,  cities  and  tovras  of  the  State. 
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Teachers'  and  State  Employees'  Retirement  System;  Classroom 

Teachers'  Pension  Under  G.  S.  135-14;  Meaning  of  Phrase 

"without  adequate  means  of  support" 

6  January  1954 

The  phrase  "without  adequate  means  of  support"  is  used  in  the  law 
which  provides  a  pension  for  classroom  teachers  who  have  taught  20  years 
or  more  and  who  meet  other  eligibility  conditions.  It  is  a  relative  term 
and  means  that  a  person  should  have  the  necessary  things  for  his  mainte- 
nance, health  and  lodging  according  to  his  station  in  life  and  has  the  same 
meaning  as  the  phrase  "adequate  support"  in  prosecutions  of  abandon- 
ment of  wives  and  children. 


DIGEST  OF 
OPINIONS  TO  TEACHERS  COLLEGES 

Veterans;  Educational  Advantages  for  Children  of  World  War 
Veterans;  Scholarships 


21  July  1952 

Fees  charged  to  students  at  a  State  institution  to  cover  the  cost  of 
entertainments,  athletics,  student  publications  and  other  related  student 
activities  which  are  required  of  students  as  a  condition  to  remaining  in 
school  should  be  included  as  a  part  of  the  scholarships  granted  pursuant 
to  Article  15  of  Chapter  116  of  the  General  Statutes  to  children  of  World 
War  veterans. 


State  Institutions;  Property;  Exchange  of  Real  Property 
Held  for  Institution 


23  September  1952 

Property  owned  by  a  State  institution  may  be  conveyed  by  the  Governor 
and  Secretary  of  State  with  the  approval  of  the  Council  of  State  in  ex- 
change for  other  real  property  when  it  is  to  the  advantage  and  interest 
of  the  institution  to  do  so,  and  such  is  recommended  by  the  Board  of 
Trustees  of  the  institution. 
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Legal  Settlements;  Government  Employees  Residing  in  the  District 
OF  Columbia;  Payment  of  Out-of-State  Tuition  at  State  Institutions. 

11  March  1953 

A  person  who  is  in  the  employ  of  the  Federal  Government  and  who 
maintains  a  home  in  North  Carolina  and  votes  here  is  a  legal  resident  of 
North  Carolina  and  his  minor  children  are  entitled  to  pay  in-State  tuition 
at  State-supported  institutions. 

Corporations;  Authority  to  Make  Donations  to  Educational 

Institutions 

24  September  1953 

G.  S.  55-26  authorizes  every  corporation,  through  its  board  of  directors, 
without  a  vote  of  the  stockholders,  to  make  contributions  or  gifts  to 
trusts,  community  chests,  funds,  foundations,  or  associations  organized 
and  operated  exclusively  for  religious,  charitable,  literary,  scientific,  or 
educational  purposes,  or  for  the  prevention  of  cruelty  to  children  or 
animals,  not  exceeding  5%  of  the  net  income  of  such  corporation.  Such 
donations  are  exempt  from  federal  and  state  income  taxation.  Deductions 
allowed  individuals  for  such  donations  may  not  exceed  15%  of  such  income. 

Right  of  Teachers'  Colleges  at  Elizabeth  City,  Fayetteville  and 
Winston-Salem  to  Offer  Post-Graduate  Course  for  Principals 

21  April  1954 

Teachers'  Colleges  at  Elizabeth  City,  Fayetteville  and  Winston-Salem 
may,  with  the  approval  of  the  State  Board  of  Education,  offer  post-graduate 
work  for  the  training  of  elementary  school  principals  provided  a  sufficient 
appropriation  is  made  by  the  General  Assembly  therefor. 


DIGEST  OF 
OPINIONS  TO  VETERANS  COMMISSION 

Double  Office  Holding;  Collector  of  the  Port  of  Wilmington  and 
Member  of  the  North  Carolina  Veterans  Commission 

3  August  1953 

The  office  of  Collector  of  the  Port  of  Wilmington  and  that  of  member- 
ship on  the  North  Carolina  Veterans  Commission  are  both  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at 
the  same  time. 
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DIGEST  OF 
OPINIONS  TO  BOARD  OF  COSMETIC  ART 

State  Board  of  Cosmetic  Art;  Secretary;  Personnel 
Department;   Salary 

13  August  1952 

The  position  of  Executive  Secretary  of  the  State  Board  of  Cosmetic  Art 
is  not  subject  to  the  jurisdiction  of  the  State  Personnel  Department.  The 
salary  of  such  Secretary  is  fixed  by  the  Governor,  with  the  approval  of  the 
Advisory  Budget  Commission. 

Cosmetic  Art;  Recognition  of  Beauty  Schools  in  Virginia 

9  July  1953 

The  N.  C.  State  Board  of  Cosmetic  Art  is  authorized  to  approve  beauty 
colleges  in  other  states  upon  making  a  reasonable  investigation  as  to  the 
status  of  such  cosmetic  art  schools  or  colleges.  In  making  such  approval  a 
personal  inspection  is  not  necessary,  but  an  investigation  should  be  made 
upon  reliable  information.  On  approving  such  schools  and  colleges  the 
same  conditions  and  standards  applied  in  this  State  should  be  applied  to 
such  out-of-state  schools  and  colleges. 

Cosmetic  Art  Board;  Reciprocity  Fees 

9  July  1953 

Under  the  amendment  to  the  Cosmetic  Art  Laws  by  the  General  As- 
sembly of  1953,  the  N.  C.  State  Board  of  Cosmetic  Art  is  authorized  to 
charge  the  same  reciprocity  fees  as  are  charged  applicants  from  this  State 
who  desire  to  practice  in  such  other  states. 

State  Board  of  Cosmetic  Art;  Approval  of  Cosmetic  Schools  and 

Colleges;  Right  of  Inspectors  of  State  Board  of  Cosmetic  Art 

to  Inspect  Records  Relating  to  Students  of  Such  Schools 

and  Colleges;  Revocation  of  Approval 

10  July  1953 

The  State  Board  of  Cosmetic  Art  is  given  the  right  by  statute  to  ap- 
pi-ove  cosmetic  schools  and  colleges,  and  its  inspectors  have  a  right  to  see 
the  records  relating  to  students  of  such  schools  and  colleges,  and  if  access 
to  records  is  refused,  the  approval  of  such  school  or  college  may  be  revoked 
after  a  proper  hearing. 
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DIGEST  OF 

OPINIONS   TO   WILDLIFE    RESOURCES 

COMMISSION 

Game  Laws;  Blocking  Passage  of  Fish  in  Streams 

24  March  1953 

The  term  "river"  or  "creek"  as  used  in  G.  S.  113-251  would  seem  to 
include  a  canal  dredged  between  a  river  and  a  lake  whereby  water  flows 
from  the  river  to  the  lake  in  periods  of  extreme  low  water  and  from  the 
lake  to  the  river  under  normal  conditions. 

Members  of  Wildlife  Resources  Commission;  per  diem 

28  May  1953 

The  compensation  for  members  of  the  Wildlife  Resources  Commission 
is  $10.00  per  diem  and  actual  travel  expenses  while  in  attendance  of 
meetings  of  the  Commission  or  engaged  in  the  business  of  the  Commission, 

Game  and  Fishing  Laws;   Wildlife  Resources  Commission;  Authority 

TO  Regulate  Game  Fishing  and  Hook  and  Line  Fishing  in 

Commercial  Waters 

6  October  1953 

The  states  have  authority  to  regulate  fisheries  within  their  own  waters. 
COMMONWEALTH  v.  MANCHESTER,  152  Mass.  230;  Affirmed  in  139 
U.  S.  240;  ABBY  DODGE,  223  U.  S.  166;  SKIRIOTES  v.  FLORIDA,  313 
U.  S.  69. 

Since  G.  S.  153-247  has  transferred  to  the  Wildlife  Resources  Commis- 
sion all  the  duties,  powers,  jurisdiction  and  responsibility  now  vested  by 
statute  in  and  heretofore  exercised  by  the  Com^nissioner  of  Game  and 
Inland  Fisheries,  it  is  thought  that  the  Wildlife  Resources  Commission  has 
authority  to  regulate  game  fishing  and  hook  and  line  fishing  in  commercial 
waters  and  to  license  persons  to  fish  in  commercial  waters  to  the  same 
extent  that  these  activities  were  formerly  carried  on  by  the  Commissioner 
of  Game  and  Inland  Fisheries. 

Courts;  Jurisdiction  for  Violation  of  Regulations  of  Wildlife 
Resources  Commission 

6  October  1953 

G.  S.  113-109,  as  amended  by  Chapter  1141,  Session  Laws  of  1953,  pro- 
vides that  violation  of  regulations  on  the  Wildlife  Resources  Commission 
relating  to  game  fish  is  punishable  for  the  first  offense  by  a  fine  of  not  less 
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than  $10  nor  more  than  $50  or  imprisonment  for  not  more  than  30  days 
unless  a  greater  penalty  be  prescribed  for  the  specific  act  or  acts.  G.  S. 
113-136  makes  it  a  misdemeanor  to  violate  regulations  relating  to  the  use 
of  nets,  appliances  or  means  employed  in  taking  or  killing  fish. 

G.  S.  7-393  (e)  provides  that  when  a  justice  of  the  peace  issues  a  war- 
rant for  an  offense  of  which  the  Superior  Court  has  jurisdiction,  he  must 
make  the  warrant  returnable  to  the  Coimty  Criminal  Court  in  counties 
having  such  courts.  From  the  foregoing,  it  is  thought  that  a  justice  of 
the  peace  in  Lee  County,  which  has  a  Criminal  Court,  should  make  a 
warrant  for  the  offense  of  netting  fish  in  violation  of  regulations  of  the 
Wildlife  Resources  Commission  returnable  to  the  County  Criminal  Court 
instead  of  trying  the  case  himself. 

Game  Wardens;  Right  to  Enter  Upon  Land,  After  Being  Forbidden, 
TO  Investigate  Game  Law  Violations 


28  October  1953 

Game  wardens  have  the  right  to  enter  upon  land  for  the  bona  fide  pur- 
pose of  investigating  violations  of  the  game  and  fishing  laws  and  to 
ascertain  whether  or  not  violations  of  such  laws  are  taking  place  thereon, 
notwithstanding  such  land  may  be  posted  and  the  owner  forbids  them  from 
entering  thereon.  Such  rights  could  not  be  abused  for  ulterior  purposes 
and  should  be  exercised  only  in  a  reasonable  and  fair  manner. 


Wildlife  Resources  Commission;  Hunting  License  Required 
TO  Take  Unprotected  Birds 


9  November  1953 

Construing  together  G.  S.  113-95  and  G.  S.  113-102,  it  is  thought  that 
a  hunting  license  is  required  to  hunt  even  those  birds  and  animals  classified 
in  the  statute  as  "unprotected,"  for  instance,  crows. 

Effect  of  Proclamation  Closing  Woodlands  and  Inland  Waters 
to  Hunting  and  Fishing 


17  November  1953 

Chapter  305  of  the  Session  Laws  of  1953,  authorizing  the  Governor  to 
issue  a  proclamation  closing  woodlands  and  inland  waters  to  hunting, 
fishing  and  trapping,  and  the  proclamation  issued  in  pursuance  thereto, 
would  not  prohibit  conducting  field  trials  on  land  which  is  used  as  a  nursery 
farm,  part  of  which  is  open  land  and  part  containing  some  shrubbery. 
The  Act  and  the  proclamation  would  not  apply  to  hunting  in  open  culti- 
vated lands,  but  prohibits  setting  out  of  any  camp  fires  or  burning  brush, 
grass  or  other  debris  within  500  feet  of  any  woodland. 
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Appointment  of  Deputy  Game  Protectors  for  Service 
Primarily  on  Private  Property 

23  November  1953 

(1)  A  game  protector  appointed  by  the  Wildlife  Resources  Commission 
has  no  authority  to  enforce  trespass  laws  on  privately  owned  property. 

(2)  Appointment  of  a  deputy  game  protector  for  the  exclusive  purpose 
of  enforcing  game  laws  on  specific  private  property  may  infi'inge  Section 
7,  Article  I  of  the  North  Carolina  Constitution. 

(3)  If  a  private  landowner  pays  a  salary  to  a  deputy  game  protector 
for  enforcement  of  the  game  laws  on  the  private  landowner's  property,  it 
may  be  that  the  deputy  game  protector  would  be  in  violation  of  G.  S.  14-217 
and  that  the  landowner  would  be  in  violation  of  G.  S.  14-218. 

Clerk's  Fees;  Authority  of  Clerk  of  Superior  Court  to  Demand  Fee 

IN  Advance  for  Certifying  a  Warrant  for  Service 

Outside  His  County 

5  March  1954 

A  Clerk  of  the  Superior  Court  has  no  authority  to  demand  his  fee  in 
advance  for  certifying  a  warrant  of  a  justice  of  the  peace  which  is  to  be 
executed  outside  the  justice's  county.  He  should  endorse  the  amount  of 
fee  on  the  warrant  as  provided  in  G.  S.  6-6. 

Wildlife  Restoration  Projects;  Authority  of  Wildlife  Resources 

Commission  to  Erect  Permanent  Improvements  on  Property 

Leased  for  Use  as  a  Wildlife  Restoration  Project 

10  March  1954 

Construing  G.  S.  113-84  and  G.  S.  113-123  with  the  Pittman-Robertson 
Act  (50  Stat.  917)  it  appears  that  the  laws  of  North  Carolina  authorize 
the  North  Carolina  Wildlife  Resources  Commission  to  build  a  permanent 
roadway  upon  an  area  leased  by  the  State  as  a  game  refuge  for  a  period 
of  25  years. 

Rules  and  Regulations  of  the  Wildlife  Resources  Commission 

Concerning  the  Holding  of  Wildlife  in  Captivity; 

Prosecutions  for  Violation  of  G.  S.  113-104 

5  April  1954 

(1)  The  Wildlife  Resources  Commission  has  authority  to  promulgate  rules 
and  regulations  providing  minimum  standards  for  facilities  used  in 
keeping  wildlife  in  captivity. 

(2)  A  permit  to  possess  wild  animals  for  the  purpose  of  exhibition  issued 
under    G.    S.    113-91    (a)    may   be   revoked   for   violation   of   rules   and 
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regulations  relative  to  facilities  for  keeping  wildlife  in  captivity  and 
violation  of  such  rules  and  regulations  would  justify  refusal  to  issue 
such  a  permit. 

(3)  A  person  who  possesses  wildlife  in  captivity  without  a  permit  after 
a  permit  has  been  refused  him  would  be  guilty  of  violating  G.  S. 
113-104. 

(4)  In  a  prosecution  for  unlawful  possession  of  wildlife  in  violation  of 
G.  S.  113-104  the  State  should  allege  and  prove  that  the  possession  is 
not  permitted  by  Article  7  of  Chapter  113  of  the  General  Statutes. 
It  may  be  that  it  would  not  be  necessary  to  allege  and  prove  that  the 
possession  was  in  a  closed  season  and  without  a  permit  but  it  would 
seem  to  be  the  safest  practice  for  the  State  to  allege  these  matters  and 
prove  them. 

(5)  Where  defendant  is  charged  with  unlawful  possession  of  a  bear  in 
violation  of  G.  S.  113-104  and  is,  on  his  motion,  discharged  on  the 
ground  that  the  statute  does  not  prohibit  the  act  charged,  the  dis- 
missal amounts  to  a  judgment  for  the  defendant  upon  a  demurrer 
and  the  State  may  appeal  pursuant  to  the  provisions  of  G.  S.  115-179. 

Game  Fish;  Circumstances  Constituting  a  Sale  of  Game  Fish 

3  June  1954 

A  system  whereby  the  owner  of  a  private  pond  makes  a  charge  for  fish- 
ing in  that  pond  and  that  charge  is  graduated  according  to  the  number 
of  game  fish  caught  amounts  to  a  sale  of  game  fish. 


DIGEST  OF 

OPINIONS  TO  DEPARTMENT  OF  ARCHIVES 

AND  HISTORY 

Income  Tax;  Deductions;  Gifts  to  State  Literary  and 
Historical  Association 

29  June  1953 

Contributions  to  the  State  Literary  and  Historical  Association  of  North 
Carolina  are  deductible  for  State  income  tax  purposes. 

Historical  Sites  Commission;  Travel  Expenses 

3  September  1953 

The  law  creating  the  Historical  Sites  Commission  provides  that  they 
shall  serve  without  compensation  and  no  provision  is  made  by  law  for  the 
payment  of  their  actual  expenses  while  attending  meetings  of  the  Com- 
mission. 
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DIGEST  OF 

OPINIONS  TO  BURIAL  ASSOCIATION 

COMMISSION 

Mutual  Burial  Associations;  Double  Benefits;  Health  Requirements; 

Applicant's  Birth  Date;  Personal  Liability  of  Funeral  Director 

in  Cases  of  Insolvency  of  Association 

21  July  1953 

Members  availing  themselves  of  the  double  benefit  provisions  of  the  Burial 
Association  Act  must  meet  the  health  requirements  set  forth  in  the  Act  for 
original  membership.  Persons  electing  to  double  their  benefit  must  furnish 
their  correct  birth  date.  The  amendment  of  1953  to  the  Burial  Association 
Law  did  not  intend  to  make  funeral  directors  personally  liable  for  the  face 
amount  of  policies  in  case  of  insolvency  of  the  association. 

Mutual  Burial  Associations;  Amendment  to  G.  S.  58-226, 
Providing  Double  Assessments;  Charter 

15  November  1953 

All  Mutual  Burial  Association  charters,  which  contain  limitations  of 
liability  not  exceeding  $100.00,  should  be  amended  since  an  amendment 
to  the  statute  containing  the  by-laws  now  provides  that  upon  the  payment 
of  double  assessments  double  benefits  may  be  paid. 

Mutual  Burial  Associations;  Mutual  Burial  Association  Commissioner; 

Reduction  in  Assessments  when  Surplus  Fund  Complies 

WITH  Formula 

1  March  1954 

Assessments  against  members  of  mutual  burial  associations  can  be  re- 
duced by  the  association  when  the  surplus  equals  the  amount  of  $3.00  per 
capita.  This  statute  has  not  been  changed,  and  the  fact  that  the  benefits 
have  been  doubled  by  an  amendment  to  the  Act  does  not  authorize  the 
burial  associations'  commissioner  to  increase  the  formula  to  $3.00  per 
$100.00  of  liability. 
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DIGEST  OF 

OPINIONS  TO  BOARD  OF  EMBALMERS  AND 

FUNERAL  DIRECTORS 

State  Board  of  Embalmers  and  Funeral  Directors;  Practicing 
Without  License;  Rules  and  Regulations; 

Revocation  of  Licenses 

23  July  1953 

The  State  Board  of  Embalmers  and  Funeral  Directors  can  indict  a  person 
who  practices  or  holds  himself  out  as  practicing  the  art  of  embalming 
without  being  licensed.  The  regulations  of  the  Board  as  to  the  conduct 
of  funerals  pertain  to  sanitation  only.  The  Board  has  no  authority  t« 
revoke  licenses,  since  the  statute  does  not  grant  that  right. 


DIGEST  OF 
OPINIONS  TO   LIBRARY   COMMISSION 

Public  Libraries;  Municipalities;  Appropriations  for  Support 
OF  Library;  Budget 

16  June  1953 

Under  the  provisions  of  G.  S.  160-65  as  rewritten  by  Chapter  721, 
Session  Laws  of  1953  (now  G.  S.  160-66),  it  is  thought  that  library  funds 
are  subject  to  budgetary  control  and  that  a  surplus  carried  over  at  the  end 
of  the  fiscal  year  will  be  taken  into  consideration  in  making  the  budget 
for  the  new  fiscal  year.    G.   S.   153-124. 

Libraries;  Bookmobile  Accidents;  Taxation 

25  August  1953 

While  there  are  no  cases  on  the  subject  it  is  not  thought  that  libraries 
would  be  liable  for  damages  induced  to  persons  or  property  by  means  of 
bookmobile  accidents. 


32]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  89 

DIGEST  OF 

OPINIONS  TO  LICENSING  BOARD  OF 

CONTRACTORS 

General  Contractors;  Intermediate  License;  Value  of  Project; 
Inclusion  of  Materials  Furnished  by  Owner 

20  April  1953 

For  the  purpose  of  construing-  the  $300,000.00  limitation  on  projects 
entered  into  by  contractors  with  Intermediate  License,  set  by  G.  S.  87-10, 
the  costs  of  the  materials  furnished  by  the  owner  must  be  included. 

Contractors'  License;  Landscaping. 

24  May  1953 

Persons  or  firms  engaged  in  landscaping  work  are  not  required  to  secure 
a  license  under  Chapter  87  of  the  General  Statutes. 


DIGEST  OF 
OPINIONS   TO   RECREATION   COMMISSION 

Municipalities;  Use  of  Surplus  Funds  and  Special  Tax  Levy 
FOR  Recreational  Purposes 

1   September  1953 

A  municipality  that  has  voted  a  special  ten  cents  tax  levy  for  recreational 
purposes  may  use  non-tax  revenues  to  supplement  the  tax  levy,  but  it  is 
thoug-ht  that  no  part  of  the  General  Fund  tax  revenues  may  be  used  for 
such  purpose.  G.  S.  160-163(2).  G.  S.  18-81.1.  PURSER  v.  LEDBETTER, 
227  N.  C.  1. 
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DIGEST  OF 

OPINIONS  TO  STATE   BOARD  OF  CERTIFIED 

PUBLIC  ACCOUNTANT  EXAMINERS 

Certified  Public  Accountants ;   Examination  of  Papers;   Public  Records 

12  August  1952 

While  G.  S.  93-12(3)  gives  to  the  Board  of  Certified  Public  Accountant 
Examiners  the  power  to  formulate  rules  for  the  government  of  the  Board 
and  for  the  examination  of  applicants,  it  would  seem  that  a  rule  providing 
that  the  examination  papers  of  applicants  will  not  be  accessible  for  in- 
spection at  any  time  and  after  twelve  months  the  papers  will  be  destroyed 
is  unreasonable  and  therefore  invalid.  G.  S.  132-6  provides  that  every 
person  having  custody  of  public  records  shall  permit  them  to  be  inspected 
and  examined  at  reasonable  times.  G.  S.  121-6  provides  that  the  various 
State  agencies  and  local  units  of  government  may  turn  over  to  the  State 
Department  of  Archives  and  History  any  public  records  no  longer  in 
current  use.  This  section  also  provides  for  the  destruction  of  such  old 
records  under  the  circumstances  pointed  out  in  the  statute. 


DIGEST  OF 

OPINIONS  TO   DEPARTMENT  OF  MOTOR 

VEHICLES 

Motor  Vehicles;  Drivers'  Licenses;  Period  of  Revocation  and  Second 
Offense  of  Drunken  Driving  Occurring  Prior  to  April  14,  1951 

17  July  1952 

An  operator  whose  conviction  of  a  second  offense  of  drunken  driving 
occurred  prior  to  April  14,  1951  is  governed  by  the  statute  prior  to  the 
1951  amendment,  and  his  license  is  suspended  indefinitely,  with  the  limita- 
tion that  he  may  apply  for  a  reissuance  at  the  end  of  three  years  from  the 
date  of  revocation. 

Motor  Vehicles;  Equipment;  Red  Light  or  Siren  used  by  Civilian 
Defense  Co-chairman 

18  July  1952 

A  local  co-chairman  of  Civilian  Defense  is  not  authorized  to  use  a 
red  light  or  siren  on  his  privately-owned  vehicle. 
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Motor  Vehicles;  Meaning  of  Conviction;  Forfeiture  of  Bond 

29  July  1952 

G.  S.  20-24  (c)  provides  that  for  the  purpose  of  that  article  a  forfeiture 
of  bail  or  collateral  deposited  to  secure  a  defendant's  appearance  in  court, 
which  forfeiture  has  not  been  vacated,  is  deemed  to  be  the  equivalent  of  a 
conviction.  Therefore,  the  Department  may  suspend  the  driver's  license 
of  a  person  upon  receipt  from  the  Clerk  of  the  Superior  Court  of  notice 
that  such  person  was  charged  with  operating  a  motor  vehicle  at  a  speed 
in  excess  of  75  m.  p.  h.,  and  forfeited  the  bond  which  he  put  up  to  secure 
his  appearance. 

Motor  Vehicles;  Financial  Responsibility  Act;  Return  of 
License  Plates  for  Purpose  of  Sale 

12  August  1952 

One  whose  registration  plates  have  been  suspended  pursuant  to  the 
Financial  Responsibility  Act  may  not  have  those  plates  returned  to  him 
for  the  purpose  of  selling  the  automobile  prior  to  complying  with  the 
Financial   Responsibility  Act. 

Motor  Vehicles;  Driver's  License;  Forfeiture  of  Bail 
With  Subsequent  Bail  Posted 

12  August  1952 

Forfeiture  of  bail  on  a  charge  of  drunken  driving  is  the  equivalent  of 
conviction,  and  the  operator's  license  must  be  revoked  despite  the  posting 
of  a  new  bond  for  a  later  appearance. 

Motor  Vehicles;  Driver's  License;  Revocation  for  Reckless  Driving; 
Conviction  by  Justice  of  the  Peace 

14  August  1952 

A  Justice  of  the  Peace  has  no  final  jurisdiction  over  the  crime  of  reckless 
driving  and  a  conviction  by  him  is  a  nullity. 

Motor  Vehicles;  Financial  Responsibility  Act; 
Judgment  for  Damages  to  Property 

15  August  1952 

A  judgment  based  on  an  action  for  damages  to  a  filling  station  pump 
due  to  collision  with  an  automobile  is  a  judgment  within  the  meaning 
of  the  Financial  Responsibility  Act.  Failure  to  satisfy  the  judgment  within 
sixty  days  requires  suspension  of  the  operator's  license. 
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Motor  Vehicles;  For  Hire;  Ride  Sharing  Arrangement 

18  August  1952 

A  station  wagon  is  not  an  automobile  within  the  meaning  of  G.  S.  20-38 
providing  exemptions  from  the  requirement  that  certain  vehicles  obtain 
a  "for  hire"  license. 

Motor  Vehicles;  Chauffeur's  License;  Carrying  Mail 

19  August  1952 

(1)  An  employee  of  the  United  States  does  not  have  to  obtain  a  chauf- 
feur's license  from  the  state  in  order  to  perform  the  duties  of  his  employ- 
ment. 

(2)  A  person  employed  otherwise  than  by  the  United  States  for  the 
principal  purpose  of  operating  a  passenger  motor  vehicle  other  than  a 
school  bus,  must  obtain  a  chauffeur's  license,  but  a  person  operating  such 
vehicle  as  an  independent  contractor  is  not  required  to  have  such  license. 

('3)  A  person  who  drives  any  motor  vehicle  while  in  use  as  a  public  or 
common  carrier  of  persons  or  property  must  obtain  a  chauffeur's  license 
whether  or  not  the  employment  relation  exists,  but  one  who  drives  a 
vehicle  as  a  private  or  contract  carrier  is  not  required  to  obtain  a 
chauffeur's  license. 


Motor  Vehicles;  Driver's  License;  Driving  Under  the  Influence  of 
Intoxicating  Liquor;  Period  of  Revocation 

19  August  1952 

The  provision  for  revocation  of  a  driver's  license  for  three  years  upon 
the  second  conviction  for  driving  under  the  influence  of  intoxicating  liquor 
does  not  apply  where  both  convictions  were  had  in  the  same  court  on  the 
same  day,  both  offenses  having  been  committed  prior  to  the  first  trial. 

Motor  Vehicles;   Driver's  License;   Sentence  Suspended  on  Condition 
License  Surrendered  for  Eighteen  Months 

22  August  1952 

An  operator  was  sentenced  to  sixty  days  suspended  on  payment  of  fine, 
non-operation  of  a  motor  vehicle  for  eighteen  months,  and  surrender  of 
driver's  license  to  the  Clerk  of  Court  for  that  time.  The  Department  of 
Motor  Vehicles  has  requested  the  license  in  order  to  suspend  same  for  one 
year.  At  the  end  of  the  year,  the  operator  is  entitled  to  a  new  license  on 
satisfying  the  requirements  of  the  Financial  Responsibility  Act  and  pro- 
viding he  is  otherwise  eligible.    While  he  is  entitled  to  his  license  at  that 
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time,  he  may  be  g'uilty  of  breaching-  the  condition  of  the  judgment. 
Motor  Vehicles;  Driver's  License;  Procurement  by  Fraud; 
Habitual  Violator 

22  August  1952 

Obtaining  a  license  fraudulently  does  not  admit  of  suspending  a  properly 
obtained  license.  However,  three  convictions  of  excessive  speeding  plus  a 
conviction  for  obtaining  licenses  fraudulently  warrants  a  suspension  as  an 
habitual  violator  of  the  traffic  laws. 

Motor  Vehicles;  Driver's  License;  Period  of  Revocation  For  Two 
Offenses  of  Reckless  Driving 

22  August  1952 

The  period  of  revocation  for  two  convictions  of  reckless  driving  com- 
mitted within  a  period  of  twelve  months  is  one  year. 

Motor  Vehicles;   Driver's  License;   Suspension  For 
Fraudulent  Use  of  License 

27  August  1952 

Permitting  another  to  use  an  operator's  license  warrants  suspension  of 
the  license  for  a  period  not  exceeding  one  year  in  the  discretion  of  the 
Department  of  Motor  Vehicles. 

Motor  Vehicles;  Driver's  License;  Revocation;  Accident  Involving 
Personal  Injury 

27  August  1952 

A  conviction  of  careless  and  reckless  driving  resulting  in  an  automobile 
accident  inflicting  personal  injuries  authorizes  the  Department  to  suspend 
the  operator's  license  for  one  year. 

Motor  Vehicles;  Driver's  License;  Registration  of  Vehicle; 
Farm  Tractor 

16  September  1952 

Although  a  farm  tractor  is  not  a  motor  vehicle  within  the  meaning  of 
the  Uniform  Driver's  License  Law  so  that  it  may  be  operated  on  the  high- 
ways by  one  without  a  driver's  license,  a  farm  tractor  may  be  a  motor 
vehicle  within  the  meaning  of  the  statute  requiring  the  registration  and 
license  of  the  vehicle.  The  tractor  must  be  licensed  as  a  motor  vehicle 
when  its  primary  use  is  to  enable  the  operator  to  ride  on  the  highway  for 
general  purposes  such  as  attending  church  services  and  ball  games. 
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Motor  Vehicles;   Driver's  License;   Effect  of  Lifting  Suspension  on 
Subsequent  Suspension 

19  September  1952 

When  the  Department  voids  a  suspension  for  conviction  vi^ithin  one  year 
of  two  charges  of  speeding  in  excess  of  55  m.  p.  h.  and  the  operator  is 
again  convicted  of  the  same  oflFense  within  one  year  after  the  second 
conviction,  the  Department  may  then  suspend  the  operator's  license. 


Motor  Vehicles;  Driver's  License;  Revocation  for  Permitting 
Another  to  Drive  While  Intoxicated 


21  October  1952 

A  conviction  of  allowing  a  drunk  to  drive  is  a  violation  of  G.  S.  20-34 
and  is  not  grounds  for  suspension  or  revocation  of  the  license. 


Motor  Vehicles;  Driver's  License;  Revocation  for  Aiding  and 
Abetting  Drunken  Driving 


29  October  1952 

One  who  is  convicted  of  drunken  driving  through  the  use  of  evidence 
showing  aiding  and  abetting  is  subject  to  revocation  of  his  driver's  license 
under  G.  S.  20-17. 


Motor  Vehicles;  Highway  Patrol;  Jurisdiction  of  Patrol 
Over  Highway  210 


6  November  1952 

The  State  Highway  Patrol  probably  has  jurisdiction  over  Highway  210 
which  is  bordered  by  Fort  Bragg  Military  Reservation. 


Motor  Vehicles;  Unsatisfied  Judgment;  Judgment  Against  Minor 
Without  Guardian 


6  November  1952 

Failure  to  appoint  a  guardian  to  defend  a  suit  against  a  minor,  followed 
by  judgment  by  default,  probably  renders  the  judgment  void  and  the 
Department  should  not  suspend  the  rights  of  the  defendant  for  failure  to 
satisfy  the  judgment. 
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Motor  Vehicles;  Driver's  License;   Revocation  for  Reckless  Driving; 
Consolidation  for  Judgment 

12  November  1952 

Operator  was  convicted  on  the  same  day  of  two  offenses  of  reckless 
driving  occurring  on  different  days  within  a  period  of  twelve  months. 
That  the  court  consolidated  the  cases  for  the  purpose  of  imposing  punish- 
ment does  not  keep  the  Department  from  revoking  driving  privileges  as 
provided  in  General  Statutes  20-17. 

Motor  Vehicles;   Drivers'  Licenses;   Conviction  of  Drunken  Driving 

IN  Canada 

18  November  1952 

Conviction  of  drunken  driving  in  Canada  does  not  permit  revocation  of 
the  operator's  license. 

Motor  Vehicles;   Driver's  License;   Operation  After  Department 
Lifts  Suspension  but  Prior  to  Reissuance  of  License 

26  November  1952 

When  the  Department  has  notified  an  operator  that  his  suspension  has 
been  lifted,  but  the  operator  has  not  yet  complied  with  the  requirements 
for  obtaining  reissuance  of  the  license,  he  is  guilty  of  driving  without 
an  operator's  license  and  the  Department  has  no  authority  to  increase  the 
period  of  suspension  as  provided  by  G.  S.  20-28. 

Motor  Vehicles;  Rules  of  the  Road;  School  Busses;  Passing  Bus 
When  Stop  Signal  Displayed  for  Purpose  of  Turning 

5  December  1952 

A  motorist  passing  a  school  bus  which  has  stopped  on  the  highway  and 
displayed  its  stop  signal  preparatory  to  making  a  turn  but  not  to  receiving 
or  discharging  passengers  is  not  guilty  of  violating  General  Statutes 
20-217. 

Motor  Vehicles;  Drivers'  Licenses;  Effect  of  Conviction  in  Superior 
Court  When  No  Bill  of  Indictment  Returned 

10  December  1952 

The  conviction  of  a  misdemeanant  tried  originally  in  Superior  Court, 
pursuant  to  a  request  for  a  jury  trial  in  Recorder's  Court,  is  a  nullity 
unless  he  was  tried  on  a  bill  of  indictment. 
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Motor  Vehicles;  Unsatisfied  Judgment;   Effect  of  Expiration  of 

Time  for  Appeal 

17  December  1952 

A  judgment  becomes  final  within  the  meaning  of  the  Financial  Responsi- 
bility Act  when  the  time  for  appeal  expires  and  the  appeal  has  not  been 
perfected. 


Motor  Vehicles;  Franchise  Bus  Carriers;  Tax  on  Gross  Revenue; 
Deductions  for  Rentals  Paid 

31  December  1952 

When  a  common  carrier  of  passengers  for  hire  leases  a  vehicle  from 
another  common  carrier  of  passengers  for  hire,  the  rental  paid  may  not 
be  deducted  by  the  lessee  from  its  gross  revenue  in  computing  the  6% 
license  tax  imposed  upon  common  carriers  of  passengers  for  hire. 

Motor  Vehicles;  Drivers'  Licenses;  Effect  of  Conviction  for 
Aiding  and  Abetting  Commission  of  a  Felony 

12  January  1953 

Aiding  and  abetting  manslaughter  or  hit  and  run  resulting  in  personal 
injury  warrants  revocation  of  the  license. 

Motor  Vehicles;  Driver's  License;  Out  of  State  Bond  Forfeiture; 
Driving  While  License  Revoked;  Conviction  of  Other  Offense 

12  January  1953 

A  bond  forfeiture  in  Georgia  is  the  equivalent  of  a  conviction  for  pur- 
poses of  suspending  a  driver's  license.  When  an  operator  is  convicted  of 
failure  to  stop  at  a  stop  sign  and  the  departmental  records  show  that  this 
offense  was  committed  at  a  time  when  his  license  was  suspended,  the  De- 
partment must  add  to  the  period  of  suspension  a  further  period  of  sus- 
pension of  double  the  time  for  which  the  oi-iginal  suspension  was  in  force. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Responsibility  Act  of  1953; 
Release  of  Information 

i 
15  January  1953 

Collision  reports  made  pursuant  to  20-166.1  are  not  public  records  and 
the  information  contained  therein  is  confidential  except  for  the  reports 
made  by  State,  city  or  county  police  or  coroners. 
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Motor  Vehicles;  Unsatisfied  Judgment;  Foreign  Judgment; 
Necessity  for  Docketing  in  North  Carolina 

16  January  1953 

In  order  for  the  license  plates  and  registration  of  a  North  Carolina 
operator  to  be  suspended  under  the  Financial  Responsibility  Act,  it  is  not 
necessary  that  the  judgment  be  docketed  in  this  State. 

Motor  Vehicles;  Driver's  License;  Driving  Under  the  Influence  of 
Intoxicants;  Physical  Incapacity 

16  January  1953 

A  person  charged  with  driving  a  motor  vehicle  while  under  the  in- 
fluence of  intoxicating  liquor  or  narcotic  drug,  but  who  is  unable  to  stand 
trial  because  of  a  heart  condition,  may  have  his  license  suspended  by  the 
Department  of  Motor  Vehicles  under  the  authority  of  G.  S.  20-16  (a)  (1). 
If  at  the  time  such  suspension  terininates  the  Department  is  of  the  opinion 
that  such  person  is  still  suffering  from  such  physical  disability  as  will  pre- 
vent him  from  exercising  reasonable  control  over  a  motor  vehicle  while 
operating  it  upon  the  highways  the  Department  should  not  reissue  the 
driver's  license. 

Motor  Vehicles;  Penalties;  Administration;  Allowability  of 
Overloading  Penalty  in  Chapter  XI;  Arrangement 

28  January  1953 

An  overloading  penalty  is  not  allowable  in  Chapter  XI  Arrangement. 

Motor  Vehicles;  Title  and  Registration;  Exemptions; 
Federal  Reserve  Banks 

3  March  1953 

The  branch  of  the  Federal  Reserve  Bank  in  Charlotte  is  not  liable  for 
the  license  and  registration  fee  on  motor  vehicles  owned  by  it  and  used  by 
it  in  the  conduct  of  its  business. 

Motor  Vehicles;  Driver's  License;  Conviction  for  Allowing 
Another  to  Use  License 

10  March  1958 

One  who  has  been  convicted  of  lending  his  license  to  another  person  has 
violated  G.  S.  20-30  (b)  and  the  Department  may  suspend  his  license  under 
G.  S.  20-16   (a)    (6). 
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Drivers'  Licenses;  Discretion  in  Revocation  for  Drunken  Driving 

1  April  1953 

The  Department  has  no  discretion  to  return  a  license  revoked  for  drunken 
driving. 

Motor  Vehicles;  Registration  and  License  Plates; 
Unofficial  Novelty  Plates 

20  April  1953 

The  use  upon  a  motor  vehicle  registered  in  North  Carolina  of  a  plate 
colored  and  designed  to  resemble  the  official  license  plate  is  unlaw^ful, 
notwithstanding  the  fact  that  in  lieu  of  numbers  such  plate  bears  letters 
which  taken  together  spell  the  name  of  a  person. 

Motor  Vehicles;  Registration;  Vehicle  Registered  in  Another  State; 

Change  of  Residence 

20  April  1953 

When  the  wife  of  a  member  of  the  Armed  Services,  with  his  consent, 
establishes  her  residence  in  North  Carolina  and  brings  to  this  State  for 
regular  use  herein  a  motor  vehicle  registered  by  him  in  another  state  where 
he  formerly  resided,  such  vehicle  must  be  registered  in  North  Carolina 
and  North  Carolina  license  plates  obtained  therefor. 

A  resident  of  North  Carolina  must  have  a  North  Carolina  driver's 
license  before  operating  a  vehicle  in  this  State  regardless  of  where  the 
vehicle  is  registered. 

Financial  Responsibility  Act;  Revocation  for  Failure  to  Satisfy 

Judgment  Based  on  Contract  to  Pay  Damages  For  an 

Automobile  Accident 

21  April  1953 

A  judgment  based  on  a  contract  to  pay  damages  for  injury  resulting 
from  a  motor  vehicle  accident  is  a  judgment  within  the  meaning  of  the 
Financial  Responsibility  Act. 

Motor  Vehicles;  Dealers'  Plates;  Use  on  Car  Carrier 

27  May  1953 

A  dealer  may  use  dealers'  plates  on  a  car  carrier  transporting  its  own 
cars  in  furtherance  of  its  general  business  as  a  motor  vehicle  sales  organi- 
zation. 
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Motor  Vehicles;  Courts;  Jurisdiction  Over  Speeding  Cases 

3  June  1953 

A  municipal  recorder's  court  created  under  G.  S.  7-185  has  exclusive 
original  jurisdiction  of  all  cases  of  speeding  where  the  oflfense  was  com- 
mitted within  five  miles  of  the  corporate  limits  of  the  municipality.  A 
county  recorder's  court  created  under  G.  S.  7-218  has  exclusive  original 
jurisdiction  of  all  such  cases  where  the  offense  was  committed  more  than 
five  miles  from  the  corporate  limits  of  a  municipality  wherein  there  is 
such  a  municipal  recorder's  court  unless  there  is  also  in  the  county  a 
special  court  created  by  special  act  of  the  General  Assembly  prior  to  1916 
and  having  jurisdiction  over  such  offenses.  Where  there  is  such  special 
court,  it  and  the  county  recorder's  court  have  concurrent  original  juris- 
diction over  cases  of  speeding  where  the  offense  was  committed  more  than 
five  miles  from  the  corporate  limits  of  a  municipality  in  which  there  is 
a  municipal  recorder's  court. 

Motor  Vehicles;  Drivers'  Licenses;  Service  of  Notice;  Service  by  City 
Policeman;    Pick   Up  Immediately  on   Conviction 

,    ^  6  July  1953 

A  city  policeman  may  serve  a  revocation  or  suspension  notice  issued  by 
the  Department  of  Motor  Vehicles  and  may  pick  up  the  license  revoked 
or  suspended  thereby.  A  highway  patrolman  may  pick  up  any  license  in 
court  when  the  defendant  has  been  found  guilty  of  an  offense  warranting 
suspension,  but  he  may  not  pick  up  such  license  in  court  when  the  defend- 
ant has  been  found  guilty  of  having  committed  an  offense  for  which  re- 
vocation is  mandatory,  unless  he  receives  notice  of  the  conviction  from  the 
Clerk  of  Court.  In  either  situation,  the  patrolman  must  be  authorized  by 
the  Commissioner  to  suspend  or  revoke,  and  he  must  pronounce  suspension 
or  revocation  upon  demanding  the  license. 


Driver's  License;  Powder  of  Courts;   Court  Revocation  for  12  months 
FOR  Second  Conviction  of  Drunken  Driving 

18  August  1953 

When  an  operator  is  convicted  a  second  time  of  the  offense  of  driving 
under  the  influence  of  an  intoxicating  liquor  or  narcotic  drug,  and  the 
court,  in  imposing  sentence,  either  recommends  that  his  license  be  revoked 
for  a  period  of  twelve  months  or  actually  orders  his  license  revoked  for  a 
period  of  twelve  months,  the  Department  of  Motor  Vehicles  is  required  to 
revoke  his  license  for  the  three  year  period  set  forth  in  G.  S.  20-19.  Only 
the  Department  of  Motor  Vehicles  has  authority  to  suspend  or  revoke  an 
operator's  license.  A  sentence  of  a  court  limiting  the  period  of  revocation 
or  directing  a  period  of  revocation  is  ineffectual  and  does  not  bar  the 
Department's  acting  under  the  statute. 


100  biennial  report  of  the  attorney  general  [vol. 

Motor  Vehicles;   Drivers'  Licenses;    Drunken  Driving;   Second  Con- 
viction; Out-of-state  Conviction;  Necessity  for  Charging 
Second  Offense 

18  August  1953 

When  an  operator  is  convicted  a  second  time  of  drunken  driving,  his 
license  should  be  revoked  for  three  years  notwithstanding  the  fact  that 
the  first  conviction  occurred  in  South  Carolina.  It  is  not  necessary  for 
the  w^arrant  to  charge  him  w^ith  a  second  offense.  , 

Motor  Vehicles;  Reports  of  Violations 

25  August  1953 

If  a  local  traffic  safety  council  or  the  Motor  Vehicle  Department  receives 
a  report  that  a  motor  vehicle  has  been  operated  in  violation  of  the  motor 
vehicle  laws,  and  writes  a  letter  to  the  registered  owner  so  advising  him, 
and  requesting  that  he  cooperate  to  make  the  highways  safer,  the  only 
basis  for  suit  against  the  council  would  be  libel.  If  the  statement  is  true 
there  would  be  no  liability.  If  it  is  not  true  there  is  no  liability  in  the 
absence  of  publication  of  the  charge,  the  mere  dictation  to  a  secretary  not 
being  publication  of  the  letter. 

If  the  automobile  was  being  driven  by  some  person  other  than  the  regis- 
tered owner  the  writing  of  the  letter  to  the  owner  of  the  vehicle  would  be 
publication. 

Motor  Vehicles;  Financial  Responsibility  Act; 

Time  of  Refund  of  Deposit 

i 

I 
12  October  1953     I 

Money  security  posted  pursuant  to  the  provisions  of  the  new  Financial 
Responsibility  Act  should  be  returned  at  the  end  of  one  year  from  the  date 
of  the  accident,  except  when  security  has  been  exacted  because  of  default  in 
payment  on  a  written  agreement  releasing  a  party  from  liability,  in  which 
case  security  should  be  returned  within  one  year  from  the  date  of  its'! 
posting,  subject  to  there  being  no  action  pending  and  no  judgment  rendered 
in  such  action. 

Motor  Vehicles;  Unsatisfied  Judgments;  Judgment  for  $50  and  Costs 

26  October  1953 

The  Department  is  not  authorized  to  suspend  under  the  Financial  Re- 
sponsibility Act  the  license  of  an  owner  or  operator  who  has  failed  to 
satisfy  a  judgment  for  $50  plus  costs  for  property  damages  arising  out 
of  the  operation  of  a  motor  vehicle,  since  the  costs  do  not  constitute  any 
part  of  the  relief  in  a  civil  action. 
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Motor  Vehicles;  Overload;  Mail  Trucks 

29  October  1953 

The  Federal  Statute  (18  USCA  1701)  forbidding  willful  interference 
with  the  transportation  of  the  mail  does  not  apply  to  a  reasonable  delay 
3f  a  truck  carrying  the  mail  incident  to  the  weighing  of  that  vehicle  to 
ietermine  whether  it  is  overloaded. 

Motor  Vehicles;  Financial  Responsibility 

29  October  1953 

The  Commissioner  of  Motor  Vehicles  may  not  refuse  to  reissue  or  re- 
♦  mstate  a  revoked  or  suspended  driver's  license  when  the  person  in  question 
lies  a  certificate  showing  that  he  has  the  appropriate  liability  insurance 
policy  as  described  in  G.  S.  20-279.19,  and  is  otherwise  qualified  to  have 
;uch  license  reissued  or  reinstated.  If  such  person  is  then  the  owner  of 
1  motor  vehicle  the  only  proof  of  financial  responsibility  which  may  be 
L'equired  of  him  is  a  certificate  showing  that  he  has  an  "owner's  policy." 

Motor  Vehicles;  Driver's  License;   Suspension  by  Patrolman 

29  October  1953 

The  Commissioner  of  Motor  Vehicles  is  empowered  to  delegate  to  high- 
ivay  patrolmen  the  authority  to  suspend  and  require  surrender  of  the 
iriver's  license  of  a  person  convicted  of  an  off"ense  justifying  such  action 
)y  the  Department,  and  may  authorize  the  patrolmen  to  so  act  on  behalf 
)f  the  Department  immediately  upon  the  patrolmen's  receiving  proper 
lotice  of  such  conviction.  Howevei',  the  conduct  of  the  patrolmen  in  and 
n  the  vicinity  of  the  courtroom  is  subject  to  the  control  of  the  judge  and 

J'-Jcie  Commissioner's  authorization  will  not  absolve  the  patrolmen  from  the 

,  iuty  to  comply  with  the  instructions  of  the  judge. 

Motor  Vehicles;  Driver's  License;  Retention  by  Patrolman 

30  October  1953 

A  member  of  the  highway  patrol  who  arrests  a  motorist  is  not  authorized 
J  ;o  take  the  motorist's  operator's  license  and  retain  it  while  the  arrested 
,.  notorist  proceeds  to  drive  his  car  to  a  magistrate's  office,  or  other  place, 
,,  pursuant  to  the  direction  of  the  patrolman. 
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Motor  Vehicles;   Financial  Responsibility  Act  of  1953;  Validity  of 

Release  by  Guardian 

2  November  1953 

A  release  from  damages  to  a  minor  is  probably  binding  on  the  minor 
only  when  the  guardian  has  obtained  the  approval  of  the  court.  Under 
the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of  1953  the 
Commissioner  should  require  such  approval  before  accepting  the  release 
for  pvirposes  of  not  suspending  the  license  of  the  other  party  to  the  accident. 

Motor  Vehicles;   Registration;   Sale  Under  Mechanic's  Lien 

2  November  1953 

(1)  The  Department  of  Motor  Vehicles  should  not  issue  title  to  a  motor 
vehicle  in  the  name  of  the  alleged  purchaser  at  a  sale  to  enforce  a  lien 
for  storage  or  for  repairs  until  it  receives  evidence  that  such  sale  has 
been  properly  held. 

(2)  Discussion  of  the  evidence  to  be  reouired  by  the  Department. 

(3)  A  lien  for  repairs  to  a  motor  vehicle,  such  repairs  being  reasonable 
and  being  ordered  by  the  beneficial  owner  of  the  vehicle,  takes  priority 
over  a  prior  recorded  conditional  sale  agreement  or  other  security  device. 

Motor  Vehicles;  Rules  of  the  Road;  Failure  to  Keep  Proper  Lookout 
AS  Criminal  Violation 

3  November  1953 

Under  certain  circumstances  failure  to  keep  a  proper  lookout  while 
operating  a  motor  vehicle  constitutes  reckless  driving,  and  if  death  proxi- 
mately results  the  operator  is  guilty  of  manslaughter. 

Motor  Vehicles;  Title;  Transfer 

4  November  1953 

When  the  registered  owner  of  a  motor  vehicle  delivers  it  to  a  used  car 
dealer  for  sale  on  his  account,  and  also  delivers  to  the  dealer  a  certificate 
of  title  endorsed  in  blank,  the  endorsement  is  not  complete  because  the 
name  of  the  assignee  is  not  inserted.  Such  endorsement  does  not  clothe  the 
dealer  with  indicia  of  ownership.  The  registered  owner  may  recover  the 
vehicle  from  a  mortgagee  holding  under  an  unauthorized  mortgage  executed 
by  the  dealer. 
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Motor  Vehicles;  License  Taxes;  Reciprocity;  Effect  of  Ton-Mile  Tax 

13  November  1953 

When  a  foreign  state  grants  license  tax  exemptions  to  registered  North 
Carolina  motor  vehicle  owners,  North  Cai'olina  must  grant  a  like  exemption 
and  cannot  require  a  thirty-day  permit  simply  because  the  foreign  state 
also  levies  a  ton-mile  tax. 

Motor  Vehicles;  Acquisition  of  Land;  Lease  from  Municipality 

25  November  1953 

A  municipality  may  not  lease  to  the  State  for  99  years  at  a  nominal 
rental  a  portion  of  a  municipal  airport  so  as  to  enable  the  State  to  erect 
thereon  a  building  for  use  by  the  Motor  Vehicle  Department. 

Motor  Vehicles;  1953  Financial  Responsibility  Act;  Applicability 
to  United  States  Employees 

10  December  1953 

Federal  employees  involved  in  accidents  while  operating  Federal  Govern- 
ment vehicles  on  government  business  are  not  exempted  from  the  pro- 
visions of  the  Motor  Vehicle  Safety  and  Responsibility  Act  of  1953.  How- 
ever, suspension  of  licenses  under  this  Act  would  not  prevent  such  em- 
ployees from  operating  government  vehicles  while  engaged  in  government 
business,  unless  the  Federal  Government  so  prohibits. 

Motor  Vehicles;  1953  Financial  Responsibility  Act;  Security  Deposits; 
Amount  of  Property  Damage 

10  December  1953 

Under  the  provisions  of  the  Motor  Vehicle  Safety  and  Financial  Responsi- 
bility Act  of  1953,  if  A  and  B,  not  exempt  from  the  Act,  are  involved  in 
an  accident  not  resulting  in  bodily  injury  or  death,  and  if  A  sustains 
damage  in  excess  of  $100.00  and  if  B  sustains  damage  not  in  excess  of 
$100.00,  the  Commissioner  must  apply  the  Act  and  suspend  the  license  of 
either  or  both  of  the  operators  if  either  or  both  fails  to  post  security. 

Motor  Vehicles,  Driver's  License;  Fee  for  Reissuance 

17  December  1953 

When  a  driver's  license  is  suspended  and  is  returned  to  the  holder 
thereof  at  the  end  of  the  suspension  period,  no  fee  for  such  return  is 
authorized  by  the  statute.    A  two  dollar    ($2.00)   fee  may  be  charged  when 
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a  license  has  been  revoked  and  is  reissued  at  the  end  of  the  revocation 
period.  The  two  dollar  ($2.00)  fee  may  also  be  charged  when  a  different 
kind  of  license  is  issued  or  when  a  restricted  license  is  replaced  by  an 
unrestricted  license.  The  fee  for  replacement  of  a  lost  or  destroyed  license 
is  fifty  cents  ($.50).  No  fee  may  be  charged  when  the  licensee  changes  his 
or  her  name  and  procures  a  substitute  license  in  the  proper  name. 

Motor  Vehicles;   Financial  Responsibility  Act;   Operators  of 
United  States  Mail  Trucks 

23  December  1953 

The  Financial  Responsibility  Act  of  1953  excepts  self-insurers  but  does 
not  except  the  uninsured  operator  of  a  self-insurer's  vehicle  from  the 
requirement  that  security  be  deposited  when  the  circumstances  of  an  acci- 
dent are  such  as  to  require  such  deposit. 

Motor  Vehicles;  Title  and  Registration;  Marking  of  Common 
Carriers  Applicable  to  Taxi  Cabs 

29  December  1953 

Taxi  cabs  are  not  required  to  print  the  name  and  home  address  of  the 
owner  on  the  side  thereof  under  the  provisions  of  G.  S.  20-101. 

Motor  Vehicles;  1953  Financial  Responsibility  Act;  Status  of 

Operators  for  Self-Insurers,  Highway  Patrolmen  and 

School  Bus  Drivers 

31  December  1953 

The  filing  of  a  certificate  of  self-insurance  by  an  employer  is  not  suffi- 
cient by  itself  to  exempt  his  employees  from  the  provisions  of  the  Motor 
Vehicle  Safety  and  Financial  Responsibility  Act  of  1953.  Highway  patrol- 
men and  school  bus  drivers  are  not  exempt  from  the  provisions  of  the  Act. 

Motor  Vehicles;  Drivers'  Licenses;  Appeal;  Suspension  Pending  Appeal 

6  January  1954 

The  Department  is  not  required  to  return  an  operator's  license  to  the 
operator  pending  an  appeal  from  the  action  of  the  Department. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 

Act  of  1953;  Applicability  to  State  Employees;  Operation  of 

State-owned  Vehicles  by  State  Employees  During  the 

Period  of  Suspension 

12  January  1954 

■'-itate  employees  operating  State-owned  vehicles  in  the  pursuit  of  State 
business  are  subject  to  the  provisions  of  the  1953  Motor  Vehicle  Safety  and 
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Financial  Responsibility  Act.  Any  such  employee  whose  license  is  sus- 
pended under  the  Act  is  not  entitled  to  continue  operating  such  vehicles, 
except  under  the  provisions  of  G.  S.  20-8  (b)  governing  the  temporary 
operation  of  road  machinery. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Self-Insurers 

13  January  1954 

A  person  may  become  a  self-insurer  under  the  Motor  Vehicle  Safety  and 
Financial  Responsibility  Act  of  1953  as  to  property  damage  without  being 
a  self-insurer  as  to  personal  injury  damages. 

License  Fees  of  Common  Carrier  of  Passengers  by  Motor  Vehicles; 

G.  S.  20-87    (a) 

25  January  1954 

This  letter  involved  the  application  of  the  6%  gross  receipts  tax  to  a 
v^ariety  of  situations  arising  in  the  operation  of  buses  by  a  common  carrier 
Df  passengers.   It  is  not  practicable  to  attempt  to  digest  it. 

Motor  Vehicles;  Title  and  Registration;  Common  Carriers;  Definition 
OF  Gross  Revenues;  Segregation  Charge 

26  January  1954 

A  segregation  charge  imposed  by  a  common  carrier  for  segregating  par- 
,;els  unloaded  from  a  railroad  freight  car  as  an  activity  prior  to  loading 
:;he  parcels  on  the  carrier's  trucks  for  transportation  and  delivery  to  their 
destination  is  a  part  of  the  gross  revenue  of  the  carrier  and  subject  to 
;he  6%  gross  revenue  tax. 

I     Motor  Vehicles;  Drivers'  Licenses;  Conviction,  What  Is;  Nolo 
Contendere;  Policy  Statement 

28  January  1954 

The  Motor  Vehicles  Department  is  authorized  to  continue  to  suspend 
>r  revoke  licenses,  as  the  case  may  be,  upon  receiving  a  record  of  an 
iperator's  having  entered  a  plea  of  nolo  contendere  to  any  of  the  charges 
'ailing  within  the  provisions  of  G.  S.  20-16.1,  20-17,  and  20-28.  The 
department  should  not  suspend  under  G.  S.  20-16  any  licenses  merely  be- 
cause the  operator  has  entered  a  plea  of  nolo  contendere  to  a  charge 
'ailing  within  the  provisions  of  that  section. 
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Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Policies  in  Nonadmitted  Insurance  Companies 

1  February  1954 

Under  the  particular  circumstances  as  outlined,  an  insurance  policy  in 
a  company  not  admitted  to  do  business  in  North  Carolina  may  be  filed  as 
proof  of  financial  responsibility  and  as  satisfying  the  security  exemption 
section  under  the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act 
of  1953. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Applicability  to  Accidents  on  Private  Property 

8  February  1954 

The  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of  1953 
does  not  apply  to  accidents  occurring  on  private  property. 

Motor  Vehicles;  Diesel  Fuel  Tax;  Weight  Station  Employee; 
Pov\^ER  OF  Arrest 

17  February  1954 

A  truck  may  not  be  held  except  pursuant  to  proper  attachment  pro- 
ceedings, because  of  non-payment  of  the  tax  on  diesel  fuel  used  in  the 
truck.  Non-payment  of  such  tax  is  a  misdemeanor.  Employees  at  an 
official  "weighing  station  do  not  have  power  to  arrest  for  such  offenses. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Posting  by  Municipality 

24  February  1954 

A  deposit  consisting  of  a  bond  or  a  type  of  transferable  security  posted 
by  a  city  as  security  for  one  of  its  employees  may  be  accepted  by  the 
Commissioner  of  Motor  Vehicles  as  compliance  with  the  Motor  Vehicle 
Safety  and  Financial  Responsibility  Act  of  1953,  providing  such  deposit 
is  dedicated  to  the  payment  of  a  judgment  that  might  be  recovered  against 
the  employee  on  account  of  the  accident  in  question.  No  opinion  is  ex- 
pressed as  to  the  authority  of  the  city  to  make  such  an  expenditure. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Resolution  of  State  Highway  and  Public 

Works  Commission  _ 

26  February  1954 

The  resolution  of  the  State  Highway  and  Public  Works  Commission 
constitutes  substantial  compliance  with  the  Motor  Vehicle  Safety  and 
Financial  Responsibility  Act  of  1953  as  the  same  applies  to  employees 
and  accidents  provided  for  in  the  resolution. 
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Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 

Act  of  1953;  Notice  of  Cancellation  of  Proof;  Procedure  Upon 

Receipt  op  Notice  of  Immediate  Cancellation 

26  February  1954 

The  Department  may  treat  a  notice  of  immediate  cancellation  of  proof 
received  from  an  insurer  as  the  twenty-day  notice  required  by  the  Motor 
Vehicle  Safety  and  Financial  Responsibility  Act  of  1953.  The  Department 
should  notify  both  the  insurer  and  the  insured  of  such  intended  treatment. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 

Act  of  1953;  Necessity  for  Releases  by  All  Parties;  Necessity 

of  Court  Approval  of  Guardian's  Release 

26  February  1954 

Under  the  particular  fact  circumstances  a  release  to  be  valid  for  pur- 
poses of  the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of 
1953  must  be  executed  by  all  parties  involved  in  the  accident.  A  release 
by  the  guardian  of  a  minor  must  be  approved  by  the  court. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Hearing 

4  March  1954 

An  operator  aggrieved  by  an  order  of  the  Commissioner  of  Motor 
Vehicles  under  the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act 
of  1953  is  entitled  to  a  hearing  by  the  Depai'tment,  which  hearing  must 
be  given  within  a  reasonable  time  and  at  a  reasonable  place.  No  particular 
form  is  required. 

Motor  Vehicles;  Gross  Revenue  Tax;  Deduction  for  Government 
Freight  Hauled  Under  Lease  Agreement 

11  March  1954 

In  computing  the  tax  base  for  the  gross  revenue  tax  under  G.  S.  20-89 
of  the  motor  vehicle  laws,  the  common  carrier  cannot  deduct  the  revenue 
derived  from  shipment  of  government  freight  and  also  deduct  payments 
made  under  lease  agreement  for  the  hauling  of  that  same  freight. 

Motor  Vehicles;  Driver's  License;  Speeding 

21  April  1954 

The  provision  in  G.  S.  20-16.1  for  mandatory  suspension  of  a  driver's 
license  for  speeding  does  not  apply  unless  the  vehicle  was  being  driven 
in  excess  of  the  forty-five  mile  limit  or  the  fifty-five  mile  limit. 
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Motor  Vehicles;  Rules  of  the  Road;  Hit  and  Run  Statute;  Dogs 

21  April  1954 

The  hit  and  run  provisions  of  G.  S.  20-166  (b)  apply  to  a  hit  and  run  of 
a  dog  which  has  been  listed  for  taxes. 

Motor  Vehicles;  The  Safety  and  Financial  Responsibility 
Act  of  1953;  Release  of  Joint  Tortfeasor 

23  April  1954 

When  a  passenger  releases  the  operator  of  the  car  in  which  he  was  riding 
from  liability  on  account  of  an  accident,  such  release  does  not  automatically 
discharge  the  operator  of  the  other  car  involved  in  the  accident  for  the 
purpose  of  satisfying  the  security  provisions  of  the  Safety  and  Financial 
Responsibility  Act  of  1953. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 

Act  of  1953;  Security  Requirement;  Injury  to 

Unemancipated  Minor  Child 

23  April  1954 

The  Commissioner  of  Motor  Vehicles  has  the  authority  to  recogTiize 
the  principle  of  law  that  an  unemancipated  minor  child  living  in  the 
parents'  household  cannot  sue  the  parent  in  tort.  The  Commissioner  can 
therefore  determine  that  no  judgment  could  be  obtained  against  the  parent 
by  the  child  and  that  the  parent  would  not  be  required  to  post  security 
under  the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of  1953 
to  cover  injuries  by  the  parent  to  the  child. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Coverage  of  Operator's  Policy 

29  April  1954 

An  operator's  policy  submitted  by  a  non-owner  is  sufficient  proof  of 
financial  responsibility  under  the  Motor  Vehicle  Safety  and  Financial 
Responsibility  Act  of  1953  and  does  not  cover  accidents  caused  by  such 
person  after  he  has  owned  a  motor  vehicle  for  more  than  thirty  days. 
When  an  operator  filing  such  policy  acquires  a  motor  vehicle,  he  should 
then  file  an  owner's  policy  as  proof. 

Motor  Vehicles;  Rules  of  the  Road;  Accident  Reporting; 
Definition  of  "Collision." 

3  May  1954 

The  collision  reporting  provisions  of  G.  S.  20-166.1  cover  collisions  with 
stationary  objects  but  do  not  cover  mere  overturns  of  automobiles  without 
some  other  collision. 
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Motor  Vehicles;  Overloading;  5%  Tolerance  Applicable  to 
Light  Traffic  Highway 

14  May  1954 

The  59f  tolerance  allowed  by  G.  S.  20-118  In  determining  gross  weight 
overloading  penalties  applies  to  a  posted  light  traffic  highway. 

Motor  Vehicles;  Title  and  Registration;  Overloading 

10  June  1954 

Euclid  earth  movers  are  exempt  from  motor  vehicle  registration  but  are 
subject  to  the  overloading  penalties  of  G.  S.  20-118.  Under  the  circum- 
stances described,  these  vehicles  have  violated  the  overloading  provisions 
when  removing  earth  from  a  grading  job  to  a  nearby  location  by  means 
of  the  highway. 

Motor  Vehicles;  Highway  Patrol;  Jurisdiction  in  National 
Parkways  and  National  Forests 

11  June  1954 

The  State  HighAvay  Patrol  has  jurisdiction  to  police  the  highways  in 
the  Great  Smoky  Mountains  National  Park,  the  Blue  Ridge  Parkway  and 
the  National  Forests  located  in  this  state. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  REVENUE 

Franchise  Tax;  Unclaimed  Winnings  at  Dog-Racing  Tracks 

3  July  1952 

Sums  represented  by  unredeemed  winning  tickets  in  a  lawfully  operated 
pari-mutuel  system  pass  to  the  University  of  North  Carolina  as  derelict 
property  five  years  afte\'  such  tickets  become  redeemable.  The  right  to 
recover  such  sums  from  the  corporation  operating  such  system  is  an 
accnied  legal  liability  of  such  corporation.  These  sums  are  to  be  deducted 
from  the  corporation's  assets  in  determining  its  surplus  and  net  profits 
for  franchise  tax  purposes. 
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Sales  Tax;  Mill  Machinery  and  Mill  Machinery  Parts 

9  July  1952 

When  a  manufacturing  industry  is  entitled  to  pay  only  the  wholesale  rate 
of  tax  with  respect  to  certain  mill  machinery  parts  and  accessories,  this 
right  is  not  lost  merely  by  reason  of  the  fact  that  such  manufacturing 
industry  makes  its  purchases  through  a  bona  fide  agent. 

Income  Tax,-  Deductions;  Living  Expenses  of  Resident  Working 
IN  Foreign  Country 


16  July  1952 

A  resident  who  works  temporarily  in  a  foreign  country  must  report  his 
income  therefrom  to  North  Carolina,  unless  that  foreign  country  levies  an 
income  tax  on  that  income.  He  is  not  entitled  to  deduction  for  personal 
living   expenses. 

Inheritance  Tax;  Claim  for  Services  Rendered  Wife  as  Asset 
OF  Husband's  Estate 


18  July  1952 

It  is  presumed  that  husband  works  for  his  wife  gratuitously,  and  evi- 
dence must  overcome  this  presumption  before  a  claim  against  the  wife  for 
the  value  of  the  husband's  services  can  be  included  in  his  gross  estate  for 
inheritance  tax  purposes. 

Sales  Tax;  Out  of  State  Sales;  Caskets 

18  July  1952 

The  application  of  sales  and  use  tax  laws  to  the  sales  and  use  of  caskets 
is  the  same  as  in  the  case  of  other  tangible  personal  property. 

Sales  Tax  and  Use  Tax;  Shipments  from  Without  the  State;  Orders 
Placed  by  Brokers  and  by  N.  C.  Merchants 

21  July  1952 

When  an  out  of  state  dealer  ships  personal  property  F.  0.  B.  an  out  of 
state  station,  to  a  North  Carolina  vendee  pursuant  to  a  mail  order  received 
through  a  broker  or  fiom  a  North  Carolina  merchant,  such  out  of  state 
dealer  must  collect  the  North  Carolina  use  tax  and  remit  the  same  to  the 
Department  of  Revenue. 
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Sales  and  Use  Tax;  Out  of  State  Sales  to  N.  C.  Purchaser;  Duty  of 
Out  of  State  Seller  to  Collect  Use  Tax 


22  July  1952 

The  Use  Tax  Article  of  the  N.  C.  Revenue  Act  makes  it  the  duty  of  an 
out  of  state  vendor  of  tangible  personal  property  to  collect  and  remit  to 
this  State  the  use  tax  on  such  property  shipped  into  this  State  for  use, 
storage  or  consumption  in  this  State.  A  similar  provision  of  a  use  tax 
statute  of  another  state  has  been  held  constitutional,  by  the  United  States 
Supreme  Court  in  the  case  of  GENERAL  TRADING  COMPANY  v.  TAX 
COM.  322  U  S  335;  88  L.  Ed.  1309    (1944). 

Income  Tax;  Gross  Income;   Corporation  Dealing  in  Own  Stock; 
Profit  from  Sale  of  Treasury  Stock 


22  July  1952 

When  a  coi^poration  buys  its  own  stock,  holds  it  in  its  treasury  as  an 
rj  asset,  and  later  sells  it  at  a  profit,  such  gain  is  taxable  income,  the  fact 
that  such  purchase  was  made  for  resale  to  employees  being  immaterial. 

Income  Tax;  Deductions;  Salaried  Corporation  Officer;  Use  of  Car  on 
Business  Trips;  Entertainment;  Advertisement;  Club  Dues 

23  July  1952 

Expenses  incurred  exclusively  for  genuine  business  purposes  are,  as  a 
general  proposition,  deductible  for  income  tax  pui'poses  as  ordinary  and 
necessary  business  expenses.  When  claims  for  such  deductions  include 
club  dues  and  entertainment  expenses,  they  should  be  scrutinized  carefully 
and  details  with  respect  to  all  such  claims  should  be  furnished  before  any 
such  claim  is  allowed.  Certainly  such  expenses  are  not  deductible  when 
incurred  merely  to  increase  the  number  of  one's  fi'iends  and  acquaintances 
in  the  hope  that  some  of  them  will  prove  to  be  future  customers  or  clients. 

Gift  Tax;  Assessment  After  Ten  Years  From  Date  of  Gift 

29  July  1952 


Failure  of  a  Certified  Public  Accountant  to  report  a  gift  when  that  ac- 
countant is  well  versed  in  Noi'th  Carolina  Tax  Laws  probably  does  not 
constitute  provable  fraud.  Absent  a  false  or  fraudulent  return  or  a  failure 
to  file  a  return,  gift  tax  assessments  must  be  made  within  three  years 
from  the  filing  of  the  return. 


ill 
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Sales  &  Use  Tax;  Territory  Within  Federal  Jurisdiction 

4  August  1952 

Pursuant  to  an  Act  of  Congress  known  as  the  Buck  Amendment,  a  state ' 
has  jurisdiction  and  power  to  levy  and  collect  sales  and  use  taxes  in  any  ' 
Federal  area  in  the  state  to  the  same  extent  and  with  the  same  effect  as  '; 
though  such  area  was  not  a  Federal  area. 

Sales  &  Use  Tax;  Advertising  Service  Furnished  by 
Out  of  State  Company 

5  August  1952 

When  an  out  of  state  firm  prepares  direct  mail  advertisements  for  a 
North  Carolina  retailer  and  mails  such  advertisements  from  out  of  state 
direct  to  customers  of  the  retailer,  such  out  of  state  company  is  furnishing 
a  service  rather  than  selling  tangible  personal  property,  and  the  sale  of 
such  service  is  not  subject  to  the  North  Carolina  use  tax. 

Income  Tax;  Domestic  Corporations;  Deductions;  Income  in 
Other  States 

5  August  1952 

Domestic  corporations  having  an  established  business  in  another  State, 
or  investment  in  property  in  another  State,  may  deduct  the  net  incomejl 
from  such  business  or  property  if  the  said  net  income  is  taxed  under  an 
income  tax  levied  by  the  State  or  States  in  which  the  business  or  property 
is  located. 

Income  Tax;  Correction  of  Federal  Return;  Section  334;  Right  of 
Commissioner  to  Adopt  Federal  Figures 

6  August  1952     . 

The  Federal  Government  made  certain  changes  in  the  net  income  of 
certain  taxpayers  in  accordance  with  a  consent  judgment  of  the  Tax  Court 
of  the  United  States.  Pursuant  to  Section  334  of  the  Revenue  Act,  the 
Commissioner  of  Revenue  proceeded  to  determine  the  correct  net  income 
of  the  taxpayers  for  the  years  in  question  and  he  made  this  determination 
by  adopting  the  findings  contained  in  the  consent  judgment  above  referred 
to.  The  taxpayers  contend  that  they  should  be  permitted  to  introduce 
independent  evidence  to  show  that  the  figures  so  arrived  at  were  incorrect.; 
Irrespective  of  whether  the  taxpayers  do  or  do  not  have  a  right  to  submit 
independent  evidence,  it  is  my  opinion  that  the  Commissioner  of  Revenue 
is  entirely  justified  in  adopting  the  figures  set  forth  in  the  consent  judgment 
and  that  the  act  of  consenting  to  such  judgment  constitutes  at  least  anj 
admission  by  the  taxpayers  that  the  facts  recited  in  said  judgment  are: 
correct. 
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Income  Tax;  Exemptions;  Deductions;  Charitable  Organizations 

6  August  1952 

Charitable  organizations,  no  part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  stockholder  or  individual,  are  exempt  from 
the  payment  of  income  tax  and  donations  to  such  organizations  are 
deductible  for  income  tax  purposes. 

Inheritance  Taxation;  Non-resident  Decedent's  Interest  in 
Partnership 

7  August  1952 

A  non-resident  decedent's  interest  in  a  North  Carolina  financing  partner- 
ship is  subject  to  the  North  Carolina  inheritance  tax. 

Inheritance  Taxes;  Refund  After  Three  Years  Based  on  Deduction 
FOR  Litigation  Expenses 

7  August  1952 

A  refund  of  inheritance  taxes  based  on  a  deduction  for  litigation  ex- 
penses which  claim  for  refund  was  made  more  than  three  years  after  the 
payment  of  the  tax  is  not  proper. 

Sales  &  Use  Tax;  Rental  of  Service  Station 

8  August  1952 

Technical  leases  of  service  stations  and  service  station  pumps,  which 
leases  are  without  substance  and  which  constitute  in  essence  a  loan  with- 
out consideration,  do  not  relieve  the  lessor  from  liability  for  the  use  tax 
on  the  pumps  and  other  equipment  purchased  outside  the  State  and  used 
in  this  State. 

Income  Tax;  Gross  Income;  Exemptions;  Service  Corporation 

8  August  1952 

The  income  of  North  Carolina  corporations  is  subject  to  income  tax  un- 
less it  is  specifically  exempted  therefrom. 

Income  Taxes;  Compensation  for  Services  Rendered  in  North 
Carolina  and  Other  States 

12  August  1952 

When  a  resident  officer  of  a  North  Carolina  corporation  travels  to 
another  state  on  corporate  business  only  on  special  occasions,  no  part  of 
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his  salary  is  attributable  to  the  other  state  for  income  tax  purposes,  the  | 
entire  salary  being  taxable  in  North   Carolina.    When  an  officer's  salary 
is  properly  attributable  both  to  North  Carolina  and  to  another  state,  it  is 
not  proper  to  make  the  allocation  for  his  own  income  tax  purposes  on  the 
basis  of  the  corporation's  gross  receipts  from  the  several  states. 

Motor  Fuels;  Road  Tax;  Inspection  Fee;  Fuel  Purchased  in 
Another  State 

13  August  1952 

The   Commissioner  of   Revenue  may,   in  his   discretion,  waive   penalties 
for  nonpayment  of  the  gasoline  road  tax.    Interest  may  be  charged  upon 
such   tax   only   from   July    1,    1951.     The   motor   fuel   inspection   fee   does 
not  apply  to  motor  fuel  purchased  outside  of  North  Carolina  even  though  , 
such  fuel  is  used  in  operating  a  truck  over  the  highways  of  this  State. 

Income  Tax;  Allocations;  Doing  Business  and  Sales  Factor 

14  August  1952 

Shipments  to  North  Carolina  customers  from  North  Carolina  inventories  i 
upon   orders    solicited   by   independent   brokers   and   accepted   by   the  tax- 
payer's many  offices  located  outside  of  North   Carolina,  constitute  North 
Carolina  sales  for  purposes  of  computing  the  taxpayer's  sales  factor. 

Income  Tax;  Allocation;  Doing  Business  and  Sales  Factor 

14  August  1952 

Goods  shipped  from  a  North  Carolina  public  warehouse  by  a  foreign 
corporation  pursuant  to  contracts  of  sale  executed  outside  of  North  Caro- 
lina, constitute  North  Carolina  sales  for  the  purpose  of  determining  the 
sales  factor  in  computing  a  foreign  corporation's  income  tax  liability. 

Sales  and  Use  Tax;  Payment  of  Tax  on  Exempt  Articles;  Assessment 

OF  Tax  on  Articles  Where  Merchant  Failed  to  Collect; 

Measure  of  Tax  Liability 

14  August  1952 

Under  the  provisions  of  Sections  401  and  405  (b)  of  the  Revenue  Act, 
a  tax  of  3%  "of  the  total  gross  sales  of  the  business  of  every  such  re- 
tail merchant"  is  levied  upon  the  retail  merchant.  The  sole  question  pre- 
sented with  respect  to  any  sales  tax  period  is  whether  the  taxpayer  has 
paid  to  the  State  for  such  period  a  sum  of  money  which  equals  his  total 
sales  tax  liability  for  such  period.  It  is  immaterial,  so  long  as  he  makes 
the  payment,  whether  he,  in  fact,  absorbed  the  tax  or  paid  it  out  of  a  ■ 
savings  account  or  paid  it  from  any  other  source. 
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Income  Tax;  Allocations;  Doing  Business  and  Sales  Factor 

14  August  1952 

Interstate  sales  made  directly  to  consumer  agents  in  North  Carolina  by 
a  foreign  corporation  without  the  mediation  of  an  agency,  branch  or  office 
located  in  North  Carolina,  are  not  included  in  the  North  Carolina  sales 
factor. 

Sales  Tax;  Sensitized  Paper 

25  August  1952 

1.  For  sales  and  use  tax  purposes  there  is  no  distinction  between  a  printer 
who  purchases  paper,  prints  thereon  a  letterhead,  and  delivers  it  to  his 
customer  for  a  price,  and  a  blue  printer  who  purchases  sensitized  paper, 
produces  thereon  words  or  a  design,  and  delivers  it  to  his  customer  for  a 
price. 

2.  For  sales  and  use  tax  purposes  there  is  no  distinction  between  a 
photographer  who  purchases  sensitized  paper,  produces  thereon  a  finished 
picture,  which  he  delivers  to  his  customer  for  a  price,  and  a  blue  printer 
who  purchases  sensitized  paper,  produces  thereon  words  or  a  design  and 
delivers  it  to  his  customer  for  a  price. 

Income   Taxes;    Deductions;    Allocation;    Domestic   Corporations; 
Established  Business  in  Foreign  State 

27  August  1952 

The  maintenance  of  a  fishing  boat  by  a  domestic  corporation  in  waters 
off  the  shore  of  a  foreign  state  does  not  constitute  an  established  business 
or  investment  in  property  in  such  state  so  as  to  permit  a  deduction  from 
income  under  Section  322    (10)    (a)    of  the  Revenue  Act. 

Income  Taxes;  Gross  Income;  Deductions;  Allocation  of  Payments 
for  Support  and  Relinquishment  of  Marital  Rights 

3  September  1952 

When  a  separation  agreement  provides  for  lump  sum  alimony  in  ex- 
tinguishment of  support  rights  and  marital  rights,  an  allocation  must  be 
made  to  determine  the  sum  deductible  by  the  husband  for  income  tax 
purposes  and  includible  by  the  wife. 
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Income  Tax;  Deductions;  Allocation;  Determination  of  Deduction  by 
A  Domestic  Corporation  of  Income  Earned  in  Another  State 

3  September  1952 

To  determine  the  ceiling  of  the  domestic  corporation's  deduction  under 
Section  322,  subsection  10,  subsection  (a),  the  foreign  corporation  formula 
applicable  to  the  type  of  business  done  in  the  foreign  state  should  be  used. 

Sales  and  Use  Tax;  Building  Materials;  Exemptions; 
Plywood  Not  Exempt 

5  September  1952 

Inasmuch  as  plywood  is  not  among  the  enumerated  exemptions,  the  tax 
imposed  pursuant  to  Section  427  of  the  Revenue  Act  is  applicable  thereto 
even  when  it  is  used  as  a  substitute  for  rough  and  dressed  lumber. 

Sales  and  Use  Tax;  Payment  of  Tax  on  Exempt  Articles;  Assessment 

OF  Tax  on  Articles  Where  Merchant  Failed  to  Collect; 

Measure  of  Tax  Liability;  Refund 

^  5  September  1952 

Under  the  provisions  of  Section  401  and  405  (b)  of  the  Revenue  Act, 
a  tax  of  3%  "of  the  total  gross  sales  of  the  business  of  every  such  retail 
merchant"  is  levied  upon  the  retail  merchant.  The  sole  question  presented 
with  respect  to  any  sales  tax  period  is  whether  the  taxpayer  has  paid  to 
the  State  for  such  period  a  sum  of  money  which  equals  his  total  sales  tax 
liability  for  such  period.  It  is  immaterial,  so  long  as  he  makes  the  pay- 
ment, whether  he,  in  fact,  absorbed  the  tax  or  paid  it  out  of  a  savings 
account  or  paid  it  from  any  other  source,  and  if  he  has  remitted  too  much 
to  the  State,  he  is  entitled  to  a  refund. 

License  Tax;  Dealers  in  Horses  and  Mules;  Purchased  for  Resaj^e 
Outside  State;  Section  115 

5  September  1952 

A  mule  dealer  who  purchases  horses  or  mules  in  this  State  for  the 
purpose  of  resale  is  subject  to  the  license  tax  imposed  pursuant  to  G.  S. 
105-47  irrespective  of  whether  the  resales  are  to  be  made  within  or  without 
this  State. 

Inheritance  Taxes;   Sale  of  Realty  to  Make  Assets; 
Effect  on  Tax  Lien 

17  September  1952 

The  Court  may  order  a  decedent's  real  property  sold  to  make  assets, 
and  the  inheritance  tax  lien  terminates  on  the  property  and  affixes  to  the 
proceeds. 


■i 

I 
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Income  Tax;  Domestic  Corporations;  Net  Loss  in  Another  State 
Levying  an  Income  Tax 

19  September  1952 

1.  When  a  domestic  corporation  earns  net  income  both  in  North  Carolina 
and  in  State  A,  which  has  an  income  tax  law,  it  pays  an  income  tax  to 
North  Carolina  on  its  entire  net  income  unless  it  has  actually  paid  State 
A  an  income  tax.  In  the  latter  case,  it  deducts  from  total  net  income  that 
part  of  the  net  income  earned  in  an  established  business  in  State  A  and 
on  which  it  paid  State  A  a  tax. 

2.  If  a  domestic  corporation,  having  an  established  business  in  State  A, 
sustains  a  net  loss  in  State  A,  it  may  deduct  such  loss  from  the  net  income 
earned  in  North  Carolina  and  elsewhere  in  computing-  its  income  tax 
liability  to  North  Carolina. 

Motor  Fuels  Tax;  Security;  U.  S.  Bonds 

23  September  1952 

Two  and  one-half  per  cent  Treasury  Bonds  of  1967-72  are  not  negotiable. 
Whether  they  should  be  accepted  as  security  for  payment  of  the  motor 
fuels  tax  is  a  matter  of  policy  to  be  determined  by  the  Commissioner  of 
Revenue. 

License  Taxes;  Employment  Agencies;  Section  154 

23  September  1952 

A  person  who  engages  in  the  business  of  securing  employment  for  other 
persons  is  subject  to  the  North  Carolina  employment  agency  license  tax 
even  though  he  claims  that  he  does  not  perform  his  services  for  a  fee  but, 
in  fact,  exacts  a  "donation"  because  the  statute  is  applicable  to  any  person 
operating  an  employment  agency  for  any  type  of  compensation. 

Sales  and  Use  Tax;  Jewelry  Repairs;  Subleasing  of  Repair  Business 

23  September  1952 

"A"  is  a  retail  jewelry  store.  "A"  does  not  maintain  a  repair  department 
as  such  but  it  accepts  merchandise  for  repair.  "A"  then  turns  over  to 
"B"  the  merchandise  to  be  repaired  and  "B"  does  the  actual  repair  work. 
"B"  then  returns  the  repaired  merchandise  to  "A"  and  "A"  pays  "B"  for 
the  work.  "A"  then  returns  the  merchandise  to  the  customer  and  charges 
such  customer  directly  for  the  repair  work.  It  does  not  appear  whether  the 
price  charged  the  customer  by  "A"  is  the  same  or  more  than  that  charged 
"A"  by  "B."    However,  this  would  seem  to  be  immaterial. 

It  is  also  stated  that  it  has  been  the  administrative  practice  of  the 
Revenue  Department  to  regard  10%  of  a  jewelry  repair  job  as  represent- 
ing parts  and  90%   as  representing  labor. 
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Under  the  circumstances  set  out  above,  it  is  my  opinion  that  "B"  is 
making  a  wholesale  sale  of  parts  to  "A"  and  that  "B"  would  be  subject 
to  sales  tax  on  10%  of  the  price  charged  "A"  for  repairs  and  such  tax 
would  be  levied  at  the  wholesale  rate.  "A,"  in  turn,  would  be  liable  for 
sales  tax  at  the  retail  rate  on  10%  of  the  amount  it  charged  customers 
for  repair  work. 

Intangibles  Tax 

23  September  1952 

1.  When  a  manufacturer  of  automobiles  ships  a  car  to  a  dealer  under 
a  bill  of  lading  to  the  dealer's  order  and  the  dealer  thereupon  gives  a 
note  for  the  pui'chase  price  which  does  not  draw  interest  until  the  expira- 
tion of  the  anticipated  time  required  for  transit  of  the  car  to  the  dealer, 
the  note  is  immediately  an  obligation  of  the  dealer  and  must  be  included 
in  determining  the  intangibles  tax  to  be  paid  by  the  holder. 

2.  Paid  installments  must  be  deducted  from  the  face  value  of  a  note 
in  determining  its  value  for  intangibles  tax  purposes. 

3.  When  the  face  value  of  an  installment  note  includes  the  interest  not 
yet  due  such  interest  must  be  deducted  in  determining  the  value  of  the 
note  for  intangibles  tax  purposes. 


Income  Tax;  Exemptions;   Country  Club;   Charter  Provisions 
FOR  Payment  of  Dividends 

(2)  Franchise  Tax;  Exemptions  Country  Club;  Charter  Provisions 
FOR  Payment  of  Dividends 


25  September  1952 

A  Country  Club  is  not  exempt  from  the  State  income  and  franchise  tax 
laws  when  any  part  of  the  net  earnings  inure  to  the  benefit  of  any  private 
stockholder  or  member. 


Income  Taxes;   Gross  Income;   Contract  to  Receive  Payment  in  Two 
Years;  Time  of  Reporting 

29  September  1952 

A  taxpayer  contracts  to  sell  timber,  the  contract  providing  that  a  deed 
for  one-half  the  timber  shall  be  delivered  in  one  year,  one-half  of  the  pur- 
chase price  being  paid  in  that  year.  A  deed  for  the  other  half  will  be 
delivered  in  the  following  year,  v/ith  the  remainder  of  the  purchase  price 
being  paid  at  that  time.  The  taxpayer  must  report  these  payments  only  in 
the  year  in  which  received. 
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Income  Tax;  Deductions;  Depreciation  Deduction  When 
Income  Not  Reported 

30  September  1952 

A  taxpayer  taking  a  depreciation  deduction  must  reflect  in  his  return  the 
use  of  that  property  in  his  trade  or  business,  generally  either  through 
I  operation  or  rental. 

Sales   Tax;    Collection   of   Taxes;    Insolvency; 
Priority  of  Federal  Tax  Claim 

1  October  1952 

When  a  corporation  makes  an  assignment  for  benefit  of  creditors,  claims 
of  the  federal  government  for  unpaid  taxes  take  priority  over  a  docketed 
certificate  of  tax  liability  for  state  taxes  insofar  as  the  proceeds  of  the 
taxpayer's  personal  property  are  concerned. 

Income  Taxes;  Administration;  Failure  of  Taxpayer  to  Receive 
30-Day  Letter;  Statute  of  Limitations 

2  October  1952 

A  taxpayer  is  not  notified  within  the  meaning  of  Section  912 1/2  of  the 
Revenue  Act  by  the  mailing  of  a  30-day  letter  when  he  does  not  receive  that 
letter. 

Income  Taxes;  Administration;  Relative  Priority  of  Federal  and 
State  Tax  Liens;  Bank  Deposits 

2  October  1952 

When  the  United  States  files  a  notice  of  tax  lien  prior  to  the  docketing 
of  a  Certificate  of  Tax  Liability,  and  the  State  garnishees  a  bank  deposit 
prior  to  the  service  of  the  Federal  Notice  of  Levy,  the  United  States  has 
priority  in  the  bank  deposits. 

Income  Tax;  Retirement  Pay;  Gross  Income;  Exemptions; 
Retirement  Pay  of  Army  Officer 

2  October  1952 
The  retirement  pay  of  an  army  officer  is  subject  to  the  N.  C.  Income  Tax. 

Income  Taxes;  Gross  Income;  Deductions;   Non-resident  Earning 
Personal  Services  Income  in  North  Carolina 

2  October  1952 

A  resident  of  Georgia  who  teaches  in  North  Carolina  is  not  liable  to 
North  Carolina  for  income  taxes  on  the  income  derived  from  this  teaching 
in  North  Carolina. 
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Income  Tax;  Deductions;  Net  Economic  Loss;  Reduction  for 
Disability  Payments 

2  October  1952 

Disability  payments  may  be  included  to  adjust  a  net  economic  loss. 

Income  Tax;  Gross  Income;  Installment  Sales;  Death  of  Taxpayer  i 

6  October  1952 

Unreceived  installments  must  be  included  in  the  final  return  of  the 
installment  payment  decedent  taxpayer. 

Income  Tax;  Basis;  Gift  of  Corporate  Stock 

7  October  1952 

The  basis  of  property  acquired  by  gift  is  the  fair  market  value  of  such 
property  at  the  time  of  the  gift. 

Income  Tax;  Gross  Income;  Exemptions;  Charity  Having  Unrelated 

Business  Income 

7  October  1952 
Unrelated  Business  Income  is  not  taxed  by  North  Carolina. 

Inheritance  Taxes;  Life  Insurance  Proceeds;  Beneficiary  Predeceas- 
ing Insured;  Beneficiary  Controlling  Incidents  of  Ownership 

9  October  1952 

When  a  wife  procures  a  life  insurance  policy  on  her  husband's  life  and 
she  retains  the  right  to  change  beneficiaries,  assign  the  policy,  and  obtain 
the  cash  surrender  value,  as  well  as  all  other  rights  and  privileges,  the 
cash  surrender  value  of  the  policy  must  be  included  in  the  wife's  gross 
estate  when  she  predeceases  her  husband. 

Income  Tax;  Contributions;  Exemptions;  Franchise  Tax; 
Exemptions 

13  October  1952 

If  a  corporation  is  organized  to  operate  a  swimming  pool  and  other 
recreational  facilities  for  admission  to  which  it  will  make  a  charge,  it  is  not 
engaged  in  a  charitable  activity  even  though  the  profits  from  its  operation 
will  be  devoted  to  public  or  charitable  purposes.  Such  corporation  is  not 
exempt  from  income  and  franchise  tax  liability. 
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Sales  and  Use  Tax;   Property  Purchased  for  Use  in  Another  State 
AND  Later  Brought  to  North  Carolina 

14  October  1952 

When  property  is  purchased  without  the  State  for  use  without  the  State 
and  is  later  brought  into  the  State,  no  use  tax  is  due. 

License  Taxes;   Contractors  and  Construction  Companies;  Joint 
Bidders;  Different  Combination  of  Bidders;  Section  122 

14  October  1952 

A  project  license  secured  by  certain  joint  bidders  pursuant  to  Section  122 
(f )  of  the  Revenue  Act  is  not  valid  for  any  other  group  of  joint  bidders  if 
the  new  group  contains  fewer  or  more  or  different  bidders  than  the  original 
joint  bidders. 


Income  Tax;  Deductions;  Gross  Income;  Treatment  of  Disallowed 
Salary  Deduction  as  Dividend 


17  October  1952 

When  a  corporation  pays  its  sole  stockholder  compensation  for  services 
as  an  officer,  and  part  of  that  compensation  is  disallowed  as  excessive, 
the  corporation  cannot  retroactively  declare  the  sum  a  dividend.  In  order 
to  have  a  dividend,  there  must  be  a  declaration  of  dividend. 

Income  Taxes;  Extent  of  Reopening  Based  on  Federal  Audit; 

Section  334 


5  November  1952 

When  an  assessment  is  made  pursuant  to  an  R.  A.  R.,  and  it  is  later 
determined  that  a  refund  is  due,  payment  of  the  refund  is  not  barred  by 
the  original  three  year  statute  of  limitations. 

Sales  and  Use  Tax;  Exemptions;  Diesel  Fuel 

5  November  1952 

Sales  of  motor  fuels  are  exempt  from  the  sales  tax  when  the  gasoline 
gallonage  tax  has  been  paid  or  when  the  sales  are  made  to  farmers  to  be 
used  by  them  for  any  farm  purpose  other  than  preparing  food,  heating 
dwellings,  and  other  household  purposes. 
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Sales  and  Use  Tax;  Sales  of  Items  of  Collateral  Equipment  Under 
Cost-Plus-A-Fixed-Fee  Contract  Not  Sales  for  Resale 

6  November  1952 

In  the  absence  of  special  provisions,  purchases  of  materials  by  a  con- 
tractor to  be  used  in  the  fulfillment  of  a  cost-plus-a-fixed-fee  contract  are 
not  regarded  as  purchases  for  resale  and,  therefore,  the  sales  to  the  con- 
tractor are  subject  to  the  sales  tax  at  the  retail  rate  and  not  at  the  wholesale 
rate. 


Sales  and  Use  Tax;  Purchase  by  Contractor  for  Materials  Used 

IN  Performing  Contract;   Cost-plus  Contract; 

Mill  Machinery 

12  November  1952 

In  the  absence  of  special  contract  provisions  creating  an  agency  relation- 
ship, a  purchase  of  materials  by  a  contractor  for  use  in  performing  a 
cost-plus-a-fixed-fee  contract  is  not  regarded  as  a  matter  of  law  as  being  a 
purchase  by  the  party  for  whom  the  contract  is  being  performed.  There- 
fore, under  such  circumstances  sales  of  mill  machinery  and  mill  machinery 
parts  to  a  contractor  to  be  used  in  fulfilling  a  contract  for  a  manufacturing 
plant  would  not  be  considered  as  purchases  by  the  manufacturing  plant  and 
such  sales  would  be  subject  to  the  retail  rate  of  sales  tax. 

Income  Tax;  Deductions;  Contributions;  Deductions  on  Accrual  Basis 

12  November  1952 

A  corporation  reporting  its  income  on  the  accrual  basis  would  be  author- 
ized to  deduct  contributions  authorized  by  the  directors  during  the  income 
year  even  though  such  contributions  are  not,  in  fact,  paid  until  some  date 
subsequent  to  the  income  year  with  respect  to  which  they  are  reported. 

Income  Tax;  Basis;  Gross  Income;  Compensation  for  Condemnation  of 

Part  of  Property 

16  December  1952 

A  taxpayer  acquired  in  1922  a  house  and  lot  valued  at  $9,000.  In  1952 
the  city  condemned  a  strip  on  the  edge  of  this  property  and  awarded  the 
taxpayer  $3,500.00  as  compensation  therefor.  In  order  to  determine  the 
gain  for  income  tax  purposes,  it  is  necessary  to  determine  the  total  value 
of  the  property  at  the  time  of  the  condemnation  and  then  determine  what 
proportion  of  that  value  the  $3,500.00  represents.  A  similar  proportion  of 
the  $9,000  cost  value  will  constitute  the  basis,  and  the  difference  between 
the  basis  and  $3,500.00  will  constitute  taxable  income. 
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Income  Tax;  Exemptions;  Country  Club 

17  December  1952 

Ordinarily  the  income  of  the  usual  country  club  is  exempt  from  State 
income  taxation  when  the  earnings  of  the  club  do  not  inure  to  the  benefit 
of  any  private  stockholder  or  member. 

Income  Tax;  Administration;  Right  of  Review  After  Assessment 
and  Docketing  of  CTL 

22  December  1952 

A  taxpayer  may  reopen  the  case  of  an  income  tax  assessment  against 
him  by  making  application  to  the  Commissioner  of  Revenue  at  any  time 
within  three  years  from  the  time  of  filing  his  tax  return  or  within  three 
years  from  the  date  of  the  notice  of  assessment  of  any  additional  tax. 
The  docketing  of  a  Certificate  of  Tax  Liability  does  not  bar  this  right. 

Income  Taxes;  Gross  Income;  Trust  and  Estates;  Resident  Receiving 
Income  From  Non-Resident  Trust 

23  December  1952 

A  North  Carolina  resident  receiving  income  from  a  Mississippi  trust 
is  taxable  on  the  income  to  North  Carolina. 

Inheritance  Taxes;  Equitable  Conversion;  Inclusion  of  Real 

Property  Located  in  North  Carolina  Subject  to 

Contract  to  Sell 

23  December  1952 

When  a  nonresident  dies  leaving  a  contract  to  sell  real  property  located 
in  this  State,  the  real  property  is  subject  to  North  Carolina  inheritance 
tax,  the  doctrine  of  equitable  conversion  not  applying. 

Income  Tax;   Administration;   Section  334;   Statute  of  Limitations; 
Effect  of  Waiver  to  Federal  Government 

31  December  1952 

I  Under  the  provisions  of  Section  334  of  the  Revenue  Act,  the  Commis- 
sioner of  Revenue  may  reopen  and  make  changes  in  an  income  tax  as- 
sessment after  receiving  report  of  a  change  made  in  the  Federal  income 
;.ax  assessment  by  a  competent  officer  of  the  United  States  even  though 
he  change  in  the  Federal  assessment  was  possible  only  by  reason  of 
he  taxpayer's  waiver  of  the  Federal  statute  of  limitations  and  even 
hough  such  Federal  action  would  have  been  invalid  in  the  absence  of  such 
vaiver. 
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Gift  Taxes;  Effect  of  Renunciation  of  Testamentary  Devise 

7  January  1953 

When  a  devisee  renounces  a  life  interest,  such  renunciation  does  not  con- 
stitute a  gift  to  the  remainder  men  for  gift  tax  purposes. 

Franchise  Tax;  Exemptions;  Foreign  Corporations;  Co-ops 

9  January  1953 

A  foreign  co-operative  marketing  organization  is  not  exempt  from  the 
North  Carolina  franchise  tax. 

Intangibles  Tax;  Accounts  Payable;  Deposits  for  Bottles 
w^iTH  Bottling  Company 

26  January  1953 

Deposits  for  bottles  made  with  bottling  companies  do  not  ordinarily 
constitute  "accounts  payable"  within  the  meaning  of  Section  703  of  the 
Revenue  Act  to  the  end  that  they  would  be  deductible  from  accounts  re- 
ceivable for  intangibles  tax  purposes.  The  necessity  for  repayment  of  the 
deposits  is  a  contingent  liability  and  is  not  one  with  respect  to  which  a 
satisfactory  showing  can  be  made  that  the  taxpayer  will  actually  be 
compelled  to  pay  the  liability. 

Income  Taxes;  Gross  Income;  Estates  and  Trusts;  Receipt  of 
Income  From  Foreign  Estate 

28  January  1953 

When  income  from  a  foreign  estate  becomes  distributable  to  a  resident 
beneficiary  at  any  time  during  the  income  year,  the  beneficiary  is  taxable 
on  that  income  notwithstanding  the  fact  that  such  income  may  not  have 
been  distributable  at  the  exact  time  the  estate  received  it. 

Income  Tax;  Statute  of  Limitations;  Section  334;  Voluntary  Federal 
Payment  After  Bar  of  Federal  Statute  of  Limitations 

19  February  1953 

After  the  statute  of  limitations  has  barred  the  right  of  the  Commissioner 
of  Revenue  to  make  an  income  tax  assessment  against  a  taxpayer,  the  fact 
that  such  taxpayer  voluntarily  files  an  amended  return  with  the  Federal 
Government  with  respect  to  such  barred  year  does  not  furnish  any  author- 
ity to  the  Commissioner  of  Revenue  to  make  an  additional  assessment. 
The  situation  is  different,  however,  when  the  Federal  Government  itself 
makes  an  assessment  and  the  taxpayer  accedes  thereto  or,  in  effect,  waives 
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the  bar  of  the  statute  of  limitations.  In  this  latter  case,  the  change  is,  in 
fact,  made  by  the  Federal  Government  and  under  the  provisions  of  Section 
334  of  the  Revenue  Act  the  Commissioner  of  Revenue  may  then  make 
a  new  assessment  even  though  such  assessment  w^ould  otherw^ise  have  been 
barred  by  the  State  statute  of  limitations. 


(1)  Income  Tax;  Deductions;  Domestic  Corporations;  Income 
Earned  in  Another  State 

(2)  Income  Taxes;  Deductions;  Partnership;  Income  Earned  in 
Another  State 


25  February  1953 

The  fact  that  a  North  Carolina  corporation  employs  a  salesman  in 
another  state  and  such  salesman  uses  his  home  as  a  base  for  operations 
would  not  constitute  maintaining  an  office  or  plant  or  established  business 
in  such  other  state  and,  therefore,  income  earned  in  such  other  state 
would  not  be  deductible  in  this  State  for  income  tax  purposes  even  though 
such  other  state  levied  an  income  tax  on  the  income  earned  by  the  corpo- 
ration in  such  other  state.  The  same  would  be  true  in  the  case  of  a  North 
Carolina  partnership  which  employed  a  salesman  in  another  state. 

Bad  Checks;  Checks  Returned  on  Account  of  Insufficient  Funds 

12  February  1953 

The  Commissioner  is  without  authority  to  waive  or  reduce  the  10% 
1  penalty  imposed  by  statute  with  respect  to  checks  given  in  payment  of 
'  State  taxes  which  are  returned  unpaid  because  of  insufficient  funds. 

[  Income  Taxes;   Deductions;   Loss  on  Cooperative  Telephone  Company 

4  March  1953 

A  loss  on  a  community  telephone  company  is  not  deductible  by  an  in- 
dividual for  income  tax  purposes. 

Income  Taxes;  Gross  Income;  Administration;  Re-opening  Return  as 
Re-opening  for  All  Items   (Section  334  of  the  Revenue  Act) 

10  March  1953 

When  a  return  is  re-opened  pursuant  to  an  R.  A.  R.,  the  taxpayer  can 
present  evidence  bearing  on  items  other  than  those  covered  in  the  R.  A,  R. 
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Income  Taxes;  Deduction;  Time  for  Deducting  Inventor's  Expenses 

10  March  1953 

An  inventor  can  deduct  his  expenses  only  in  the  year  in  which  he  sells 
or  abandons  the  invention. 

Income  Taxes;  Gross  Income;  Resident  Removing  From  State  During 

Income  Year 

13  March  1953 

A  resident  of  North  Carolina  earns  income  from  personal  services  ren- 
dered in  North  Carolina.  During  the  income  year  he  becomes  a  resident 
of  Virginia  and  earns  income  from  personal  services  rendered  in  Virginia. 
He  is  required  to  report  to  North  Carolina  the  income  received  from 
personal  services  rendered  in  North  Carolina  w^hile  he  was  a  resident  of 
North  Carolina.    Section  325  of  the  Revenue  Act  is  inapplicable. 

Income  Tax;  Deductions;  Contributions;  Business  Losses 

24  March  1953 

A  loss  sustained  by  reason  of  a  loan  not  entered  into  for  profit  is  not  \ 
deductible  for  income  tax  purposes. 

Gift  Taxes;  Annuity  Contracts;  Consideration;  Computations; 
Statutory  Tables 

30  March  1953 

G.  S.  105-195  requires  that  certain  statutory  tables  be  used  in  making 
actuarial  computations,  and  the  statute  does  not  permit  the  substitution 
of  insurance  company  tables. 

Income  Tax;  Foreign  Corporations;  Sales  Confirmed  in 
Another  State 

1  April  1953 

When  a  foreign  corporation,  whose  principal  business  in  North  Carolina 
is  selling,  employs  a  salesman  who  solicits  orders  which  he  sends  to  the 
company's  office  in  another  state  for  acceptance  or  rejection,  a  sale  pur- 
suant to  such  order  is  made  in  the  other  state  and  is  not  included  in  the 
numerator  of  the  sales  factor  used  in  allocating  the  corporation's  income 
to  North  Carolina  for  tax  purposes.  It  is  immaterial  that  the  salesman 
resides  in  North  Carolina. 
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Income  Taxes;  Gross  Income;  Deductions;  Reciprocity  With 
New  York;  Section  325   (2) 

1  April  1953 

New  York  apparently  does  not  extend  the  reciprocity  required  by  Section 
325  (2)  of  the  Revenue  Act. 

Inheritance  Taxes;  Computation  of  Tax  When  a  Life  Tenant 

Renounces 

1  April  1953 

When  a  life  estate  granted  in  a  will  is  renounced  such  renounced  devise 
should  be  ignored  in  computing  the  inheritance  tax  and  the  computation 
should  be  based  on  the  ultimate  devolution  of  the  property. 

Income  Tax;  Gross  Income;  Sale  of  Stock;  Covenant  Not  to  Compete 

7  April  1953 

Several  years  ago  the  taxpayer  and  several  others  entered  into  a  con- 
tract whereby  they  sold  all  of  the  stock  in  a  certain  news  publishing  com- 
pany and  also  covenanted  not  to  compete  in  a  certain  described  area  for 
a  period  of  ten  years.  Separate  consideration  was  set  forth  with  respect 
to  the  payment  for  the  stock  and  with  respect  to  the  covenant  not  to  com- 
pete. 

The  question  arises,  for  income  tax  purposes,  whether  payments  for 
the  covenant  not  to  compete,  in  fact,  constitute  payments  for  stock.  Inas- 
much as  separate  consideration  is  specified  with  respect  to  the  two,  that 
is,  the  purchase  price  of  the  stock  and  compensation  for  the  agreement 
not  to  compete,  the  installments  of  such  compensation  for  the  agreement 
not  to  compete  must  be  treated  as  ordinary  income  and  not  as  a  payment 
for  stock. 

Income  Taxation;  Deductions;   Carry-Over  Loss;   Right  of  Resulting 
Corporation  to  Deduct  Prior  Loss  of  Merging  Corporation 

7  April  1953 

When  two  corporations  merge,  the  resulting  corporation  is  not  entitled 
to  deduct  as  a  carry-over  loss  a  loss  theretofore  sustained  by  one  of  the 
corporations  in  a  year  prior  to  the  merger. 

Income  Taxes;   Gross  Income;   Payments  as  Commissioned  Officer  in 
the  United  States  Public  Health  Service 

10  April  1953 

Income  received  as  a  commissioned  officer  in  the  United  States  Public 
Health  Service  is  not  gross  income  for  the  North  Carolina  Income  Tax  Law. 
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Income  Taxes;  Gross  Income;  Fellowship  of  American  Cancer  Soch 

10  April  195; 

Funds  received  from  a  Fellowship  of  the  American  Cancer  Society 
not  constitute  gross  income. 

Income  Tax;  Deductions;  Net  Economic  Loss;  Premium  on  Issuanc 
OF  Corporate  Stock 

21  April  195; 

Premium  from  the  sale  of  stock  on  its  original  issuance  does  not  c 
stitute  income  diminishing  a  net  economic  loss,  when  the  corporation  d 
not  deal  in  its  own  stock  as  it  would  in  the  stock  of  another  corporat 
and  when  the  stock  sold  is  not  treasury  stock. 

Sales  and  Use  Tax;  Exemptions;  Educational  Institutions;  Build] 
Materials;   Materials  Not  Incorporated  Into  Structure; 
Section  406  (q) 

24  April  195; 

Sales  of  building  materials  to  contractors  to  be  used  in  construction  W( 
for  educational  institutions  are  exempt  from  the  sales  tax,  but  tools  j 
other  supplies  used  in  the  process  of  construction  which  do  not  beco 
a  part  of  the  building  being  constructed  are  not  exempt. 

Income  Taxes;  Deductions;  Casualty  Loss;  Year  of  Reporting  Wh 
Compensated  by  Insurance 

1  May  195: 

When  taxpayer's  car  was  totally  destroyed  in  1952,  the  casualty  I 
minus  the  estimated  collision  insurance  recovery  should  be  reported 
1952,  to  be  corrected  by  an  amended  return  if  the  estimate  proves  to 
erroneous. 


Income  Taxes;  Administration;  Liability  of  Garnishee; 
When  Funds  Destroyed 


4  May  1955 

When  a  garnishee  has  withheld  part  of  the  wages  of  the  taxpayer  a 
has  segregated  those  withheld  amounts  and  the  withheld  amounts  £ 
destroyed  without  the  fault  of  the  garnishee,  such  destruction  does  r 
relieve  the  garnishee  of  liability  to  the  State. 
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Sales  Tax  and  Use  Tax;  Radio  Transcriptions; 
Television  Transcription  Service 

6  May  1953 

The  question  is  presented  as  to  whether  television  transcription  serv- 
ices, which  are  necessarily  recorded  on  film,  would  be  exempt  from  the  sales 
or  use  tax  under  the  same  circumstances  and  subject  to  the  same  condi- 
tions as  tape  and  record  transcriptions  used  for  ordinary  radio  broadcasting 
purposes. 

Under  the  decision  in  the  case  of  WATSON  INDUSTRIES,  INC.  v. 
SHAW,  225  N.  C.  203,  television  film  transcription  services  should  be 
treated  for  sales  and  use  tax  exemption  purposes  in  the  same  manner  as 
radio  tape  and  record  transcription   services. 

Income  Taxes;  Deductions;  Casualty  Loss;  Basis 

13  May  1953 

The  amount  of  casualty  loss  is  the  difference  between  the  fair  market 
value  before  and  after  the  damage,  the  deduction  not  to  exceed  the  cost 
basis  of  the  property. 

Inheritance  Tax;  Intestacy;  Determination  of  Tax 
When  No  Heirs  Found 

13  May  1953 

When  a  decedent  dies  intestate  and  no  heirs  are  found  and  the  property 
escheats,  no  inheritance  tax  is  imposed,  but  an  inheritance  tax  becomes 
due  should  an  heir  later  claim  and  recover  the  escheated  property. 

Schedule  B,  Section  122;  Contractors;  Federal  Reservations 

14  May  1953 

The  license  tax  imposed  by  Section  122  (a)  of  the  Revenue  Act  upon  a 
person  placing  a  bid  upon  a  construction  project  within  the  State  of  North 
Carolina  does  not  apply  to  the  placing  of  a  bid  for  the  construction  of  a 
building  or  other  project  on  the  Fort  Bragg  reservation.  Neither  does 
Paragraph  (b)  of  this  section  authorize  the  collection  of  a  license  tax 
from  a  contractor  who  enters  into  a  contract  for  such  construction. 

Inheritance  Taxes;  Determination  of  Shares;  Exoneration  of 
Mortgage;  Priority  of  Property  Owned  by  the  Entireties 

18  May  1953 


Real  property  subject  to  a  mortgage  is  entitled  to  exoneration  from  the 
residuary  personalty  and  from  general  bequest  of  personalty.    Real  prop- 
Hjerty  held  by  the  entireties  is  not  entitled  to  exoneration  from  solely  owned 
•   real  property. 
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Sales  Tax;   Single  Article;   Television  Antenna 

22  May  1953 

The  antenna  of  a  television  broadcasting  station  is  not  subject  to  a  max- 
imum sales  tax  of  $15.00  as  a  single  article.  A  component  part  of  such  an 
antenna  may  itself  be  regarded  as  a  single  article.  / 

Sales;   Exemptions;  Rough  or  Dressed  Lumber; 
Used  Hogshead  Staves  and  Heads 

27  May  1953 

Used  hogsheads  staves  and  heads  do  not  fall  vs^ithin  the  sales  tax  exemp- 
tion for  rough  and  dressed  lumber. 


Inheritance  Taxes;  Debts;  Joint  Debt  of  Husband  and  Wife  for  Money 
Borrowed  to  Improve  Property  Owned  by  the  Entireties 

27  May  1953 

When  husband  and  wife  are  joint  makers  of  a  note,  it  is  presumed  they 
are  equally  liable  and  the  estate  of  the  husband  is  entitled  to  a  deduction 
for  the  total  amount  of  the  debt.  The  estate  should  include  an  asset  equal 
to  the  right  of  contribution,  unless  evidence  shows  that  the  husband  was 
primarily  liable. 

Inheritance  Taxes;  Life  Estate  with  Special  Power  of 
Appointment;  Computation  of  Tax 

27  May  1953 

A  special  power  of  appointment  to  designate  the  shares,  but  not  to  ex- 
clude, does  not  fall  w^ithin  Clause  Sixth  of  Section  1  of  the  Revenue  Act, 
but  the  remainder  interest  may  be  taxed  at  the  highest  rate  where  the 
interest  is  contingent  on  surviving  the  life  tenant,  who  is  the  donee  of 
the  power. 

Inheritance  Taxes;  Inclusion  of  Widow's  Right  to  Workmen's 
Compensation  and  to  Police  Pension  Fund 

28  May  1953 

Workmen's  Compensation  claim  is  exempted  from  inheritance  tax,  but 
the  commuted  value  of  payments  under  the  Asheville  Policemen's  Pension 
and  Relief  Fund  is  includable  in  the  gross  estate  for  inheritance  tax  pur- 
poses. 
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Income  Tax;  Deductions;  Charitable  Contributions 

29  May  1953 

Contributions  to  a  trust  are  not  deductible  for  income  tax  purposes  as 
charitable  contributions  when  the  sole  purpose  of  the  trust  is  to  assist  in 
the  support  of  a  single,  identified  individual. 

Sales  Tax;   Sales  Through  Vending  Machines; 
Sales  on  Military  Reservation 

2  June  1953 

Under  the  provisions  of  4  USCA,  Section  105  (The  Buck  Act),  sales 
taxes  may  be  collected  by  a  state  with  respect  to  sales  on  a  Federal  reserva- 
tion when  such  taxes  would  be  other-wise  collectible  except  for  the  fact 
that  such  sales  took  place  on  Federal  property. 

Gasoline  Tax;  When  Tax  Collected;  First  Sale 

8  June  1953 

Under  the  provisions  of  G.  S.  105-434,  the  gasoline  tax  ordinarily  ac- 
crues on  the  first  sale  but  this  is  modified  in  part  by  G.  S.  105-432,  so  that, 
taken  together,  these  sections  mean  that  the  first  sale  in  North  Carolina  is 
always  the  taxable  sale  except  in  those  cases  where  the  first  sale  is  in  the 
form  of  a  tank-car  shipment  from  a  port  terminal  to  a  licensed  distribu- 
tor within  this  State,  in  which  case  the  first  sale  after  such  tank-car  sale 
is  the  taxable  sale. 

(1)  Income  Tax;  Exemptions;  Merchants  Association,  Inc. 
(2)  Franchise  Tax;  Exemptions;  Merchants  Association,  Inc. 

8  June  1953 

An  ordinary  merchants  association,  not  engaged  in  activities  different 
from  the  average  association,  is  exempt  from  State  franchise  and  income 
taxes  pursuant  to  Sections  213  and  314  of  the  Revenue  Act,  respectively. 

Sales  Tax;  Single  Article;  Steel  Girder 

9  June  1953 

The  sales  tax  on  the  sale  of  a  steel  girder  is  subject  to  the  single  article 
limitation. 
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License  Taxes;  Two-in-One  Vending  Machines;  Horoscope  and 
Weighing  Machines;  Section  130 ^/^ 

16  June  1953 

A  two-in-one  vending  machine  operates  in  the  following  manner :  The 
insertion  of  a  penny  in  a  penny  slot  will  indicate  correct  weight;  the  in- 
sertion of  a  nickel  in  the  nickel  slot  will  indicate  correct  weight  and  also 
vend  a  "horoscope  scroll,  eleven  inches  long,  two  and  one-half  inches  wide, 
printed  on  both  sides".  Such  a  combination  machine  would  be  subject  to 
both  the  weighing  machine  privilege  license  and  also  the  vending  machine 
license  levied  with  respect  to  machines  vending  merchandise  for  less  than 
5  cents  per  unit. 

Gasoline  and  Motor  Fuels  Tax;  Distributor 
Seller  of  Colored  Kerosene 

18  June  1953 

One  who  purchases  for  resale  only  colored  kerosene  or  who  purchases 
kerosene  and  colors  same  prior  to  resale  is  not  a  distributor  within  the 
meaning  of  subsection  (b)  of  Section  105-430  of  the  gasoline  and  motor 
fuels  tax. 

Intangibles  Tax;  Foreign  Trust;  Right  of  Resident  to  Invade  Corpus: 
Right  to  Revoke  with  Consent  of  Trustee 

1  July  1953 

The  right  of  a  resident  grantor  of  a  non-resident  trust  to  revoke  the 
trust  with  the  written  consent  of  the  trustee  is  not  such  an  interest  as  to 
be  subject  to  the  intangible  tax. 

Gasoline  Tax;  Refunds;  Vehicles  Designed  for  Use  on  Highways 

7  July  1953 

If  a  motor  vehicle  is  licensed  for  operation  on  the  highways,  and  is  used 
on  the  highways  some  and  off  the  highways  some,  no  tax  refund  is  permis- 
sible with  respect  to  motor  fuel  purchased  for  and  used  in  such  vehicle 
irrespective  of  the  fact  that  it  is  used  some  or  even  principally  off  the 
highways. 

Intangibles  Tax;   Out-of-State  Bank  Deposits;  v 

Money  in  Escrow  or  Held  in  Trust 

9  July  1953 

Bank  deposits  held  in  escrow  outside  this  State  for  a  domestic  corpora- 
tion are  subject  to  the  State  intangibles  tax. 
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Income  Tax;  Gross  Income;  Florida  Income  Earned  Before  and 
Received  After  Moving  to  North  Carolina 

10  July  1953 

When  a  salesman  earns  a  bonus  in  Florida  while  living  in  Florida  and 
then  becomes  a  resident  of  North  Carolina  prior  to  receiving  such  bonus, 
the  bonus  is  subject  to  the  North  Carolina  income  tax  if  paid  to  the  sales- 
man after  he  becomes  a  resident  of  North   Carolina. 

(1)  Income   Tax;    Gross    Income;    Housing   Authorities'    Bonds;    Tax 

Exemptions;  Territories  of  Alaska,  Hav^^aii,  Puerto  Rico 
and  the  Virgin  Islands 

(2)  Intangibles  Tax;   Housing  Authorities'  Bonds;   Tax  Exemptions; 

Territories  of  Alaska,  Hawaii,  Puerto  Rica 
and  the  Virgin  Islands 

14  July  1953 

Interest  on  local  housing  authority  bonds  of  the  Territories  of  Alaska, 
Hawaii,  Pureto  Rico  and  the  Virgin  Islands  is  exempt  from  North  Caro- 
lina State  income  tax;  local  housing  authority  bonds  of  the  Territories  of 
Puerto  Rico  and  the  Virgin  Islands  are  exempt  from  the  North  Carolina 
intangibles  property  tax;  and  local  housing  authority  bonds  of  the  Terri- 
tories of  Alaska  and  Hawaii  are  subject  to  the  North  Carolina  intangibles 
property  tax. 

Sales  Taxes;  Photographic  Equipment;  Sales  of  Photographers 
Supplies  by  Jobber  to  Photographer 

14  July  1953 

Sales  by  jobbers  to  commercial  photographers  of  mounts,  frames,  sensi- 
tized paper  and  other  supplies  which  enter  into  and  become  an  ingredient 
or  component  part  of  the  finished  picture  sold  by  the  photographer  are 
taxable  at  the  wholesale  rate.  Sales  of  chemicals,  films,  plates,  proof  paper, 
cameras,  trays  and  other  materials  that  are  used  in  the  processing  or 
fabrication  of  such  pictures  and  that  do  not  become  ingredient  or  com- 
ponent parts  of  such  pictures  are  sales  for  use  and  are  taxable  at  the  retail 
rate. 

License  Tax;  Amusement  Park;  Shuffle  Board  Court; 
Archery  Range;   Section  131 

16  July  1953     . 

Even  though  more  than  one  shuffle  board  court  is  marked  off  on  a  partic- 
ular lot  or  location,  only  one  license  is  required  under  the  provisions  of 
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G.  S,  105-66.  That  is,  one  shuffle  board  license  will  cover  the  entire  single 
lot  or  location  irrespective  of  the  number  of  shuffle  board  courts  marked 
off  on  such  lot  or  location. 

Inheritance  Tax;  Real  Property;  Liability  of  Executrix 

20  July  1953 

Even  though  real  property  of  a  decedent  does  not  pass  to  the  personal 
representative  for  purposes  of  administration,  the  personal  representative 
is  under  a  duty  to  remit  the  full  amount  of  inheritance  taxes  due  the  state, 
including  the  portion  attributable  to  real  property.  Therefore,  w^hen  the 
personal  representative  has  made  such  remittance  a  refund  of  that  portion 
of  the  tax  attributable  to  the  real  property  may  not  be  made  to  the  per- 
sonal  representative. 

Income  Tax;  Deductions;  Losses  from  Sale  of  Stock  or  Bonds 
Owned  Less  than  One  Year 

22  July  1953 

Losses  incurred  in  the  income  year  from  the  sale  of  stocks  and  bonds 
owned  less  than  one  year  may  be  deducted  for  income  tax  purposes  only 
from  gains  from  sale  of  stocks  and  bonds  and  not  from  gains  realized  from 
the  sale  of  other  kinds  of  property  such  as  real  estate. 

Inheritance  Tax;  Estate  Tax;  Recurring  Tax 

3  August  1953 

When  a  decedent  dies  owning  property  upon  which  an  inheritance  tax 
has  been  paid  within  the  preceding  two  years  such  property  is  not  in- 
cluded in  calculating  the  inheritance  tax  payable  to  the  State.  However,  if 
the  inheritance  tax  so  computed  is  less  than  the  maximum  credit  allowed 
by  the  federal  statute  against  the  federal  estate  tax,  then  the  state  should 
collect  an  estate  tax  sufficient  to  bring  the  total  taxes  payable  to  the  State 
up  to  the  maximum  credit  allowed  under  the  federal  law.  This  is  true 
even  though  the  federal  estate  tax,  and  so  the  maximum  credit  allowable 
thereon,  be  computed  by  including  in  the  taxable  estate  the  property  upon 
which  an  inheritance  tax  has  been  paid  to  North  Carolina  within  the  pre- 
ceding two  years. 

Sales  and  Use  Tax;  Exemptions;  Mill  Machinery  and 
Accessories;  Fluorescent  Lights 

3  August  1953 

The  question  has  been  raised  as  to  whether  certain  fluorescent  lights 
used  in  taxpayer's  mill  constitute  mill  machinery  within  the  meaning  of 
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Subsection  (m)  of  Section  406  of  the  Revenue  Act  which  provides  that 
sales  to  manufacturing  industries  and  plants  of  mill  machinery  or  mill 
machinery  parts  and  accessories  may  be  classified  as  wholesale  sales  and, 
therefore,  only  subject  to  the  wholesale  rate  of  tax. 

It  appears  that  some  of  the  lights  in  question  are  built  into  the  machines 
that  are  used  and  that  some  are  not. 

All  such  lamps  and  lights  as  are  not  built  into  the  machines  would  not 
be  subject  to  the  exemption  and  would  not  constitute  mill  machinery  or 
mill  machinery  parts  or  accessories.  Insofar  as  the  lamps  built  into  the 
machines  are  concerned,  if  they  were,  in  fact,  so  built  and  manufactured 
as  to  constitute  part  of  the  manufacturing  machine,  I  think  that  the  en- 
tire machine  would  be  subject  to  the  exemption  and  a  lamp  built  into 
the  machine  would  not  be  separated  from  the  rest  of  the  machine  for  sales 
tax  purposes. 

INHERITANCE    TAX;    "LAWFUL    HEIRS"  ;    LEGATEES;    WIDOW    AS    "LAWFUL 

Heir"  When  Only  Personal  Property  is  Involved 

10  August  1953 

By  the  terms  of  the  will  of  a  certain  person  the  residuary  estate,  con- 
sisting of  real  and  personal  property,  was  to  be  sold  and  the  proceeds 
paid  to  certain  named  persons  (brothers  and  sisters  of  the  testator)  with 
'the  further  stipulation  that:  "In  the  event  that  any  of  the  above-named 
legatees  shall  predecease  me,  it  is  my  will  and  desire  that  the  share  of 
such  legatee  shall  be  paid  to  his  or  her  lawful  heirs,  share  and  share  alike." 
Two  of  the  named  residuary  legatees  predeceased  the  testator,  in  each  in- 
stance leaving  a  widow  and  several  children.  The  Avidow  in  each  instance  is 
entitled  to  share  along  with  the  children  in  the  property  that  would  have 
gone  to  the  legatee  in  question  had  he  been  living  at  the  time  of  the  tes- 
tator's death. 

Sales  Tax;  Restaurant  or  Night  Club;  "Minimum  Charge"; 
Applicability  of  Sales  Tax 

11  August  1953 

In  a  certain  tavern  food  and  beverages  are  served  and  sold  and  dancing 
is  permitted.  A  minimum  charge  of  50c  per  person  is  charged  patrons  on 
I  Sunday  through  Thursday  and  a  minimum  charge  of  $1.00  per  person  is 
i  charged  on   Friday   and   Saturday.   In   practice  the   Club   operates  in  this 
i fashion:   If  the  total  menu  price  of  all  that  is  purchased  by  a  patron  on 
I  a   Monday,   for   example,   totals    50c   or  more,   then   such   patron   pays   the 
'total  menu  price.  If  the  total  menu  price  of  a  customer's  purchases  is  less 
than  50c,  such  customer  is,  nevertheless,  charged  50c.  Likewise,  if  the  cus- 
tomer purchases  nothing,  he  is,  nevertheless,  required  to  pay  50c.  In  such 
a  situation  sales  tax  liability  would  attach  only  with  respect  to  the  menu 
price  and  not  to   the   service  charge  which   is  the   difference  between  the 
menu  price  and  the  total  paid. 
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Sales  Tax;   Exemption;  Veterinarian  Supplies  and 
Veterinary  Hospital 

11  August  1963 

The  sales  tax  exemption  contained  in  Subsection  (k)  of  G.  S.  105-169 
with  respect  to  sales  of  drugs  or  medical  supplies  to  physicians  did  not 
include  sales  to  veterinarians  prior  to  the  1958  legislative  amendment  be- 
cause the  term  "physician"  has  been  held  to  mean  one  who  diagnosed  and 
treated  injuries  and  diseases  of  the  human  system  and  not  of  animals. 
The  1953  amendment  has  enlarged  the  exemption  so  as  to  place  veterinary 
physicians  on  the  same  basis  as  general  physicians. 

License  Taxes;   Contractors  and  Construction  Companies;   Installa- 
tion OP  Prefabricated  Homes;  Section  122  of  the  Revenue  Act 

12  August  1953 

The  assembling  of  prefabricated  homes,  including  laying  the  foundation, 
building  a  chimney,  installing  electric  wiring  and  plumbing,  and  perform- 
ance of  other  services  necessary  to  furnish  a  completed  dwelling  house 
constitutes  "construction"  within  the  meaning  of  subsection  (b)  of  Sec- 
tion 122  of  the  Revenue  Act. 

Income   Tax;    Deductions;    Alimony   Payments   in   Installments;    No 
Maximum  Deduction  When  No  Dependents  Involved 

12  August  1953 

Under  the  income  tax  law,  there  is  no  ceiling  on  the  amount  of  alimony 
paid  to  a  wife  which  is  deductible  for  income  tax  purposes. 

License  Taxes;  Contractors;  Revenue  Act,  Section  122 

20  August  1953 

The  tax  imposed  by  Section  122  of  the  Revenue  Act  upon  a  person  who 
places  a  bid  to  construct  within  the  State  of  North  Carolina  any  building 
or  other  structure  applies  even  though  the  construction  is  to  be  done  pur- 
suant to  a  contract  with  the  United  States  Navy  Department  upon  land 
owned  by  the  United  States,  unless  the  State  of  North  Carolina  has  ceded 
to  the  United   States  exclusive  jurisdiction  over  such  land. 

Sales  Tax:  Single  Article;  Trailer  and  Equipment 

25  August  1953 

Nothing  else  appearing,  a  trailer  and  the  refrigerator,  stove,  bed,  chairs, 
bed  springs,  and  mattresses  with  which  the  trailer  comes  fully  equipped 
are  separate  articles  for  sales  tax  purposes  even  though  a  lump  sum  is 
paid  for  the  trailer  and  equipment. 


i 

I 
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Income  Taxes;  Trusts  and  Estates;  Non-resident  Beneficiary  of 
Resident  Trust;  Deductibility  of  Personal  Expenses 

1  September  1953 

A  California  resident  receiving  her  entire  income,  or  her  entire  income 
except  for  a  very  small  sum,  from  a  North  Carolina  estate  is  entitled  to 
the  deductions  permitted  by  our  statute. 

Income  Taxes;  Deductions;  Net  Economic  Loss;  North  Carolina 
Resident  Sustaining  Loss  in  Virginia  Partnership 

1  September  1953 

A  North  Carolina  resident  realizing  income  from  a  Virginia  partnership 
having  an  established  place  of  business  in  Virginia  is  entitled  to  deduct 
the  Virginia  income  to  the  extent  provided  by  Subsection    (10)    of  Section 

322  of  the  Revenue  Act.  If  he  sustains  a  net  loss  on  his  Virginia  operations 
he  is  entitled  to  the  benefit  of  deducting  this  loss,  since  Section  310  imposes 
the  tax  on  net  income.  He  is  limited  by  Subsection  (6)  of  Section  322  in 
carrying  over  a  net  economic  loss  occasioned  by  a  loss  of  the  Virginia 
partnership. 

Sales  Tax;  Wholesale  Sales;  Sales  in  North  Carolina  by  Foreign 
Corporation;  What  Constitutes  Sale  in  This  State 

3  September  1953 

When  a  foreign  corporation  fills  orders  by  making  deliveries  in  North 
Carolina  from  stocks  of  goods  located  in  North  Carolina  to  North  Carolina 
customers  or  to  out-of-State  customers  accepting  delivery  in  North  Caro- 
lina of  goods  held  by  the  corporation  in  North  Carolina,  such  sales  are 
subject  to  the  State  sales  tax. 

Income  Taxes;   Allocation;   Foreign   Corporations; 
Inclusion  of  Dividend  of  Subsidiary 

10  September  1953 

Under  the  peculiar  facts  presented  and  subject  to  the  limitations  ex- 
pressed, dividends  from  a  w^holly-owned  subsidiary  are  not  includable  in  the 
allocable  income  of  the  foreign  corporation  parent. 

Franchise  Tax;  Statute  of  Limitations;  G.  S.  105-124  and  105-241.1 

10  September  1953 

There  is  no  statute  of  limitations  applicable  with  respect  to  franchise 
taxes  in  a  case  where  a  corporation  has  never  filed  a  franchise  tax  return. 
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Income  Taxes;  Gross  Income;  Dividends  of  Regulated 
Investment  Company 


10  September  1953 

Distributions  by  regulated  investment  companies  to  shareholders  of  gains 
derived  from  the  sale  of  stock  investments  must  be  reported  as  ordinary 
income.  That  some  of  these  distributions  consist  of  stock  rather  than  cash 
is  irrelevant,  since  the  shareholder  has  the  option  to  receive  cash  if  he 
wishes. 


Sales  and  Use  Tax;   Rentals  of  Personal  Property;   Application  op 
"Single  Article"  Maximum  Tax  Provision  to  a  Rental 


16  September  1953 

The  $15.00  "single  article"  maximum  sales  tax  applies  to  rentals  of  per- 
sonal property.  The  measure  of  the  "single  article"  of  rent  is  not  the  pay 
periods  but  the  total  term  provided  by  the  rental  contract. 

(1)   Gasoline  Tax;  Refund;  Vehicles  Designed  for  Use  on  Highv^^ays 
(2)   Motor  Vehicles;  Registration  Plates 

16  September  1953 

The  statutes  provide  for  gasoline  tax  refund  in  tw^o  instances: 
(1)     When  the  gasoline  is  used  for  a  purpose  other  than  the  operation 
of  a  motor  vehicle  designed  for  use  upon  the  highways;  and   (2)  when  the 
gasoline  is  used  in  a  motor  vehicle  designed  for  use  but  not  used  in  or  upon 
the  highways. 


Income  Taxes;  Gross  Income;  Deductions;  Collection  by  Creditor 
OF  Proceeds  of  Insurance  on  Life  of  Debtor 


23  September  1953 

A  debt  is  not  worthless  to  the  extent  the  creditor  recovers  proceeds  of  a 
life  insurance  policy  procured  by  the  creditor  on  the  life  of  his  debtor  even 
though  the  creditor  paid  the  premiums  on  the  policy.  To  the  extent  that  the 
proceeds  are  insufficient  to  cover  the  amount  of  the  debt,  and  the  debt  is 
not  otherwise  paid,  the  creditor  is  entitled  to  a  loss  deduction  within  the 
limits  of  deductions  for  bad  debts.  Any  excess  amount  by  which  the  pro- 
ceeds of  the  policy  exceed  the  debt  is  exempted  from  gross  income  under 
Section  317  of  the  Revenue  Act. 
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Inheritance  Taxes;  Deduction  of  Debts  Where  Property 
Subject  to  Claims  is  Insufficient 

23  September  1953 

Where  a  decedent's  assets  subject  to  the  claims  of  creditors  are  insuffi- 
cient to  pay  his  debts,  and  the  gross  estate  includes  trust  property  and 
property  held  by  the  entireties  all  of  which  is  exempt  from  the  claims  of  the 
decedent's  creditors  and  the  recipient  of  the  trust  interest  and  survivor 
taking  the  property  held  by  the  entireties  pays  out  of  her  own  funds  the 
unsatisfied  debts,  the  entire  amount  of  the  debts  is  deductible  from  the 
gross  estate  of  the  decedent  in  determining  the  North  Carolina  inheritance 
tax  due  on  the  estate,  the  deduction  not  being  limited  to  the  amount  by 
which  the  assets  of  the  estate  subject  to  creditors  are  sufficient  to  pay  the 
debts. 

Income  Tax;  Assessments;  Appeals 

25  September  1953 

After  a  hearing  before  the  Commissioner  of  Revenue  to  protest  an  in- 
come tax  assessment,  a  taxpayer  may  file  exceptions  to  the  findings  of  the 
Commissioner  of  Revenue.  The  Commissioner  is  required  to  pass  upon 
such  exceptions  formally.  The  taxpayer  may,  within  ten  days  after  notifi- 
cation of  the  Commissioner's  ruling  on  the  exceptions,  appeal  either  to  the 
State  Board  of  Assessment  or  to  the  Superior  Court  of  Wake  County.  Upon 
appeal  to  the  State  Board  of  Assessment,  the  Commissioner  may  in  his  dis- 
cretion require  a  surety  bond  in  double  the  amount  of  the  assessment  in 
question.  Before  appeal  to  the  Superior  Court,  the  assessed  tax  must  be 
paid  by  the  taxpayer. 

License  Tax;  Contractors;  Placing  Bids  Outside  North  Carolina 

5  October  1953 

Since  a  contrary  construction  would  raise  serious  constitutional  ques- 
tions. Section  122  (a)  of  the  Revenue  Act  should  not  be  construed  as  im- 
posing a  license  tax  liability  upon  a  resident  of  another  state  who  places 
in  another  state  a  bid  for  the  construction  of  a  building  to  be  erected  in 
North   Carolina. 

Inheritance  Taxes;   Statute  of  Limitations;   Applicability  of  Three 
Year  Statute  on  Assessments 

5  October  1953 

Inheritance  taxes  due  on  an  estate  constitute  a  lien  on  the  property 
passing  to  heirs,  legatees,  and  devisees  until  such  time  as  the  taxes  are 
paid  or  until  the  expiration  of  twenty  years  from  the  date  of  death  of  the 
decedent,  as  provided  in  Sections  18,  28  and  30  of  the  Revenue  Act. 
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Income  Tax;  Allocation;  Doing  Business 

5  October  1953 

When  the  activities  of  a  foreign  corporation  in  this  State  are  limited 
to  soliciting  sales  which  orders  are  forwarded  to  an  office  outside  this 
State  where  they  are  filled  by  direct  shipment  to  the  customers  within  this 
State,  such  activities  would  not  constitute  doing  business  in  this  State 
and  there  would  be  no  State  income  tax  liability  with  respect  to  such 
activities. 

Franchise  Tax:  Doing  Business;  Corporation  Owning 
Land  in  North  Carolina 

15  October  1953 

A  foreign  corporation  engaged  in  the  securities  business  but  holding  a 
tract  of  land  in  North  Carolina  in  the  hope  of  realizing  a  profit  on  the 
future  sale  of  such  land  and  not  intending  to  make  any  other  active  use 
of  said  land  is  not  doing  business  within  the  State  such  as  to  require 
domestication  and  the  payment  of  franchise  tax. 

Inheritance  Taxes;  Deduction  of  Debt  for  Purchase  of  Land 
Held  by  Wife 

21  October  1953 

When  a  husband  and  wife  purchase  land  in  the  name  of  the  wife  and 
both  sign  the  notes  therefor  and  there  is  no  agreement  between  them 
respecting  either  the  land  or  the  payment  of  the  notes,  the  husband's 
estate  is  entitled  to  a  deduction  for  the  full  unpaid  amount  of  the  notes  but 
should  include  as  an  asset  of  the  estate  the  right  of  contribution  from  the 
wife  to  the  extent  of  one-half  the  unpaid  amount  of  the  notes,  unless  this 
right  of  contribution  is  of  less  value  due  to  insolvency  or  other  circum- 
stances. 

State  Taxation  of  Retirement  Pay  of  North  Carolina 
State  Employees  and  Teachers 

21  October  1953 

A  North  Carolina  State  employee's  or  teacher's  retirement  pay  is  by 
statute   expressly   made   exempt  from   State  taxes. 


Income  Taxes;   Gross  Income;  Non-Resident  Stockholder; 
Liquidation  Distribution 

2  November  1953 


I 


A  Florida  resident,  a  stockholder  in  a  North  Carolina  corporation,  re- 
ceiving a  final  liquidation  distribution  of  the  corporate  assets  in  kind 
is  not  liable  for  income  taxes  on  the  amount  by  Avhich  the  market  value 
of  the   distribution   exceeds   the   cost  basis   of   the   stock. 


32]  biennial  report  of  the  attorney  general  141 

Income  Taxes;  Allocation;  Doing  Business;  Ownership  of 
Rental  Property  in  North   Carolina 

3  Novembe?"  1953 

Under  the  particular  facts  presented,  a  foreign  corporation  whose 
activity  in  North  Carolina  consists  solely  of  owning  a  piece  of  property 
leased  for  a  long  term  to  a  net  lessee  is  doing  business  in  this  State  and 
must  pay  income  taxes. 

Sales  and  Use  Tax;  Sales  by  Manufacturer;  Sales  to  Manufacturer; 

Ingredients  of  Manufactured  Product;   Sales  by 

Manufacturer  to  Manufacturer 

9  November  1953 

Under  the  special  circumstances  of  this  case,  sales  by  a  lumber  manu- 
facturer of  lumber  to  a  furniture  manufacturer  to  be  used  in  manufactur- 
ing furniture  would  not  be  subject  to  any  sales  tax. 

Clerks  of  Superior  Court;  Certificates  of  Tax  Liability;  Clerks'  Fees 

17  November  1953 

Subsection  8  of  G.  S.  1-52  provides  a  three-year  statute  of  limitations 
with  respect  to  fees  due  to  a  clerk  of  court  by  the  judgment  of  the  court. 
The  statute  begins  running  upon  the  rendition  of  the  judgment  or  the 
issuing  of  the  last  execution  thereon. 

Income  Taxes;  Deductions;  Commodity  Futures  Losses; 
Deductibility  When  Exceed  Gains 

17  November  1953 

Losses  from  transactions  in  commodity  futures  are  deductible  only  to 
the  extent  of  the  gains  from  the  same  type  of  activity,  even  though  the 
taxpayer  is  engaged  in  that  business.  General  expenses,  such  as  telephone 
calls,  stationery,  and  post  office  box  rental,  are  deductible  as  ordinary 
and  necessary  business  expenses. 

Income  Taxes;  Gross  Income;  Asheville  Policemens' 
Pension  and  Relief  Fund 

19  November  1953 

Payments  received  by  a  widow  from  the  Asheville  Policemens'  Pension 
and  Relief  Fund  on  account  of  the  death  of  her  husband  in  the  line  of  duty 
are  subject  to  North  Carolina  income  tax  under  the  annuity  rule  of  Sec- 
tion 317  of  the  Revenue  Act. 
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Income  Taxes;  Exemptions;  Head  of  Household; 
Wife  with  Husband  Living 

19  November  1953 

A  w^ife  living  v\^ith  husband  whose  gross  income  exceeds  $500.00  is  not 
entitled  to  claim  a  head  of  the  household  exemption  because  she  supports 
therein  her  mother  and  mother-in-law,  absent  facts  to  show  that  the 
wife  rather  than  the  husband  is  entitled  to  and  does  control  the  house- 
hold. 

Sales  and  Use  Tax;  Exemptions;  Rough  Lumber;  Products  of  Farms 

AND  Forests  When  Sales  Made  by  Producers  in 

Original  or  Unmanufactured  State 

19  November  1953 

Sales  of  pine  slabs,  when  cut  by  the  person  owning  the  property  upon 
which  the  trees  are  grown,  and  sold  to  be  used  as  fuel  for  heating  pur- 
poses, have  uniformly  been  held  to  be  exempt  from  the  sales  tax  under 
the  provisions  of  Section  406  (1).  This  is  regarded  as  falling  within  the 
exemption  of  sales  by  a  producer  of  products  of  the  forest  in  their  original 
or  unmanufactured  state.  Sales  of  posts  and  pilings  are  exempt  from  the 
sales  tax  in  the  special  case  where  they  are  merely  tree  trunks  or  limbs 
with  the  branches  cut  off  and  the  bark  left  on  provided  such  sales  are  made 
by  the  original  producer  pursuant  to  Section  406  (1)  of  the  Revenue  Act, 
relating  to  sale,  by  a  producer,  of  products  of  the  forest  in  the  original  or 
unmanufactured  state. 

Sales  of  shingles  are  not  exempt  from  the  State  sales  tax. 

Franchise  Taxes;  Duty  of  Common  Motor  Carriers  to  Pay 

19  November  1953 

A  common  carrier  of  property  by  motor  vehicle  paying  the  license  tax 
exacted  under  either  alternative  of  G.  S.  20-88  (e)  is  not  required  to  pay 
the  franchise  tax  exacted  by  Article  III  of  the  Revenue  Act. 

Income  Taxes;  Allocation;  Unincorporated 
Business  Income;  Definition 

20  November  1953     ' 

For  purposes  of  exclusion  from  the  reciprocity  credit  of  Section  325  (2) 
of  the  Revenue  Act,  an  unincorporated  business  means  not  only  partner- 
ships  but  also  joint  associations   and   sole   enterprise  business   firms. 
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License  Tax;  Beer  Wholesaler;  Chain  Store;  Storage  Warehouse 

1  December  1953 

The  Chain  Store  Tax  levied  by  Section  162  of  the  Revenue  Act  applies 
only  if  the  establishment  in  question  is  a  store  or  mercantile  establish- 
ment. In  order  to  be  a  "mercantile  establishment",  it  is  not  necessary  that 
the  actual  sale  take  place  at  the  establishment,  but  it  is  necessary  that 
there  be  at  that  place  customarily  some  contact  between  the  proprietor  and 
his  customers.  A  place  where  the  proprietor  stores  his  own  merchandise 
and  to  which  no  one  goes  other  than  his  truck  driver  who  there  loads  his 
truck  with  merchandise  which  he  carries  to  actual  or  prospective  custo- 
mers   is   not   a    "mercantile   establishment". 

Franchise  Tax;  Exemptions,-  Clubs 

1  December  1953 

A  club  which  is  incorporated  and  which  is  empowered  by  its  Certificate 
of  Incorporation  to  issue  common  stock,  to  promote  athletic  contests  for 
profit,  to  serve  meals  to  members  and  others,  and  to  operate  stores  in 
which  all  kinds  of  merchandise  may  be  sold,  is  not  exempt  from  the  fran- 
chise tax,  there  being  nothing  in  its  Certificate  of  Incorporation  which 
provides  that  the  profits  are  to  be  distributed  among  its  stockholders. 

Income  Taxes;  Deductions;  Commodity  Futures  Losses; 
Deductibility  When  Exceed  Gains 

4  December  1953 

For  purposes  of  income  tax  computation,  a  taxpayer  is  entitled  to  deduct 
all  losses  from  transactions  in  commodity  futures  contracts  or  from  the 
sale  of  corporate  shares  or  bonds  of  corporations  or  governments  owned 
less  than  one  year  to  the  extent  of  his  gains  from  transactions  in  com- 
modity futures  contracts  or  from  the  sale  of  corporate  shares  or  bonds  of 
corporations  owned  less  than  one  year.  To  the  extent  that  his  losses  from 
any  of  these  transactions  exceed  his  gains  from  these  transactions  he 
would  not  be  entitled  to  a  deduction. 

Sales  and  Use  Tax;  Sales  by  Manufacturer;  Wholesale  Sales 

4  December  1953 

Under  the  particular  facts  of  this  case,  no  wholesale  sales  tax  would 
apply  to  wholesale  sales  made  by  this  quarrying  corporation. 
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Administration  op  Estates;  Ancillary  Administration;  Requirements 

FOR  Appointment;  Jurisdiction  Over  Property; 

Authority  to  Distribute 

7  December  1953 

Generally  speaking,  a  Clerk  of  Court  may  issue  letters  testamentary  in 
the  case  of  a  nonresident  dying  in  his  county  and  leaving  assets  in  his 
county.  The  Clerk  may  permit  final  distribution  either  to  the  general 
administrator  in  the  state  of  domicile  or  directly  to  the  beneficiaries,  in 
his  discretion. 

License  Taxes;  Chain  Store  Tax;  Use  of  Telegraph  Offices; 
Applicability  of  Tax;  Section  162 

8  December  1953 

Under  the  various  fact  situations  set  forth,  it  v^^ould  appear  that  com- 
panies distributing  goods  through  the  medium  of  Telegraph  offices  might 
well  be  subject  to  the  chain  store  tax  with  respect  to  each  Telegraph  office 
which  was  used  as  a  mercantile  establishment  on  the  part  of  the  vendor 
of  goods. 

Motor  Vehicles;  Overloading;  Penalties;  Collection  Procedure 

9  December  1953 

Motor  vehicle  overloading  penalties  are  collectible  by  suit  but  are  not 
collectible  by  the  summary  procedure  set  forth  in  G.  S.  20-99  for  the  col- 
lection of  taxes. 

Sales  Tax;   Second-hand  Articles;   Sale  by  Charitable 
Organizations  ;  Exemptions 

9  December  1953 

(1)  A  sale  of  a  second-hand  article  is  subject  to  the  sales  tax  unless 
such  article  has  been  repossessed  by  the  seller  or  was  taken  in  trade  as  part 
payment  of  the  purchase  price  of  a  new  article  upon  which  the  full  sales 
tax  was  paid. 

(2)  A  charitable  organization,  such  as  the  Women's  Auxiliary  of  a 
hospital,  which  acquires  property  for  resale,  resells  the  same,  and  turns 
over  the  proceeds  to  the  hospital,  is  a  retail  merchant  within  the  meaning 
of  the  Sales  Tax  Act  and  is  liable  for  the  sales  tax  on  all  such  sales. 

(3)  A  person  or  organization  employed  by  another  to  sell  property  of 
such  other  person  on  a  commission  is  not  liable  for  the  sales  tax  on  such 
sales. 

(4)  The  owner  of  such  property,  so  employing  such  person  or  organiza- 
tion, is  liable  for  the  sales  tax  upon  such  sale  if  the  owner  is  a  merchant. 
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otherwise  not,  it  being  immaterial  in  either  case  that  the  owner  thereafter 
donates  the  proceeds,  over  and  above  the  commission,  to  such  organiza- 
tion  selling  for  him. 

Inheritance  Taxes;  Gross  Estate;  Railroad  Retirement  Benefits; 
Widow's  Current  Insurance  Annuity 

9  December  1953 

The  commuted  value  of  a  widow's  current  insurance  annuity  payments 
made  pursuant  to  the  provisions  of  the  Railroad  Retirement  Act  is  not 
subject    to    North    Carolina    inheritance    taxes. 

Franchise  Tax;  Income  Tax;   Contributions;   Exemptions 

9  December  1953 

A  non-profit  corporation  created  to  build  and  maintain  a  building  for  the 
purpose  of  providing  a  meeting  place  for  masonic  lodges  is  a  fraternal 
corporation  within  the  meaning  of  franchise  tax  act  and  is,  therefore, 
exempt  from  franchise  tax  liability.  Such  corporation  is  not  exempt  from 
liability  for  income  tax  upon  its  own  corporate  income,  since  it  does  not 
provide  for  the  payment  of  life,  sick,  accident  or  other  benefits  to  mem- 
bers of  the  organization  or  their  dependents.  Contributions  to  such  corpora- 
tion are  not  deductible  by  the  donor  in  determining  the  donor's  income  tax 
liability,  since  the  deduction  portion  of  the  income  tax  statute  does  not 
apply  to  contributions  to  fraternal  organizations. 

Income  Taxes;  Gross  Income;  Pension  of  Widow  of  British  Soldier 

9  December  1953 

Pension  payments  received  from  the  British  Government  by  the  widow 
of  a  British  soldier  constitute  gross  income  and  are  taxable  by  North  Car- 
olina when  the  widow  is   a  resident  of  this   State. 

Income  Tax;  Gross  Income;  Recognition  of  Loss  or  Gain; 
Exchange  op  Debentures  for  Stock 

14  December  1953 

When  a  corporation  which  has  issued  debentures  and  the  person  hold- 
ing the  debentures  later  exchanges  them  for  common  stock  of  the  same 
corporation,  no  loss  or  gain  on  the  part  of  such  person  is  recognized  at 
the  time  of  the  exchange.  Any  loss  or  gain  would  be  ultimately  recog- 
nized if  and  when  such  stock  is  sold. 

.License  Taxes;  Chain  Store  Tax;  Ownership  of  Two  or  More  Stores 

14  December  1953 

When  a  corporation  operates  a  department  store  including  a  shoe  de- 
partment and  the  corporation  owns  85%  of  the  stock  of  another  corpora- 
tion which  operates  a  shoe  store,  the  State  chain  store  tax  is  applicable. 
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Income  Taxes;  Gross  Income;  Recognition  of  Gain  or  Loss;  Corporate 
Liquidation;  No  Assets;  Liquidation  of  Subsidiary 

15  December  1953 

When  a  subsidiary,  within  the  meaning  of  Section  319  of  the  Revenue 
Act,  liquidates  and  has  no  assets,  either  property  or  money,  to  distribute 
to  the  parent  in  exchange  for  cancellation  of  the  stock  held  by  the  parent, 
the  provisions  of  Section  319  do  not  apply  and  the  parent  would  be  en- 
titled to  deduct  the  amount  of  the  loss  sustained  by  virtue  of  the  worth- 
lessness  of  the  stock  of  the  subsidiary. 

Sales  and  Use  Tax;  Exemptions;  Ophthalmic  Equipment 

15  December  1953 

The  sales  tax  exemption  provided  with  respect  to  "sales  to  optometrists 
and  physicians  of  ophthalmic  equipment"  does  not  include  eyeglass  frames, 
cases  and  lenses.  The  use  of  the  phrase  "ophthalmic  equipment"  in  the 
profession  by  ophthalmic  practitioners,  whether  optometrists  or  physicians, 
indicates  a  restricted  use  limited  to  instruments  of  the  type  ordinarily 
found  and  used  in  the  office  of  ophthalmic  practitioners,  including  refract- 
ing instruments,  ophthalmoscopes,  retinoscopes,  keratometers,  vertometers, 
acuity  projectors,  visual  acuity  meters  and  various  other  instruments  for 
diagnosis  and  treatment. 

Income  Taxes;  Allocation;  Doing  Business;   Consignment  Shipments 

29  December  1953 

Shipping  goods  into  the  State  on  consignment  does  not  constitute  doing 
business,   absent  other   factors   such   as   agency. 

Sales   Tax;   Wholesale  Sales;   Sales  in   North   Carolina  by  Foreign 
Corporation;   What   Constitutes   Sale  in   This   State 

4  January  1954 

When  a  foreign  corporation  fills  orders  by  making  deliveries  in  North 
Carolina  from  stocks  of  goods  located  in  North  Carolina  to  North  Caro- 
lina customers  or  to  out-of-State  customers  accepting  delivery  in  North 
Carolina  of  goods  held  by  the  corporation  in  North  Carolina,  such  sales 
are  subject  to  the   State   sales   tax. 

Income  Tax;  Deductions;  Alimony  Payments;  No  Maximum  Deduction 

21  January  1954 

There  is  no  maximum  limitation  on  the  amount  of  alimony  payments 
which  may  be  deducted  for  income  tax  purposes. 
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Income  Taxes;  Gross  Income;   Farmers;   Crop  Basis  of  Reporting 

26  January  1954 

A  nurseryman  selling  plants  which  require  more  than  one  year  from  the 
time  of  planting  to  the  time  of  gathering  and  disposing  may  report  on  the 
crop  basis  set  forth  in  Section  39.22  (a) -7  (c)  of  Federal  Regulations  118. 
Thus  he  may  report  his  income  from  the  crop  in  the  year  in  which  the 
crop  is  sold.  If  he  does  so,  he  must  take  his  entire  cost  of  producing  the 
crop  as  a  deduction  in  the  same  year.  North  Carolina  follows  the  Federal 
practice  on  this  point  in  accordance  with  Section  318  of  the  Revenue  Act. 

Sales  and  Use  Tax;  Exemptions;  Contractors  Not  Exempt  Although 
Performing  Federal  Contracts 

4  February  1954 

Purchases  by  a  contractor  of  materials  to  be  used  in  fulfilling  a  contract 
with  the  Federal  government  are  subject  to  the  sales  and/or  use  tax. 

License  Taxes;   Contractors  Licenses;  Project  Licenses;  Bidding 

Licenses;  Section  122;  Transferability; 

Section  100  (c) ;  Section  184 

16  February  1954 

A  stockholder  who  owns  controlling  interest  in  a  corporation  on  the  one 
hand,  and  the  corporation  itself  on  the  other  hand,  are  not  the  same  per- 
son for  license   tax  purposes. 

Income  Tax;  Deductions;  Business  Expenses;  Ordinary  and 

Necessary  Expenses 

16  February  1954 

A  donation  to  a  Chamber  of  Commerce  to  be  used  in  purchasing  a  site 
on  which  a  privately-owned  manufacturing  plant  is  to  be  located  does 
not  constitute  an  ordinary  business  expense  which  would  be  deductible  for 
income  tax  purposes  when  such  donation  is  made  by  a  dry  goods  mer- 
chant. 

Income  Tax;  Gross  Income;  Annuities;  Taxation  After  Cost  Recovered 

18  February  1954 

In  general,  annuities  are  taxable  under  the  North  Carolina  law  on  the 
basis  of  3%  of  the  cost  of  the  annuity  being  treated  as  taxable  income 
annually.  The  basis  for  taxation  does  not  change  even  when  the  annuitant 
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has  recovered,  tax  exempt,  his  entire  cost  or  consideration.  This  applies, 
for  example,  to  an  annuity  purchased  by  a  private  individual  from  an 
insurance   company. 

However,  an  exception  to  this  general  rule  is  provided  for  pension,  profit- 
sharing,  stock  bonus  and  annuity  trusts  created  by  employers  for  distribu- 
tion to  eligible  employees.  These  annuities  or  pensions  are  taxable  an- 
nually on  the  basis  of  3%  of  the  cost  only  until  the  taxpayer  has  recovered 
his  cost.  Thereafter  the  annuity  or  pension  is  100%   subject  to  tax. 

Retirement  benefits  of  the  North  Carolina  Teachers  and  State  Employees 
Retirement  System  are  completely  exempt  from  tax  by  specific  statute.  Re- 
tirement benefits  received  by  employees  of  other  states  must  be  examined 
carefully  to  determine  if  they  fall  within  the  general  rule  or  the  exception. 

Income  Tax;  Parent  and  Subsidiary  Corporations 

9  March  1954 

When  Corporation  A  owns  all  the  stock  of  Corporation  B,  receives  no 
dividends  but  does  receive  rent  from  Corporation  B  on  account  of  property 
in  North  Carolina  which  it  leases  to  Corporation  B,  both  being  incorporated 
in  another  State,  Corporation  A  may  not  deduct  from  its  own  income  any- 
thing on  account  of  income  on  which  Corporation  B  has  paid  a  tax  to 
North  Carolina.  Resident  Stockholders  in  Corporation  A  must  report  their 
dividends  for  taxation  without  any  deduction  on  account  of  income  on 
which  Corporation  B  had  paid  a  tax  to  North  Carolina. 

Intangible  Tax;  Money  on  Deposit;  Multiple  Trust  Account 

9  March   1954 

.  When  funds  held  pursuant  to  several  separate  trusts  are  deposited  by 
the  trustee  in  a  single  bank  account,  the  intangibles  tax  is  computed  on 
the  account  as  a  whole  just  as  if  it  were  held  for  a  single  beneficiary. 

Income  Taxes;  Regulated  Investment  Company;  Dividends  and  Capital 
Gains  Distribution;  Taxability  to  Recipients 

11  March  1954 

Dividends  from  net  investment  income  of  a  regulated  investment  com- 
pany must  be  reported  by  North  Carolina  shareholders  as  ordinary  income. 
Likewise  distributions  of  net  long-term  capital  gains  when  the  shareholder 
has  the  option  of  taking  the  distribution  in  either  shares  or  cash  must 
be  reported  as  income  to  North  Carolina  and  for  practical  purposes  are 
taxable  as  ordinary  income. 

Income  Taxes;    Basis;    Estates  by   Entirety; 
Partition  Following  Divorce 

12  March  1954 

A  husband  and  wife  purchase  property  as  tenants  by  the  entireties. 
Subsequently  they  become  divorced  and  the  wife  sells  her  portion  of  the 
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property  allotted  under  a  partition  proceeding.  Her  basis  for  her  interest 
in  the  property  is  the  fair  market  value  of  her  portion  at  the  time  of  the 
divorce. 

Gasoline  Inspection  Fee;  Gasoline  Brought  into  North  Carolina  in 
Fuel  Tanks  of  New  Cars 

16  March  1954 

When  a  manufacturer  of  automobiles  transports  into  North  Carolina  to 
dealers  in  North  Carolina  new  automobiles  in  the  tanks  of  which  there  is 
gasoline,  the  manufacturer  is  liable  for  the  North  Carolina  inspection  fee 
if  title  to  the  car  did  not  pass  until  it  arrived  in  North  Carolina.  If  title 
passed  before  the  car  arrived  in  North  Carolina  the  manufacturer  is  not 
liable  for  the  inspection  fee  but  the  dealer  in  North  Carolina  is  liable  for  it. 

Sales  and  Use  Tax;  Shipping  Charges;  Sales  Price  as 
Including  Transportation  Charges 

24  March  1954 

A  merchant  should  charge  sales  tax  on  the  total  price  of  mei'chandise 
sold,  including  cost  of  transportation  to  his  customer,  even  though  such 
merchant  shows  the  transportation  charge  separately  on  the  bill. 

Inheritance  Tax;  Bank  Account;  Joint  Bank  Account 

25  March  1954 

Money  placed  in  a  California  joint  bank  account  by  a  North  Carolina 
decedent  shortly  before  her  death  should,  to  the  extent  that  such  money 
remains  in  the  account  on  the  date  of  her  death,  be  included  in  her  gross 
estate   for   North    Carolina    inheritance   tax   purposes. 

Income  Tax;  Allocation;  Doing  Business  in  North  Carolina; 
Installaion  Work  in  North  Carolina 

29  March  1954 

When  the  activities  of  a  foreign  corporation  in  North  Carolina  is  limited 
to  filling  orders  in  this  State  by  shipment  from  an  out-of-State  factory 
with  occasional  installation  work  performed  in  this  State  in  connection 
with  such  sales  contracts,  such  incidental  and  occasional  installation 
activities  are  not  sufficient  to  constitute  doing  business  in  this  State  on 
the  part  of  such   foreign   corporation. 

Income  Tax;  Gross  Income;  Retirement  Pay  of 
Retired  Regular  Army  Officer 

29  March  1954 

Retireinent  pay  received  by  a  regular  army  officer  is  not  exempt  from  the 
North   Carolina   income   tax   law. 
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License  Taxes;  Trading  Stamps;  License  for  Each  Separate 
Place  of  Business;   Section  156 

29  March  1954 

When  a  trading  stamp  company  issues  and  distributes  trading  stamps 
from  more  than  one  location,  a  license  must  be  obtained  under  Section  156 
of  the  Revenue  Act  with  respect  to  each  location. 

Sales  and  Use  Tax;  Exemptions;  Mill  Machinery;  Cork  and  Insula- 
tion Materials  in  Ice  and  Ice  Cream  Manufacturing  Plants 

30  March  1954 

Sales  of  mill  machinery  to  a  manufacturing  plant  are  subject  to  sales 
tax  only  at  the  wholesale  rate  under  the  provisions  of  Section  406  (m)  of 
the  Revenue  Act.  However,  materials  consumed  by  a  contractor  in  the 
course  of  perforaiing  a  contract  for  a  manufacturing  plant  are  subject  to 
tax  at  the  3%  rate  when  so  used  by  the  contractor  even  though  such  mate- 
rials  when   installed   would    constitute   mill   machinery. 

Income  Tax;  Gross  Income;  Annuities;  Teachers  Retirement 
Systems  of  Other  States 

;  2  April  1954 

Income  received  by  reason  of  participation  in  an  out-of-State  govern- 
mental retirement  system  is  ordinarily  subject  to  the  North  Carolina  in- 
come tax  after  recovery  of  the  cost  to  the  taxpayer,  that  is,  after  recov- 
ery of  contributions  made  to  the  system. 

License  Taxes;   Trading  Stamp   Companies;   Premium   Stores; 
Chain  Stores;  Section  162 

5  April  1954 

When  a  trading  stamp  company  operates  more  than  one  store  in  this 
State  for  the  redemption  of  trading  stamps  by  means  of  distribution  of 
premiums,  the  trading  stamp  company  is  subject  to  the  North  Carolina 
chain  store  tax. 

Sales  Tax;  Single  Article;  Tents 

6  April  1954 

The  canvas  covering  of  a  large  tent  is  a  single  article  within  the  mean- 
ing of  the  sales  tax  law  even  though  it  is  made  in  sections  which  are  laced 
together  when  the  tent  is  erected  and  unlaced  when  it  is  taken  down. 
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Inheritance  Taxes;  Power  of  Appointment;  Renunciation  by 
Appointee  Who  Takes  on  Gift  Over 

I  7  April  1954 

Under  the  particular  facts  of  this  case,  an  appointee  under  a  power  of 
appointment  renouncing  the  appointment  takes  under  the  gift  over  provi- 
sions of  the  donor's  will  and  the  inheritance  taxes  are  computed  on  the 
basis  of  the  relationship  between  the  renouncing  appointee  and  the  donee 
under  the  power. 

Inheritance  Taxes;   Absolute  Bequest;   Oral  Declaration  of 
Trusts  at  Time  of  Execution  of  Will 

13  April  1954 

When  a  testator  wills  property  absolutely  to  a  person  and  prior  to  or 
contemporaneously  with  the  execution  of  the  will  orally  declares  that  the 
beneficiary  is  to  hold  the  property  in  trust  for  proper  and  legal  purposes, 
the  trust  is  legally  enforceable  and  the  inheritance  taxes  should  be  com- 
puted on  the  basis  of  the  distribution  set  forth  in  the  trust  declaration. 

Beer  and  Wine  Licenses;  Partnership;  Death  of  Partner 

26  April  1954 

When  a  wholesale  beer  license  has  been  issued  to  a  partnership,  and  one 
partner  buys  out  the  other  partner  and  continues  to  engage  in  the  whole- 
sale beer  business,  the  surviving  partner  may  not  continue  to  carry  on 
the  business  under  the  partnership  beer  license,  but  must  secure  a  new, 
individual  license. 

Gift  Taxes;   Gift  of  Real  Property  to   Son; 
Deed  by  the  Entireties 

29  April  1954 

A  mother  purchases  real  property  for  the  purpose  of  giving  it  to  her 
son.  The  son  asks  that  the  deed  be  made  to  himself  and  his  wife  as  ten- 
ants by  the  entireties.  For  gift  tax  purposes,  the  evidence  is  sufficient  to 
show  a  gift  of  the  entire  property  to  the  son. 

Income  Taxes;  Allocation;  Doing  Business;  Sales  in  North  Carolina; 
Purchase  of  Goods  in  North  Carolina 

29  April  1954 

Under  the  particular  facts  presented  a  foreign  manufacturer  maintain- 
;  ing  a  sales  office  in  North  Carolina,  acceptance  of  orders  occurring  out- 
side North  Carolina,  the  orders  being  filled  by  shipment  from  outside  the 
state,  the  manufacturer  owning  no  property  in  the  state  except  the  sales 
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office  furniture  and  keeping  no  stock  of  finished  goods  in  the  state,  the 
manufacturer  purchasing  cotton  in  a  bonded  warehouse  in  North  Carolina 
and  leaving  it  in  storage  until  it  is  shipped  to  a  plant  outside  the  state, 
is  doing  business  within  the  state  for  income  and  franchise  tax  purposes. 

(1)   Franchise  Tax;  Exemptions;  Charitable  Corporations 
(2)    Income  Tax;    Exemptions;    Charitable  Corporations 

29  April  1954 

A  charitable  corporation  is  exempt  from  the  State  income  and  franchise 
taxes  when  it  operates  a  medical  clinic  building,  and  such  building  is  not 
operated  for  profit  and  no  profits  inure  to  any  stockholder  or  member  of 
the   corporation. 

Income  Tax;  Trusts,  Estates  and  Guardians;  N.  C.  Rentals;  Non- 
resident Fiduciary  and  Nonresident  Beneficiary; 
Liability  of  Beneficiary  for  Tax 

29  April  1954 

A  nonresident  beneficiary  receiving  income  from  a  nonresident  trustee, 
the  source  of  which  income  is  the  rental  of  real  property  in  North  Caro- 
lina, should  report  to  this  State  for  income  taxation  on  such  income  distrib- 
uted or  distributable  each  year  to  such  nonresident  beneficiary. 

Sales  and  Use  Tax;  Ingredient  of  Manufacturing  Products;  Dentures 
and  Artificial  Restoration  of  Teeth;  Wholesale  Rate 

30  April  1954 

Sales  of  materials  which  become  ingredients  or  component  parts  of 
dentures  or  restorations  of  teeth  fashioned  by  a  dental  laboratory  are 
subject  to  the  sales  tax  only  at  the  wholesale  rate  by  reason  of  the  pro- 
visions of  Subsection  5  of  Section  404  of  the  Revenue  Act. 

(1)   Sales  Tax;  Hospital  Cafeteria;  Sales  Tax  on  Meals 

(2)    License  Tax;   Hospital  Cafeteria;   Restaurant  License  Tax; 

Section  127 

30  April  1954 

Meals  served  and  paid  for  in  a  cafeteria  open  to  the  public  are  subject 
to  the  retail  sales  tax  even  though  the  hospital  is  operated  by  a  charitable, 
educational,  and  non-profit  corporation.  However,  free  meals  furnished 
student  nurses  in  connection  with  the  operation  of  a  School  of  Nursing 
at  said  hospital  would  not  be  subject  to  the  sales  tax.  The  per-chair  restau- 
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rant  license  tax  need  not  be  assessed  with  respect  to  every  chair  in  the 
cafeteria,  but  it  would  be  proper  to  make  an  allocation  as  between  public 
users  and  student  nurse  users  of  the  cafeteria  arriving  at  the  number  of 
chairs   to   be   assessed   for   restaurant   license   tax   purposes. 

Sales  and  Use  Tax;  Rentals;  Applicability  of  Single  Article 
$15.00  Maximum  Tax  to  Rental  Period 

30  April  1954 

When  an  item  of  personal  property  is  rented  for  a  contract  period  of 
twelve  months,  the  twelve  month  contract  rental  period  is  regarded  as  a 
single  rental  and  sales  tax  thereon  is  subject  to  a  maximum  limitation  of 
$15.00  with  respect  to  the  entire  contract  period  of  rental  of  the  article 
in   question. 

Sales  and  Use  Tax;  Exemptions;  Motor  Vehicle  Repair  Parts;  Fleet 
OF  Motor  Vehicles;  What  Constitutes  Motor  Vehicle;  Forklift 

AND    PAYLOADER    NOT    WITHIN    EXEMPTION 

5  May  1954 

A  forklift  and  a  payloader  do  not  constitute  motor  vehicles  within  the 
meaning  of  Section  406  (t)  of  the  Revenue  Act  which  provides  for  sales 
tax  only  at  the  wholesale  rate  in  the  case  of  sales  of  lubricants,  repair 
parts  and  accessories  for  motor  vehicles  when  made  to  the  owner  and 
operator  of  fleets  of  five  or  more  motor  vehicles. 

Income  Taxes;  Deductions;  Income  from  Investment  in  Foreign  State; 
Income  Not  Taxed  by  Foreign  State 

14  May  1954 

When  a  resident  has  income  from  a  business  or  investment  in  real  or 
tangible  property  in  another  state,  and  such  other  state  does  not  tax  said 
income,  the  income  must  be  reported  to  North  Carolina  and  tax  paid 
thereon. 

License  Tax;   Opticians;  Persons  Who  Fit  Glass 
Frames  to  the  Face;  Section  109 

14   May   1954 

A  person  whose  occupation  consists  of  "fitting  glasses  on  the  face"  is 
liable  for  the  license  tax  imposed  on'  opticians  by  Section  109  of  the  Reve- 
nue Act. 

Inheritance  Taxes;  Liens;  Property  Sold  to  Bona  Fide  Purchaser 

18   May  1954 

When  a  grantor  deeds  real  estate,  reserving  a  life  estate  in  the  property, 
and  subsequent  to  the  grantor's  death  the  grantee  conveys  the  oroperty  to 


154  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

a  third  party  who  is  a  bona  fide  purchaser  without  notice,  the  value  of 
the  property  is  included  in  the  gross  estate  of  the  decedent  for  inherit- 
ance tax  purposes  and  the  lien  of  Section  18  of  the  Revenue  Act  does 
not  attach  to  the  land. 

Inheritance  Taxes;  Gross  Estate;  Tenancy  by  the  Entireties; 
Purchase  Price  Paid  by  Wife 

21  May  1954 

Under  the  circumstances  presented,  when  a  wife  purchases  real  prop- 
erty and  pays  the  purchase  price  out  of  her  separate  estate  and  directs 
that  the  deed  be  made  to  herself  and  her  husband,  the  husband  does  not 
hold  as  a  tenant  by  the  entireties  and  no  portion  of  the  property  should  be 
included   in  the   husband's   gross  estate  for   inheritance  tax  purposes. 

Sales  and  Use  Tax;  Made-to-Order  Aluminum  Awnings;   Sale  or 
Consumption  in  Fulfilling  Contract;  Computation  of  Tax 

24  May  1954 

When  aluminum  awnings  are  made  to  order  and  are  brought  to  the 
place  of  installation  unassembled,  the  transaction  constitutes  a  sale  and 
sales  tax  at  the  rate  of  3%   of  the  purchase  price  applies. 

Income  Taxes;   Allocation;   Doing  Business;   Maintenance 
of  Office  for  Salesman 

25  May  1954 

Under  the  particular  circumstances  stated,  the  corporations  are  not 
doing  business  by  maintaining  a  sales  office  in  this  state. 

Income  Taxes;  Gross  Income;  Recognition  of  Gain  or  Loss; 
Exchange  of  Like  Kind  with  Boot 

26  May  1954 

X  exchanges  a  house  with  a  basis  to  him  of  $28,500  for  $7,000  cash  plus 
a  house  having  a  fair  market  value  at  the  time  of  the  exchange  of  $21,500. 
X  has  realized  no  taxable  gain. 

Sales  and  Use  Tax;   Sales  to  Nonresidents;   Shipments  to  Non- 
residents; Purchase  by  Resident  with  Direct 
Shipment  to  Nonresident 

31  May  1954    * 

The  sales  tax  is  applicable  to  a  sale  by  a  North  Carolina  merchant  to 
a  North  Carolina  resident  who  is  making  a  gift  of  goods  purchased  to  an 
out-of-State  donee  and  who  arranges  for  the  merchant  to  use  his  wrapping 
and  shipping  facilities. 
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License  Taxes;  Mercantile  Agency;  What  Constitutes  Mercantile 
Agency;  Section  123 

3  June  1954 

G.  S.  105-57  levies  a  license  tax  on  persons  engaged  in  the  business  of 
reporting  "the  financial  standing  of  persons,  firms,  or  corporations  for 
compensation".  For  the  purposes  of  this  section,  a  report  does  not  consti- 
tute a  report  as  to  financial  standing  if  it  does  not  include  the  essential 
elements  of  net  worth,  or  a  statement  of  liabilities  and  assets  which 
would  disclose  net  worth,  or  other  pertinent  information  disclosing  "finan- 
cial standing". 

Inheritance  Taxes;  Devise  of  Life  Estate;  Computation  of  Tax 

14  June  1954 

Under  the  facts   stated,  there  was  no  power  of  appointment  nor  a  re- 
"served  power  of  revocation  created  by  the  devisor  and  the  provisions  of  the 
sixth  paragraph  of   Section   1   of  the   Revenue  Act  are   not  applicable   in 
letermining    the    inheritance    taxes. 

Income  Taxes;  Deductions;  Income  from  Property  in 
Foreign  Country;  Nature  of  Oil  Royalties 

15  June  1954 

Overriding  royalties  from  Venezuelan  oil  concessions  constitute  an  inter- 
st  in  real  property.  When  a  North  Carolina  resident  is  required  to  pay 
neome  tax  on  such  royalties  to  Venezuela,  he  is  entitled  to  the  deduction 
ontained  in  Section  322  (10)   (b). 

General  Administration;  Certificate  of  Tax  Liability;  When 
Income  Tax  Lien  Attaches  to  Personalty 

15  June  1954 

Under  the  provisions  of  Section  912  and  Section  913  (3)  of  the  Revenue 
'\ct,  it  would  appear  that  the  State's  lien  for  taxes  would  not  attach  to  a 
axpayer's    personal    property    prior    to    levy. 

Income  Tax;   Foreign  Corporations;   Net  Economic  Loss; 
Non-Taxable   Income 

15  June  1954 

When    a    foreign    corporation    doing    business    in    this    and    other    states 
as  a  net  economic  loss,  such  loss  should  be  apportioned  to  North  Caro- 
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lina  by  the  use  of  the  same  allocation  fraction  which  would  be  used  to 
apportion  net  income.  Non-taxable  income  must  be  taken  into  considera- 
tion in  determining  whether  there  is  a  net  economic  loss.  If  in  the  following 
year  the  corporation  has  net  taxable  income  and  also  has  non-taxable 
income  these  should  be  allocated  to  North  Carolina  by  using  the  alloca- 
tion fraction  for  that  year.  The  portion  of  non-taxable  income  for  that 
year  allocated  to  North  Carolina  should  be  subtracted  from  North  Caro- 
lina's portion  of  the  net  economic  loss  from  the  prior  year.  The  remainder 
is  the  deduction  allowable  in  the  second  year  on  account  of  the  loss  in  the 
first  year. 

Franchise   Tax;    Exemptions;    North   Carolina 

15  June  1954 

An  amendment  to  a  corporation's  charter  which  authorizes  the  directors! 
in  their  discretion  upon  dissolution  of  the  corporation  to  give  all  its  assets 
to  another  corporation  organized  for  similar  purposes  does  not  transform 
the  corporation  into  a  nonprofit  corporation.  Even  though  a  corporation 
is  a  nonprofit  one  it  is  not  exempt  from  franchise  tax  unless  it  is  one  of  the 
type  of  organizations  enumerated  in  Section  213  of  the  Revenue  Act. 

Inheritance  Tax 

16  June  1954 


When  a  resident  of  North  Carolina  eighteen  years  before  her  death, 
conveys  property  to  trustees,  retaining  no  right  to  amend  or  revoke  the' 
trust  and  no  right  to  the  income,  giving  the  trustees  complete  power  to 
dispose  of  the  income  during  the  settlor's  life  as  the  trustees  see  fit  ancj 
providing  for  distribution  of  the  principal  upon  the  death  or  marriage' 
of  the  trustee  following  the  death  of  the  settlor,  such  distribution  being 
to  the  person  who  would  have  taken  as  next  of  kin  to  the  settlor  had  tht 
settlor  died  intestate  at  the  time  of  the  distribution,  no  inheritance  ta> 
is   due  the   State   on   account  of  this   transfer. 


Income  Tax;   Gross  Income;  Jurisdiction  to  Tax;   Income  of 
Nonresident  from   Personal  Services  in   State 


s 


24  June  1954 

Inasmuch  as  Iowa  has  no  reciprocity  statutes  affording  relief  from 
Iowa  income  tax  to  North  Carolina  residents  earning  compensation  i; 
Iowa,  a  resident  of  Iowa  is  liable  for  North  Carolina  income  tax  witl 
respect  to  compensation  earned  in  this   State. 
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DIGEST  OF 
MISCELLANEOUS  OPINIONS 

License  Taxes;  Plumbing  Licenses;  Carrying  on  Business  in  Several 
Places;  Sections  100  (a)  and  155  of  the  Revenue  Act 

1  July  1952 

A  plumbing  contractor  who  maintains  his  principal  office  in  one  place 
and  carries  on  plumbing  activities  in  municipalities  in  other  counties  is 
required  under  Section  155  to  procure  an  additional  State  license  for  each 
place  where  he  carries  on  said  business. 

Drivers'  Licenses;  Revoking  Driver's  License  Never  Issued 

1  July  1952 

One  to  whom  an  operator's  license  has  never  been  issued  cannot  be 
guilty  of  operating  a  motor  vehicle  after  revocation  of  his  license. 

Havelock  Zoning   Commission;    Qualifications  of   Members 

1  July  1952 

Members  of  the  Havelock  Zoning  Commission  created  by  Chapter  757 
■of  the  Session  Laws  of  1951  are  exempt  from  the  provisions  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding. 
In  order  for  a  person  to  qualify  as  a  member  of  the  Commission,  he  must 
be  a  legal  resident  and  voter  in  the  area  over  which  the  Zoning  Com- 
mission  has   jurisdiction. 

Gambling;  Justice  of  the  Peace;  Jurisdiction 

2  July  1952 

A  justice  of  the  peace  does  not  have  final  jurisdiction  in  cases  in  which 
persons  are  charged  with  gambling  since  the  punishment  for  this  offense 
lis  a  misdemeanor  and  is  greater  than  that  which  may  be  administered 
by  a  justice   of   the   peace. 

Motor  Vehicles;   For  Hire;   Ride-Sharing  Arrangement 

2  July  1952 

A  "For  Hire"  license  plate  is  not  required,  regardless  of  the  capacity 
isf  the  vehicle,  if  all  of  the  following  facts  are  present: 

(a)  The  vehicle  is  an  automobile  as  distinguished  from  a  bus,  truck, 
\>T  other  motor  vehicle;    (b)    it  is  operated  by  the  owner;    (c)   the  cost  of 
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operation  is  shared  by  the  passengers  on  a  "share  the  expense"  plan. 
Otherwise,  a  "For  Hire"  license  is  required  for  a  passenger  motor  vehi- 
cle operated  in  transporting  passengers  for  compensation  if  the  vehicle 
is    designed   to   carry   more   than    7   passengers,   including   the   driver. 

Schools;  Current  Expense  Budget;  Payment  to  Administrative 
Units  Monthly 

2  July  1952 

G.  S.  115-363  requires  the  county  treasurer  to  pay  to  each  of  the  school 
administrative  units  in  the  county  monthly  and  on  a  per  capita  enrollment 
basis  its  share  of  all  funds  collected  for  the  current  expense  budget  until 
the  full  amount  of  each  budget,  together  with  any  supplementary  budget 
that  may  have  been  adopted  and  approved,  has  been  paid.  If  there  are 
additional  collections  after  that,  these  additional  funds  will  remain  with 
the  county  treasurer  to  the  credit  of  the  various  administrative  units  on 
a  per  capita  enrollment  basis  and  this  surplus  can  be  taken  into  con- 
sideration in  making  the  budget  for  the  next  fiscal  year.  G.  S.  115-368, 
G.  S.  153-124  and  SCHOOL  TRUSTEES  v.  BENNER,  222  N.  C.  566. 

Motor  Vehicles;  Rules  of  the  Road;  Hand  Signals 

3  July  1952 

G.  S.  20-154  requires  the  driver  of  any  vehicle  upon  a  highway,  be- 
fore turning  from  a  direct  line,  to  give  the  customary  signal  of  his  inten- 
tion to  make  such  movement,  the  signal  being  given  by  hand  or  by  me- 
chanical device.  This  section  is  not  limited  to  turning  at  an  intersection, 
but  applies  also  to  one  who  turns  into  another  lane  of  traffic  so  as  to  pass 
a  vehicle  which  he  is  overtaking. 

(1)  Municipal  Corporations;  Authority  to  Furnish  Water  and  Sewer 

Facilities  for  County  Schools 

(2)  Schools;  Authority  of  County  Board  of  Education  to  CoNTRAcr 

WITH  City  for  Water  and  Sewerage  Facilities  i 

7  July  1952 

G.  S.  160-255  authorizes  municipalities  to  furnish  water  to  persons  de^' 
siring  the  same  outside  the  corporate  limits  where  the  service  is  available,; 
In  the  case  of  CONSTRUCTION  COMPANY  v.  RALEIGH,  230  N.  C.  365J 
the  Supreme  Court  held  that  the  matter  of  furnishing  water  and  sewei 
facilities  by  a  city  to  persons  living  outside  its  limits  is  entirely  con- 
tractual. Under  G.  S.  115-84-91-92  and  96,  it  is  the  duty  of  county  boards: 
of  education  to  provide  equipment,  water  and  sanitary  facilities  for  school 
buildings.  Under  these  sections  it  is  thought  that  a  county  board  of  edu- 
cation may  contract  with  a  municipality  to  furnish  water  and  sewer  faci 
lities  to  a  school  building  located  outside  the  corporate  limits.   It  woulc 
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also  seem  that  the  provisions  of  Article  8,  Chapter  143,  of  the  General 
Statutes,  relative  to  advertisement  for  competitive  bids,  are  not  applicable 
to  such  contract.  MULLEN  v.  LOUISBURG,  225  N.  C.  53. 

Municipalities;  Water  and  Sewage  Facilities;  Installation  by  Private 

Individuals;  Payment  by  Water  and  Light  Revenues; 

Annexation  of  Contiguous  Area 

3  July  1952 

A  municipality  does  not  have  the  authority  to  enter  into  an  agreement 
with  the  builders  of  a  subdivision  which  is  located  outside  of  the  municipal- 
ity and  agree  to  pay  or  refund  to  them  the  cost  of  installing  water  and 
sewer  mains  from  the  gross  water  and  electric  light  revenues  collected 
by  the  city  from  tenants  who  shall  occupy  the  dwellings  in  the  subdivision. 

Intoxicating  Liquors;  Beer  and  Wine; 
Transportation  Into  Dry  Counties 

7  July  1952 

Construing  together  G.  S.  18-49  and  18-32  it  is  doubtful  that  it  is  a 
violation  of  law  for  a  person  to  bring  into  a  dry  county  one  gallon  of 
whiskey  legally  purchased  from  an  ABC  store  and  at  the  same  time  bring 
in  one  case  of  beer,  provided  the  seals  on  the  bottles  have  not  been  broken. 

It  is  doubtful  that  G.  S.  18-6  and  18-13  require  the  confiscation  of 
whiskey  when  a  person  is  arrested  in  a  dry  county  charged  with  public 
drunkenness  and  has  on  his  person  two  or  three  pints  of  tax-paid  whiskey 
with  the  seals  on  the  bottles  unbroken. 

License  Taxes;   Laundries;   Work  Performed 
Outside  County;  Section  150 

7  July  1952 

Under  Section  105-85  a  county  may  levy  a  license  tax  on  a  person  en- 
gaged in  the  business  of  laundry  work  when  the  work  is  performed  out- 
t  side  the  county.  This  is  ti-ue  even  in  the  case  where  the  work  is  performed 
in  the  same  city  if  the  work  is  actually  perfonned  in  that  part  of  the  city 
lying  in  another  county. 

Gasoline  Tax;  Non-highway  Use;  Refunds 

7  July  1952 

The  Commissioner  of  Revenue  may  not  refund  taxes  paid  on  gasoline 
[used  for  non-highway  purposes  unless  the  request  for   i-efund  is  filed  as 
required  by  the  statute.  No  request  may  include  gasoline  purchased  prior 
to  the  quarter  preceding  the  making  of  a  refund. 
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Schools;  Use  of  School  Buildings  for  Community  Purposes 

7  July  1952 

G.  S.  115-95  makes  it  the  duty  of  county  and  city  boards  of  education 
to  encourage  the  use  of  a  school  building  for  civic  or  community  meetings 
of  all  kinds  that  may  be  beneficial  to  the  members  of  the  community.  This 
section  also  provides  that  the  State  and  local  boards  of  education  shall 
have  power  and  authority  to  promulgate  rules  by  which  school  buildings 
may  be  used  for  other  than  school  purposes.  G.  S.  115-136  provides  that 
local  school  committees  shall  be  entrusted  with  the  care  and  custody  of 
school  property,  subject  to  the  rules  and  regulations  governing  school 
property   adopted   by   the   county   boards   of   education. 


Schools;  Audit  of  School  Funds 


7  July  1952 


G.  S.  115-168  and  G.  S.  115-369  make  it  the  duty  of  county  and  city 
boards  of  education  to  see  that  school  funds  are  audited.  However,  these 
sections  do  not  require  a  certified  public  accountant  to  be  employed.  It 
would  seem  that  all  that  is  required  is  for  the  school  board  to  employ  a 
person  capable  of  doing  the  work. 

Municipalities;  Duty  to  Construct  Sewer 

8  July  1952 

A  municipal  corporation  has  no  duty,  in  the  absence  of  compulsory  stat- 
utory requirement,  to  construct  or  otherwise  provide  sewers  or  drains,  and 
it  is  not  liable  for  injuries  caused  by  a  failure  to  construct  such  improve- 
ments. 

Coroners;  Authority  to  Hold  Inquest  in  Great  Smoky 
Mountain  National  Park 

9  July  1952 

A  coroner  has  no  authority  to  hold  an  inquest  within  the  Great  Smoky 
Mountain  National  Park  area  since  the  jurisdiction  of  State  officers  ap-i 
pears  to  be  limited  to  the  right  of  service  of  civil  or  criminal  process  fol? 
crimes  or  causes  of  action  arising  outside  of  the  Park  area. 

Municipal  Corporations;   Public  Nuisance;   Abatement 

9  July  1952   > 

Municipal  coi'porations  have  power  to  abate  nuisances  in  a  summary 
manner  but  where  the  nuisance  consists  in  the  operation  of  a  business  in- 
side the  corporate  limits,  it  is  perhaps  a  better  practice  to  apply  to  the 
court  for  an  injunction  instead  of  proceeding  by  a  prohibitory  ordinance 
or  by  direct  abatement. 
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(1)  Municipal  Corporations;  City  Hall 
(2)   License  Tax;  Florists 

10  July  1952 

The  State  does  not  levy  any  privilege  license  tax  on  florists.  Cities  and 
towns  have  general  authority  to  levy  privilege  license  taxes  and  would 
be  authorized   to  levy  a   privilege   license   tax   on   florists. 

Ad   Valorem    Taxation;    Personal   Property;    Listing   and   Assessing; 

Property  Destined  for  Shipping  Out  of  the  State  But  Still  in 

Hands  of  Shipper  As  of  January  1st 

10  July  1952 

Personal  property  stored  in  a  warehouse  on  January  1st  is  subject  to 
ad  valorem  taxation  even  though  such  property  has  been  sold  to  a  non- 
;  resident  prior  to  such  date. 

Ad  Valorem  Taxation;  Exemptions;  City-owned  Parking  Lot; 
Right  of  County  to  Exempt 


I: 


11  July  1952 

A   city-owned   public    parking   lot   is    exempt   from   county   ad   valorem 
roperty  taxes. 

Counties;  Courthouse  Annex;  Contract  for  Construction 

11  July  1952 

G.  S.  153-130  provides  that  no  contract  requiring  the  payment  of  money 
shall  be  made  unless  provision  for  the  payment  thereof  has  been  made 
by  an  appropriation  resolution.  This  statute  requires  the  county  com- 
missioners to  make  an  appropriation  and  to  balance  the  budget  by  reve- 
nues either  on  hand  or  reasonably  anticipated  by  the  time  they  are  needed. 
Before  the  commissioners  can  let  such  contract,  the  full  amount  of  money 
required  to  complete  the  project  must  be  either  on  hand  or  reasonably 
anticipated  from  revenues  to  come  in  by  the  time  they  are  needed.  See 
JACKSON   V.   COMMISSIONERS,   171   N.   C.   379. 

Income   Tax;    Foreign    Corporations;    Foreign    Companies;    Dividends; 
Shares  Owned  by  North  Carolina  Resident 

14  July  1952 

A  North  Carolina  resident,  although  an  alien  would  be  liable  for  income 
tax  on  income  received  in  the  form  of  dividends  from  shares  of  stock  in 
British  Commonwealth  companies,  some  of  which  are  in  England  and 
some  in  Australia. 
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Election   Laws;   Chapter  209,   Session  Laws  of   1951   Places  Graham 
County  Under  State-wide  Primary  Law 

14  July  1952 

Chapter  209,  Session  Laws  of  1951  places  Graham  County  under  the  j 
state-wide  primary  law.  Under  G.  S.  163-119,  163-135  and  163-128,  all' 
candidates  for  township  offices  of  Graham  County  are  required  to  be  nom- 
inated in  the  Primary  and  to  file  notice  of  candidacy  and  pledge  and  pay 
filing  fees  as  set  out  in  the  statute.  Candidates  not  complying  with  the 
foregoing  provisions  are  not  eligible  to  have  their  names  placed  on  the 
ballot  to  be  voted  for  in  the  general  election.  McLEAN  v.  DURHAM 
COUNTY  BOARD,  222  N.  C.  6. 

Constitutional  Law;  Evidence;  Admissibility  of  Blood  Samples  Taken 

FROM  Defendant  Without  His  Consent,  to  Determine 

Alcoholic   Concentration 

14  July  1952 

Evidence  as  to  the  alcoholic  content  in  a  person's  blood  obtained  by 
violence  and  without  his  consent  would  probably  not  be  admissible  in  the 
light  of  a  recent  decision  of  the  Supreme  Court  of  the  United  States 
(Rochin  v.  Calif.,  72  Sup.  Ct.  Rep.  205)  as  a  conviction  based  on  evidence 
obtained  in  such  a  manner  violates  the  due  process  clause  of  the  Fourteenth 
Amendment. 

Municipalities  Furnishing  Water  to  Nonresident  Consumers;   Rates 
TO  BE  Charged  to  Consumers  Outside  Corporate  Limits 

14  July  1952 

G.  S.  160-255  authorizes  a  municipality  to  maintain  its  own  water- 
works system  and  to  furnish  water  to  the  city  and  its  citizens  and  to 
any  person,  firm,  or  corporation,  desiring  the  same  outside  the  corporate 
limits  where  the  service  is  available. 

G.  S.  160-256  specifically  provides  that  for  service  supplied  outside  the 
corporate  limits,  the  governing  body  may  fix  a  different  rate  from  that 
charged  within   the  corporate   limits. 

Housing  Aurhorities;  Contracts;  G.  S.  143-132    (Requiring  Three 
Bids)  ;  Mandatory  or  Directory 

14  July  1952 

G.  S.  143-132  provides  that  no  contracts  to  which  G.  S.  143-129  applies 
shall  be  awarded  unless  at  least  three  competitive  bids  have  been  received. 
Since  the  law  does  not  require  the  impossible,  it  is  thought  the  public 
authority   may   let   bids    to    the   lowest   responsible    bidder    with    only   two 


I 
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bids  when  it  has  been  ascertained  that  it  is  impossible  to  get  three  bids, 
provided  the  lowest  responsible  bid  is  within  the  appropriation.  The  pub- 
lic interest  requires  that  the  projects  be  constructed  after  a  reasonable 
effort  has  been  made  to  comply  with  the  statute,  and  to  that  extent  it 
would  seem  that  the  provisions  of  G.  S.  143-132  are  directory  and  not 
mandatory. 

Courts;   Justices  of  the  Peace;   Collecting  Agencies 

15  July  1952 

G.  S.  66-41  provides  that  any  person  operating-  a  collection  agency  shall 
receive  from  the  Insurance  Commissioner  permit  to  engage  in  such  busi- 
ness. G.  S.  105-45  requires  each  collection  agency  to  receive  from  the 
Commissioner  of  Revenue  a  State  license  for  the  privilege  of  engaging  in 
such  business  and  pay  a  tax  of  $50.  This  section  also  provides  that  cities 
and  towns  may  levy  a  license  tax  not  in  excess  of  that  levied  by  the  State. 

It  is  doubtful  that  a  justice  of  the  peace  can  operate  a  collection  agency 
without  violating  some  of  the  sections  in  Chapter  84  of  the  General  Stat- 
utes  as  to   the   illegal  practice   of  law. 

Justices  of  the  Peace;  Jurisdiction  in  County  Outside  of  Township 

15  July  1952 

Under  G.  S.  7-127  and  7-129,  justices  of  the  peace  have  county-wide 
jurisdiction.  However,  a  justice  of  the  peace  may  not  be  compelled  to  try 
a  cause  outside  the  township  for  which  he  was  elected  or  appointed. 

Counties;  Insane  Persons;  Expense  of  Returning  Inmate 
TO  State  Hospital 

15  July  1952 

G.  S.  122-27  provides  that  the  expense  of  returning  to  the  hospital  an 
inmate  who  has  escaped  from  a  State  Hospital  shall  be  borne  by  the  county 
of  such  inmate's  legal  settlement.  That  seems  to  mean  the  county  where 
he  had  acquired  the  right  to  assistance  under  the  poor  laws.  Black's  Law 
Dictionary,   page    1613;    Bouvier's    Law   Distionary,   page    516. 

An  insane  person  is  incapable  of  changing  his  legal  settlement.  COM- 
MISSIONERS  OF   Mcdowell   county   v.   commissioners   of 

FORSYTH  COUNTY,  121  N.  C.  295;  COMMISSIONERS  OF  BURKE 
county  v.  COMMISSIONERS   OF  BUNCOMBE   COUNTY,   101   N.   C. 

520. 


Criminal  Law;   False  Pretense 


16  July  1952 


A   false   pretense   can   be    committed   by    conduct   as   well    as   by   verbal 
representations. 
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Courts;  Justices  of  the  Peace;  Chief  of  Police  Serving  as 
Justice  of  the  Peace 

16  July  1952 

There  is  no  constitutional  provision  against  a  chief  of  police  acting  in 
the  capacity  of  justice  of  the  peace,  but  the  practice  of  uniting  executive, 
administrative  and  judicial  oflRcers  in  the  same  person  should  not  be  fol- 
lowed. Until  the  Supreme  Court  holds  to  the  contrary,  a  search  warrant 
issued  by  a  chief  of  police  who  is  at  the  same  time  a  justice  of  the  peace 
and  served  by  one  of  his  officers  should  be  considered  as  valid. 

Elections;  Compensation  of  Precinct  Officials;  Allovi^ance  of  Mileage 

16  July  1952 

The  board  of  county  commissioners  has  the  discretion  to  allow  regis- 
trars mileage  on  days  when  meetings  are  called  pursuant  to  their  duties 
as  registrars  under  the  last  proviso  contained  in  G.   S.  163-20. 

Ad  Valorem  Taxes;  Penalties  and  Interest;  Receivership  Priorities 

16  July  1952 

Interest  accruing  on  ad  valorem  taxes  prior  to  the  appointment  of  a  re- 
ceiver for  the  taxpayer  is  a  valid  claim  of  the  City  and  is  entitled  to  the 
same  preferred  status  as  the  tax  with  respect  to  which  the  interest  ac- 
crues. 

Municipalities;  Vacancy  on  Board  of  Commissioners  Filled  by 
Remaining  Members  for  Unexpired  Term 

17  July  1952 

The  Charter  of  the  Town  of  Dublin  is  contained  in  Chapter  23,  Private 
Laws,  Extra  Session  1913.  Section  9  thereof  provides  that  the  town  com- 
missioners shall  fill  all  vacancies  in  the  offices  of  said  town  caused  by 
failure  to  qualify,  resignation  or  otherwise.  G.  S.  160-8  provides  that  in' 
the  case  of  all  municipalities  governed  by  general  law,  vacancies  in  the 
office  of  commissioner  are  filled  by  appointment  of  remaining  commission- 
ers. G.  S.  160-25  requires  a  town  commissioner  to  be  a  qualified  voted 
within  the  town.  When  a  commissioner  removes  from  a  town,  that  creates 
a  vacancy  in  the  office.  Article  2,  Chapter  128  of  the  General  Statutes  pro- 
vides the  machinery  for  the  removal  from  office  of  certain  officials.  The 
town  commissioner  is  not  included  in  this  list. 


Election  Laws;  Qualifications  for  Voting;  Absentee 
Ballots  in  General  Election 


I 


17  July  1952 

Article  VI,  Section  2,  of  the  State  Constitution  provides  that  a  qualified 
voter  shall  reside  in  the  State  for  one  year  and  in  the  precinct,  ward  or 
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other  election  district  in  which  he  offers  to  vote  for  four  months  next 
preceding  the  election.  The  Supreme  Court  construes  "residence"  as  used 
in  this  section  as  synonymous  with  domicile,  denoting  a  permanent  dwelling 
place  to  which  the  party  when  absent  always  intends  to  return.  STATE  v. 
GRIZZARD,  89  N.  C.  115;  GOWER  v.  CARTER,  195  N.  C.  697;  OWENS 
V.  CHAPLIN,  228  N.  C.  705. 

Clerk  of  Court;  Power  to  Order  Production  of  Will  for  Probate 

17  July  1952 

A  Clerk  of  Court  does  not  have  the  power  to  compel  production  of  a 
will  for  probate  on  his  own  motion,  but  he  acts  only  on  the  application  by 
affidavit  of  a  person  interested  in  the  estate.  While  an  unprobated  will  is 
in   existence,   letters   of   administration   cannot  issue. 

Counties;  Sale  of  Part  of  the  Courthouse  Property 

17  July  1952 

Under  G.  S.  153-9  (14)  county  commissioners  are  authorized  to  lease 
or  sell  its  real  property  at  private  sale.  G.  S.  160-59  applies  to  municipali- 
ties only.  Following  the  reasoning  in  SOUTHPORT  v.  STANLY,  125  N.  C. 
464,  the  Supreme  Court  would  probably  not  permit  a  county  to  sell,  with- 
out a  special  act  of  the  Legislature,  its  courthouse,  jail  or  other  property 
essential  to  the  functioning  of  the  county  government.  As  to  surplus  prop- 
erty, it  is  thought  the  commissioners  may  sell  the  same  at  private  sale 
after  the  adoption  of  a  resolution  finding  as  a  fact  that  the  property  in 
question  is  not  needed  for  any  public  purpose. 

Courts;  Right  of  Clerk  of  Municipal  County  Court  to  Retain  Fees 
Collected  for  Reporting  Convictions  to  Department  of  Motor  Vehicle 

17  July  1952 

The  Municipal  County  Court  of  Kinston  (Lenoir  County),  established 
under  Chapter  233,  Public  Laws  of  1925,  provides  that  all  costs  collected 
for  criminal  violations  occurring  within  the  limits  of  the  town  involved 
shall  be  paid  into  the  town  treasury,  and  for  all  violations  occurring  out- 
side the  town,  costs  are  paid  into  the  county  treasury.  G.  S.  20-24  (b)  re- 
quires the  clerks  of  criminal  courts  to  file  certain  reports  with  the  De- 
partment of  Motor  Vehicles.  G.  S.  6-1  and  G.  S.  2-26  set  out  the  costs 
which  may  be  collected  in  criminal  cases.  These  statutes  do  not  provide 
for  a  fee  for  making  the  reports  required  by  G.  S.  20-24  (b).  Therefore, 
it  is  to  be  doubted  that  a  clerk  is  authorized  to  retain  from  the  costs  col- 
lected a  fee  for  making  such  report. 

Counties;  Authority  to  Offer  Reward  for  Apprehension  of  Criminals 

17  July  1952 

It  is  to  be  doubted  that  a  county  has  the  authority  to  oflFer  a  reward  for 
the  apprehension  of  criminals.  G*.  S.  153-1;  G.  S.  153-2  (3);  G.  S.  153-9; 
G.  S.  15-53.  MADRY  v.  SCOTLAND  NECK,  214  N.  C.  461. 
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Motor  Vehicles;    Registration   Tags;    Nonresident  Assuming 
Residence  in   State 

18  July  1952 

A  resident  of  Connecticut  who  moves  to  North  Carolina  with  the  inten- 
tion of  permanently  residing  here  is  not  required  to  procure  North  Caro- 
lina registration  plates  until  he  has  been  in  this  State  for  six  months, 
according  to  the  reciprocity  agreement  between  Connecticut  and  North 
Carolina. 

License  Taxes;  County  Tax  on  Laundry  and  Drive-in  Theater  Located 
in  County;  Sections  150  and  104^^  of  the  Revenue  Act 

18  July  1952 

Counties  have  no  authority  to  levy  privilege  taxes  on  laundries  located 
within  the  county  or  on  drive-in  theaters  located  within  the  county. 

Ad  Valorem  Taxes;  Real  Property  or  Personal  Property;  Power 

Transmission  and  Distribution  Systems;  Distribution 

Transformers;  Street  Lighting  Systems 

18  July  1952 

Power  transmission  lines,  distribution  systems  and  lines,  sub-stations, 
transformers,  materials  and  service  lines  permanently  affixed  to  the  soil 
should  be  treated  as  real  property  rather  than  personal  property  for  ad 
valorem  property  tax  purposes. 

Income  Taxes;  Deductions;  Contributions 

18  July  1952 

A  donation  to  a  corporation  engaged  exclusively  in  operating  recreational 
facilities  for  use  without  charge  by  the  children  of  the  entire  community 
is  a  contribution  deductible  for  income  tax  purposes  by  the  donor. 

General  Administration;  Disclosure  of  Information 

18  July  1952 

The  Department  of  Revenue  is  forbidden  by  Section  928  of  the  Revenue 
Act  to  furnish  to  an  individual  or  firm,  or  to  a  local  Chamber  of  Com- 
merce, a  list  of  persons  who  have  procured  licenses  under  Schedule  "B". 

Eugenics;   Sterilization;   Liability  of  Doctor  Performing 
Consent  Operation 

18  July  1952 

Health  Officers  should  not  advise  physicians  to  perform  sterilization 
operations,  even  though  consent  is  obtained  from  the  patient  or  those  hav- 
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ing-  a  right  to  object  thereto.  It  is  possible  that  the  Court  might  hold,  in 
the  absence  of  sound  therapeutic  reasons,  that  there  was  some  liability 
on  the  part  of  the  physician  performing  the  operation,  even  though  the 
necessary  consents   had   been   obtained. 

Employment   Security  Act;   Criminal   Procedure; 
Indictment;  Commitment 

21  July  1952 

A  person  who  receives  benefits  under  the  Employment  Security  Law  by 
means  of  false  representations  may  be  indicted  under  G.  S.  96-18  for  each 
week  that  such  benefits  are  received  under  such  representations,  and  the 
complete  number  of  weeks  involved  may  be  consolidated  in  one  warrant, 
with  separate  counts.  The  commitment  may  be  issued  so  as  to  cover  all 
of  the  sentences  of  imprisonment  and  each  week,  and  they  may  be  made 
consecutive    and   contained    in    the   same   commitment. 

Motor  Vehicles;  Speed  Limit;  Municipal  Regulations 

21  July  1952 

A  municipality  may  fix  a  speed  limit  of  not  less  than  25  MPH  upon 
streets  which  are  not  part  of  the  State  Highway  system  and  are  not  main- 
tained by  the  State  Highway  and  Public  Works  Commission.  Appropriate 
signs  must  be  erected  before  such  ordinance  becomes  effective. 

Schools;   Conveyance  of  School  Property  by  County  Board  of 

Education  to  Trustees  of  City  Administrative  Unit  Upon 

Consolidation  with  City  Administrative  Unit 

21  July  1952 

G.  S.  115-352  provides  that  title  to  school  property  within  a  City  Admin- 
istrative Unit  shall  be  held  by  the  trustees.  When  a  school  district  in  a 
county  administrative  unit  is  consolidated  with  a  city  administrative  unit, 
it  may  be  that  title  is  automatically  transferred  to  the  trustees  of  a  city 
administrative  unit.  However,  in  the  absence  of  such  expi^ess  statutory 
provision,  it  is  suggested  that  a  state-wide  statute  be  passed  authorizing 
a  conveyance   of  title  under   such   circumstances. 

Double  Office  Holding;  Member  County  ABC  Board; 
Member  Local  School  Committee 

21  July  1952 

Membership  on  a  local  school  committee  and  on  a  county  ABC  Board 
are  both  public  offices  within  the  contemplation  of  Article  XIV,  Section  7,  of 
the  State  Constitution.  See  G.  S.  115-131  and  G.  S.  18-41. 
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Municipalities;  Furnishing  Water  to  Nonresident  Consumers;  Rates 
TO  be  Charged  to  Consumers  Outside  Corporate  Limits 

21  July  1952 

G.  S.  160-255  authorizes  a  municipality  to  maintain  its  own  waterworks 
system  and  to  furnish  water  to  the  city  and  its  citizens  and  to  any  person, 
firm,  or  corporation,  desiring  the  same  outside  the  corporate  limits  where 
the  service  is  available. 

G.  S.  160-256  specifically  provides  that  for  service  supplied  outside  the 
corporate  limits,  the  governing  body  may  fix  a  different  rate  from  that 
charged  within  the  corporate  limits. 

Criminal  Law;  Aiding  and  Abetting  in  the  Commission 
OF  A  Misdemeanor 

22  July  1952 
All  who   aid   and   abet  in   the   perpetration    of   a   misdemeanor  may  be 

charged  in  the  bill  of  indictment  as  principals,  and  upon  conviction  pun- 
ished as  principals. 

Marriage  Licenses;  Fees 

22  July  1952 

Under  G.  S.  51-20,  a  tax  of  $4.00  is  prescribed  for  the  issuance  of  a 
marriage  license.  In  addition  to  this,  G.  S.  161-10  prescribes  a  fee  of  $1.00 
for  the  issuance  of  a  marriage  license. 

Register  of  Deeds;  Registration  of  Separation  Papers  of  Veterans 

22  July  1952 

A  report  of  separation  and  a  discharge  from  the  armed  services  are,  in 
effect,  one  and  the  same  thing.  A  report  of  separation  gives  more  detailed 
information  with  respect  to  the  military  record  of  the  person  separated 
than  does  an  official  discharge.  Either  or  both  of  these  papers  should  be 
recorded  by  a  register  of  deeds. 

Tourist   Camps,   Inns,   Etc.;    RECftTRATiON   Requirements; 
Search  Warrants 

22  July  1952 

It  is  seriously  doubted  if  a  search  warrant  would  be  the  proper  method 
of  searching  a  tourist  camp  which  is  suspected  of  operating  for  immoral 
purposes. 
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Municipal  Corporations;  Leasing  Town  Property  Without 
Advertising  for  Bidders 

22  July  1952 

i  G.  S.  160-59  provides  that  municipalities  shall  have  power  to  sell  at 
public  outcry  after  thirty  days  notice  to  the  highest  bidder  any  property, 
real  or  personal,  belonging  to  such  municipality.  G.  S.  160-2  (6)  author- 
izes municipalities  to  sell  or  lease  any  waterworks,  lighting  plants,  gas  or 
electric,  or  any  other  public  utility  which  may  be  owned  by  such  municipal- 
ity, provided  such  sale  or  lease  shall  be  approved  by  a  majority  of  the 
voters  of  the  municipality.  A  Mainna  or  Yacht  Basin  was  constructed  by 
a  certain  municipality  with  monies  derived  from  a  loan  which  is  being 
repaid  from  the  income  derived  from  operating  the  Marina.  Under  the  cir- 
cumstances, the  courts  would  likely  hold  that  the  Marina  is  a  public  utility 
within  the  contemplation  of  G.  S.  160-2  (6).  Hence,  it  is  doubtful  that 
the  municipality  has  the  right  to  lease  the  Marina  for  a  term  of  ten  years 
with  a  right  of  renewal  without  complying  with  the  provisions  of  G.  S. 
160-59  and  probably  with  the  provisions  of  G.  S.  160-2  (6).  American 
Jurispi'udence,  Municipal  Corporation,  Section  559,  page  246;  American 
Jurisprudence,  Public  Utilities,  Section  2,  pages  571  and  572;  TAYLOR  v. 
COMMISSIONER  OF  NEW  BERN,  55  N.  C.  141. 

Municipal  Corporations;  Boxing  Commission;  Surplus  Funds 

22  July  1952 

Chapter  142  of  the  Private  Laws  of  1931,  which  establishes  a  Boxing 
Commission  for  the  City  of  Gastonia,  does  not  authorize  the  Commission 
to  maintain  an  operating  fund;  therefore,  since  the  Commission  is  an 
agency  of  the  City  of  Gastonia,  all  surplus  funds  remaining  in  the  hands 
of  the  Commission  should  be  turned  over  to  the  general  fund  of  the  City 
of  Gastonia. 

License  Taxes;  Municipal  License  Taxes;  Pool  Rooms;  Section  129  (c) ; 

Expiration  of  Municipal  License  Year;   Section  100  (b)  ; 

No  Days  of  Grace 

23  July  1952 

The  State  Revenue  Act  does  not  provide  any  "days  of  grace"  for  re- 
newing annual  privilege  licenses.  However,  the  civil  penalty  for  failure 
to  secure  a  new  license  after  the  old  one  expires  is  assessed  in  terms  of 
thirty-day  periods  and  thus  the  fact  that  no  civil  penalty  can  be  assessed 
until  the  expiration  of  the  first  thirty  days  may  have  given  rise  to  the 
belief  that  there  is  a  thirty-day  period  of  grace. 
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Schools;  Election  of  Members  of  Board  of  Education  in  Polk  County 

23  July  1952 

Chapter  698,  Session  Laws  of  1949,  provided  that  members  of  the  Board 
of  Education  of  Polk  County  would  be  elected  directly  by  the  people.  This 
Act  was  repealed  by  Chapter  490,  Session  Laws  of  1951,  ratified  March 
30th  1951  and  appointing  five  persons  to  constitute  said  Board  of  Educa- 
tion. This  Act  was  then  repealed  by  Chapter  1117,  Sesion  Laws  of  1951 
(the  Omnibus  Boards  of  Education  Bill).  However,  this  Act  appointed 
for  terms  of  two  years  the  same  people  who  had  previously  been  appointed 
in  the  Act  ratified  on  March  30th. 

Primary  Elections;  Party  Affiliation  of  Candidates 

23  July  1952 

G.  S.  163-119  provides  that  no  person  shall  be  permitted  to  file  as  a 
candidate  of  any  political  party  in  the  party  primary  when  such  person  is 
at  the  time  registered  as  an  aflfiliate  of  a  different  political  party  from 
that  party  in  whose  primary  he  is  attempting  to  file  as  a  candidate.  This 
section  further  provides  that  any  unregistered  person  who  desires  to  be- 
come a  candidate  in  a  party  primary  may  do  so  if  he  signs  a  written 
pledge  with  the  chairman  of  the  Board  of  Elections,  stating  that  he  will 
register  as  an  affiliate  of  the  political  party  in  whose  primary  he  now 
intends  to  run  as  a  candidate.  It  would  seem  that  persons  who  fail  to 
comply  with  the  foregoing  provisions  are  not  entitled  to  have  their  names 
appear   as   candidates   on   the  general   election  ballot. 

Courts;   Criminal  Procedure;   Arrest;   Jurisdiction 
OF  Recorder's  Courts 

23  July  1952 

G.  S.  18-45  (o)  adopts  the  common  law  doctrine  of  hot  pursuit  as  to 
persons  found  to  be  violating  the  prohibition  laws  of  this  State.  Under  this 
doctrine  it  is  thought  that  the  sheriff  of  Rockingham  County  and  his  depu- 
ties had  the  right  to  pursue  the  offender  into  Caswell  County  and  arrest 
him  there.  It  would  also  seem  that  the  defendant  was  guilty  of  a  viola- 
tion of  the  prohibition  laws  in  each  county  and  that  charges  may  be  pre- 
ferred against  him  in  both  counties,  and  that  the  court  first  acquiring 
jurisdiction   would   have   authority   to   order   the   automobile   confiscated. 

Schools;   Transfer  of  Families  from  Nonlocal  Tax  Districts  to 
Local  Tax  or  City  Administrative  Unit 

23  July  1952 

It  is  thought  that  Chapter  1169,  Session  Laws  of  1951,  a  Public-Local 
Act  for  Orange  County,  does  not  affect  the  right  of  the  city,  county  and 
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state  boards  of  education  to  transfer  families  from  nonlocal  tax  districts 
to  local  tax  or  city  administrative  units  as  provided  for  in  G.  S.  115-100. 

Counties;   Budget;   Use  of  Surplus  Funds  for  Animal 
Shelter  and  Detention  Home 

24  July  1952 

G.  S.  67-32  authorizes  county  commissioners  in  each  county  in  which 
a  dog  warden  is  appointed  under  Article  5,  Chapter  67  of  the  General  Stat- 
utes to  establish  and  maintain  a  dog  pound.  G.  S.  110-30  authorizes  county 
commissioners  to  make  provision  for  the  temporary  detention  of  children 
subject  to  the  jurisdiction  of  the  juvenile  or  the  domestic  relations  court  in 
a  detention  home  to  be  conducted  as  an  agency  of  the  court.  G.  S.  153-124 
directs  county  commissioners  in  passing  the  appropriation  resolution  in 
making  the  budget  to  take  into  consideration  in  the  budget  estimate  sur- 
plus revenues  and  unencumbered  balances  carried  over  from  the  preceding 
fiscal  year. 

From  the  foregoing  it  would  seem  that  the  county  commissioners  are 
justified  in  appropriating  a  general  fund  surplus  and  an  unencumbered 
balance  in  various  special  funds  for  the  purpose  of  providing  an  animal 
shelter  and  a  detention  home  in  conformity  with  the  provisions  of  the 
above  statutes. 


Elections;  Compensation  of  Chairman  of  County  Board  of  Elections 

24  July  1952 

It  is  the  general  practice  throughout  the  State  for  the  chairmen  and 
members  of  the  various  county  boards  of  elections  to  claim  compensation 
under  G.  S.  163-12  during  the  period  of  time  when  actual  duties  are  re- 
quired of  them  in  their  official  positions  for  the  holding  of  primaries  and 
elections.  It  seems  to  be  customary  for  the  chairmen  and  members  to  make 
their  charges  on  such  a  per  diem  basis  that  will  fairly  compensate  them 
for  the  total  time  they  are  required  to  devote  to  the  duties  of  their  ofiices 
and  in  such  amounts  as  will  be  approved  by  the  boards  of  county  com- 
missioners   after    discussion    and    consultation. 

Double  Office  Holding;  Chairman  of  County  Board  of  Alcoholic 
Control;  Member  of  Municipal  Airport  Commission 

24  July  1952 

The  office  of  chairman  of  a  county  board  of  alcoholic  control  and  that 
of  being  a  member  of  a  municipal  airport  commission  are  both  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding. 
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Municipal  Corporations;  Right  of  Mayor  to  Vote  at  Meetings  of 
Town  Commissioners;  Vacancies  on  Board 

24  July  1952 

The  mayor  of  a  municipality  may  not  vote  on  matters  which  come 
before  the  governing  body  except  in  case  of  a  tie. 

In  case  of  a  vacancy  on  the  board  of  commissioners,  the  remaining  com- 
missioners may  fill  the  same  under  G.  S.  160-10. 

Municipalities;  Garbage  Disposal;  Authority  to  Make 
Collections  Outside  City  Limits 

25  July  1952 

G.  S.  160-55  and  G.  S.  160-200  (26)  expressly  authorize  municipalities 
to  pass  ordinances  for  abating  or  preventing  nuisances  and  for  preserving 
the  health  of  its  citizens.  G.  S.  160-233  expressly  authorizes  municipalities 
to  provide  for  the  removal  of  garbage  and  to  charge  for  such  removal 
the  actual  expense  thereof.  G.  S.  160-234  authorizes  municipalities  to  cause 
to  be  removed,  abated  or  remedied  anything  within  a  mile  of  such  limits 
which  is  dangerous  or  prejudicial  to  public  health.  G.  S.  160-203  provides 
that  city  ordinances  enacted  in  the  exercise  of  police  power  for  sanitary 
purposes  shall  apply  to  territory  outside  the  city  limits  and  within  one 
mile  in  all  directions  thereof. 

From  the  foregoing  it  is  thought  that  the  Town  of  Highlands  may  by 
ordinance  provide  for  the  removal  of  garbage  from  homes  and  businesses 
located  outside  the  corporate  limits  and  within  one  mile  in  all  directions; 
and  that  the  ordinance  may  authorize  the  city  to  charge  for  such  removal 
the  actual  expense  thereof. 

The  collection  of  garbage,  in  conformity  with  the  provisions  of  a  valid 
ordinance,  is  a  governmental  as  opposed  to  a  private  function  and  the  city 
is  not  liable  for  negligence  of  the  driver  of  garbage  truck  while  acting 
within  the  course  of  the  employment.  JAMES  v.  CHARLOTTE,  183  N.  C. 
630. 

N.  C.  State  Ports  Authority;  Morehead  City  Port  Commission;  Reten^. 
TiON  and  Expenditure  of  Funds  Retained  by  Port  Commission 

25  July  1952 

The  Morehead  City  Port  Commission  is  authorized  by  an  Act  of  the 
General  Assembly  and  by  contract  with  the  State  Ports  Authority  to  retain, 
$8,807.78  surplus  earned  prior  to  December  1,  1949.  All  of  the  functions  and 
duties  of  the  Morehead  City  Port  Commission  are  transferred  to  the  State  I' 
Ports  Authority  by  1951  Act  except  such  duties  as  may  be  assigned  to 
them  by  the  State  Ports  Authority.  The  said  funds  retained  by  the  Port 
Commission  can  be  expended  only  for  such  purposes  as  may  be  approved 
and  directed  by  the   State  Ports  Authority. 

I 


I 
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Double  Office  Holding;  Town  Clerk  and  School  Committeeman; 
Quo   Warranto   Proceedings 

25  July  1952 

The  sole  method  by  which  the  title  to  a  public  office  may  be  tested  is  by 
the  institution  of  quo  warranto  proceedings  instituted  by  a  private  person 
in  the  name  of  and  with  the  permission  of  the  Attorney  General.  G.  S. 
128-2  prescribes  the  penalty  for  a  violation  of  Article  XIV,  Section  7,  of 
the   Constitution,   which  prohibits   double  office   holding. 

Schools;   Election  of  Principals  and  Teachers;   Removal  of 
Members  of  Local  School  Committee 

25  July  1952 

If  a  local  school  committee  fails  or  refuses  to  elect  a  principal  or  teach- 
ers, the  county  board  of  education  has  the  right  to  elect  in  such  case.  G.  S. 
It  115-354.  A  county  board  of  education  has  the  right  to  remove  school  com- 
mitteemen  for   cause   and   after   a   fair   and    impartial   hearing.    RUSS   v. 
BOARD  OF  EDUCATION,  232  N.  C.  128. 

Schools;  Resignation  of  Teachers;  Removal  of  Teachers 

25  July  1952 

G.  S.  115-77  gives  to  county  boards  of  education  the  power  to  investi- 
gate and  pass  upon  the  moral  character  of  any  teacher  and  to  dismiss 
such  teacher  if  found  of  bad  moral  character.  G.  S.  115-117  authorizes  a 
■  county  superintendent  to  suspend  any  teacher  who  may  be  incompetent  or 
who  shall  willfully  refuse  to  cooperate  in  teachers'  meetings.  Such  sus- 
pended teacher  has  the  right  to  appeal  either  to  the  county  board  of  edu- 
cation or  to  the  courts. 

Divorce;  Insane  Persons 

28  July  1952 

In  all  cases  where  a  husband  and  wife  have  lived  separate  and  apart  for 
ten  consecutive  years,  without  cohabitation,  and  are  still  so  living  sep- 
arate and  apart  by  reason  of  the  incurable  insanity  of  one  of  them,  the 
court  may  grant  a  decree  of  absolute  divorce  upon  the  petition  of  the  sane 
spouse:  Provided,  the  evif'ence  shall  show  that  the  insane  spouse  is  suffer- 
ing from  incurable  insanity,  and  has  been  confined  for  ten  consecutive  years 
next  preceding  the  bringing  of  the  action  in  an  institution  for  the  care 
and  treatment  of  the  mentally  disordered. 
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License  Taxes;  Chain  Store  Tax;  Wholesale  Business 
AND  Retail  Store;  Section  162 

28  July  1952 

The  chain  store  tax  is  applicable  when  two  businesses  are  carried  on 
by  the  same  owner  even  though  one  is  wholesale  and  the  other  is  retail 
provided  the  businesses  are  similar  in  character.  For  example,  if  the  same 
owner  operates  a  wholesale  grocery  business  at  one  location  and  a  retail 
grocery  business  at  another  location,  he  is  subject  to  the  chain  store  tax. 
On  the  other  hand,  if  the  same  owner  operates  a  wholesale  grocery  busi- 
ness at  one  location  and  a  retail  shoe  store  at  another  location,  the  chain 
store  tax  is  held  not  to  be  applicable. 

Public  Health;  Rabies;  Vaccination  of  Dog  in  One  County 
Recognized  in  Another  County 

28  July  1952 

Where  a  dog  is  vaccinated  for  rabies  in  one  county  and  his  owner  has 
received  a  certificate  and  metal  tag,  this  vaccination  should  be  recognized 
by  the  health  authorities  of  another  county,  and  it  is  not  necessary  to  vac- 
cinate the  dog  again.  The  law  does  not  permit  vaccinations  to  be  made  by 
persons  other  than  rabies  inspectors,  and  these  vaccinations  are  not  recog- 
nized as  valid  vaccinations. 

Depository  for  Wills;  Withdrawal  of  Will  by  Depositor  Pending 
A  Petition  for  Lunacy  Hearing;  G.  S.  31-11 

28  July  1952 

A  testator  should  be  allowed  to  withdraw  a  will  which  has  been  deposited 
with  the  Clerk  of  the  Superior  Court  for  safekeeping  pursuant  to  G.  S. 
37-11,  despite  the  fact  that  a  petition  for  an  inquisition  of  lunacy  has 
been  filed  against  him. 

Schools;  Current  Expense  Budget;  Payment  to  Administrative  Units 

Monthly 

28  July  1952 

G.  S.  153-124  provides  that  in  making  a  tax  levy,  boards  of  county  com 
missioners  shall  take  into  consideration  unencumbered  balances  carried 
over  from  the  preceding  fiscal  year  and  the  estimated  miscellaneous  reve- 
nues from  sources  other  than  taxation.  G.  S.  115-363  requires  that  all 
county-wide  current  expense  school  funds  shall  be  apportioned  to  county 
and  city  administrative  units  monthly.  These  funds  include  fines  and 
forfeitures.  When  the  amount  of  fines  and  forfeitures  collected  during  a 
fiscal  year  exceeds  the  budget  estimate,  these  additional  funds  remain  with 
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the  county  treasurer  to  the  credit  of  the  various  administrative  units  on 
a  per  capita  enrollment  basis.  This  surplus  can  be  taken  into  consideration 
for  making  the  budget  for  the  next  fiscal  year.  G.  S.  115-363;  G.  S.  115- 
368  and  SCHOOL  TRUSTEES  v.  BENNER,  222  N.  C.  566. 

License  Taxes;  Transferability;  Section  100  of  the  Revenue  Act 

29  July  1952 

A  town  license  on  dry  cleaners,  pressing  clubs,  hat  blockers,  and  solici- 
tors for  such  plants  located  outside  the  corporate  limits  is  issued  under 
the  authority  of  Section  139  of  the  Revenue  Act  and  the  tovi^n  counsel 
cannot  destroy  the  transferability  of  that  license,  in  accordance  with 
Section  100  of  the  Revenue  Act. 

County  Commissioners;  Fiscal  Control;  Tax  Levy  for  Hospital; 
Expenditure  of  Funds 

29  July  1952 

Where  a  county  votes  a  tax  for  the  upkeep,  operation  and  maintenance 
of  a  hospital,  it  can  use  funds  derived  from  the  tax  levy  for  that  purpose 
and  can  use  any  surplus  left  over  from  the  previous  year's  tax  levy. 

Motor  Vehicles;    Registration;    Motor  Vehicle  Used  by   Resident   in 
Business  Outside  of  State 

29  July  1952 

A  resident  owner  of  motor  vehicles  to  be  operated  in  a  lumber  business 
outside  of  this  State  and  not  intended  to  be  operated  on  the  highways  of 
this  State,  is  not  required  to  register  those  vehicles. 

Primary  Elections;  Party  Affiliation  of  Candidates 

29  July  1952 

G.  S.  163-119  requires  a  candidate  in  a  primary  election  to  be  registered 
as  an  affiliate  of  the  political  party  in  whose  primary  he  files  as  a  candi- 
date. If  he  is  unregistered,  he  may  qualify  by  signing  a  written  pledge 
that  he  will,  during  the  registration  period  prior  to  the  next  primary, 
register  as  an  affiliate  of  the  political  party  in  whose  primary  he  intends 
to  run  as  a  candidate. 

It  would  seem  that  a  candidate  who  is  registered  as  an  affiliate  of  a 
different  political  party  and  who  participates  in  the  primary  of  that  party 
is  not  entitled  to  have  his  name  appear  on  the  general  election  ballot. 
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School  Law;  Teachers;  Notification  of  Re-election  or  Rejection; 

Acceptance 

29  July  1952 

When  a  teacher  fails  to  send  notice  of  acceptance  of  re-election  as  a 
teacher  within  ten  days,  his  previous  contract  lapses  and  it  becomes  nec- 
essary for  him  to  place  a  new  application  if  he  expects  to  be  elected  for 
service  in  the  school  again.  The  procedure  is  just  as  though  such  teacher 
had  never  served  in  the  system.  G.  S.  115-354;  KIRBY  v.  STOKES 
COUNTY  BOARD  OF  EDUCATION,  230  N.  C.  619. 

A.B.C.  Board;  Power  to  Make  Rules  and  Regulations; 
Validity  of  Regulation  No.  13 

29  July  1952 

It  would  seem  that  Chapter  974,  Session  Laws  of  1949,  repeals  by  impli- 
cation, the  power  of  the  Commissioner  of  Revenue  to  make  rules  and 
regulations  with  regard  to  the  sale  of  malt  beverages  as  referred  to  in 
G.  S.  18-69.1. 

Ad  Valorem  Taxes;  Garnishment;  Procedure 

30  July  1952 

In  garnishing  for  ad  valorem  taxes  pursuant  to  G.  S.  105-385  (d),  the 
tax  collector  should  issue  the  notices  to  be  served  upon  the  garnishee  and 
the  delinquent  taxpayer. 

Wills;  Probate;  Joint  Wills 

30  July  1952 

While  our  Supreme  Court  at  one  time  held  that  joint  wills  are  invalid, 
this  position  has  now  been  reversed.  See:  CLAYTON  v.  LIVERMAN, 
19  N.  C.  558;  In  Re:  Davis'  Will,  120  N.  C.  9;  In  Re:  Coles'  Will,  171 
N.  C.  74;  GINN  v.  EDMUNDSON,  173  N.  C.  85. 

G.  S.  31-39  provides  that  no  will  shall  be  effectual  to  pass  title  to  real 
or  personal  property  until  it  has  been  probated  in  the  proper  county. 
OSBORNE  V.  LEAK,  89  N.  C.  433;  PAUL  v.  DAVENPORT,  217  N.  C.  154. 

When  a  joint  will  has  already  been  probated  as  the  will  of  the  husband 
and  the  wife  later  dies,  it  is  necessary  for  the  joint  will  to  be  again  pro- 
bated in  order  to  pass  title  to  the  wife's  property  conveyed  by  the  will. 

Powell  Bill;  Use  of  Funds  for  Advances  to  be  Refunded 
for  Street  Assessments 

30  July  1952 

Powell  Bill  Funds  may  be  used  to  advance  cost  for  paving  streets  to  be 
reimbursed  for  street  assessments  against  the  abutting  property  owners. 
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Eegister  of  Deeds;  Filing  Instrument  for  Registration;  When  Instru- 
ments ARE  Filed;  Duty  of  Register  of  Deeds  Receiving  Instru- 
ment With  No  Order  of  Probate  or  Order  of  Registration 

30  July  1952 

A  register  of  deeds  does  not  have  to  receive  an  instrument  for  filing  and 
registration  until  an  order  of  registration  and  the  probate  of  the  instmi- 
ment  has  been  properly  entered  by  the  clerk.  An  instrument  received  by 
the  register  of  deeds  without  such  order  of  probate  and  registration  is  not 
received  in  a  legal  sense  for  filing  and  registration  and  cannot  be  con- 
sidered filed  for  registration  until  the  clerk  enters  the  order  of  probate  and 
registers  and  returns  the  instrument  to  the  register  of  deeds. 

Constitutional  Law;  Private  Legislation  Relating  to  Laying 
Out  or  Altering  Road  or  Highv^ay 

30  July  1952 

Where  a  town  is  authorized  by  a  public-local  act  to  exchange  certain 
property  with  landowners  for  the  purpose  of  straightening  out  a  street, 
and  the  town  having  authority  under  the  general  law  to  alter  and  change 
streets,  the  constitutional  presumption  of  validity  should  be  followed  and 
any  doubt  resolved  in  favor  of  the  constitutionality  of  the  act. 

License  Taxes;  Exemptions;  Disabled  Veterans 

31  July  1952 

The  State  does  not  impose  any  State  license  tax  with  respect  to  engaging 
in  the  business  of  painting  signs.  There  is  no  general  law  exempting  dis- 
abled War  Veterans  from  the  payment  of  town  license  taxes. 

Ad  Valorem  Taxes;  Exemptions;  Building  Leased 
to  Hospital  Corporation 

1  31  July  1952 

1  - 

■^  A  building  owned  by  a  private  person  or  coi^poration  is  not  exempt  from 
county  ad  valorem  property  taxes  merely  because  such  property  is  leased 
to  a  hospital  corporation  which  uses  the  building  for  hospital  purposes. 

Wills;  Estates;   Forfeitures;  Conditions  Subsequent 

1  August  1952 

A  clause  in  a  will  or  deed  will  not  be  construed  as  a  condition  subse- 
quent unless  it  expresses  in  apt  and  appropriate  language  the  intention  of 
the  parties  to  this  effect  and  a  mere  statement  of  the  purpose  for  which 
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the  property  is  to  be  used  is  not  sufficient  to  create  such  a  purpose.  To 
constitute  a  condition  subsequent  there  must  be  a  reverter  clause  either 
express  or  arising  by  clear  implication.  ST.  JAMES  CHURCH  v.  BAG- 
LEY,  138  N.  C.  384;  GRACE  CHURCH  v.  ANGE,  161  N.  C.  315;  GOLD 
V.  COZART,  173  N.  C.  612;  SHIELDS  v.  HARRIS,  190  N.  C.  520; 
CHURCH  V.  REFINING  COMPANY,  200  N.  C.  469;  SHAW  UNIVER- 
SITY V.  INSURANCE   COMPANY,  230  N.  C.  526. 

Double  Office  Holding;  Township  Constable  and  Chief  of  Police 

1  August  1952 

The  office  of  township  constable  and  that  of  chief  of  police  of  a  munici- 
pality are  both  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 

I 

Sales  and  Use  Tax;  Exemptions;  County  T.  B.  Associations,  Sales  to 

4  August  1952 

A  county  tuberculosis  association  engaging  in  educational  work,  in 
financing  treatment,  and  in  X-raying  interested  citizens,  etc.  to  the  end 
that  tuberculosis  may  be  controlled  is  exempt  from  the  payment  of  sales 
tax  pursuant  to  Section  406    (q)    of  the  Revenue  Act. 

State  Bonds  of  the  Years  1868  and  1869 

4  August  1952 

State  bonds  for  the  years  1868  and  1869  are  without  value.  Article  I, 
Section  6,  Constitution  of  North  Varolina.  BALTZER  v.  THE  STATE, 
104  N.  C.  265.    BALTZER  v.  NORTH  CAROLINA,  161  U.  S.  240. 

School  Law;  Teachers;  Method  of  Re-election 

4  August  1952 

It  would  seem  that  the  election  of  a  teacher  is  valid  when  such  teacher 
has  been  elected  by  the  district  committee  and  approved  by  the  county 
superintendent  and  the  county  board  of  education.  G.  S.  115-112.  However, 
to  complete  the  records  such  teachers  should  file  an  application  with  the 
county  superintendent,  which  application  can  be  dated  back  to  a  time  prior 
to  the  election  by  the  district  committee.  G.  S.  115-359;  115-141;  115-354. 
BOARD  OF  EDUCATION  v.  DICKSON,  235  N.  C.  359. 

Primary  Elections;  Party  Affiliation  of  Candidates;  When  Vacancies 
May  be  Filled  by  Party  Executive  Committee 

4  August  1952 

Under  G.  S.  163-145  the  county  executive  committee  is  permitted  to  fill 
a  vacancy  in  the  nomination  of  its  party  candidate  for  a  county  office,  in 
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case  such  candidate  should  die,  resign  or  for  any  reason  become  ineligible 
or  disqualified  between  the  date  of  the  primary  and  the  ensuing  general 
election.  However,  this  provision  would  not  seem  to  be  applicable  to  the 
case  in  which  the  candidate  is  disqualified  at  the  time  he  files;  he  being 
registered  as  an  affiliate  of  a  different  political  party  or  not  being  regis- 
tei^ed  at  all,  and  having  failed  to  take  the  pledge  required  by  G.  S.  163-119. 

School  Law;  Right  op  School  Boards  to  Use  Unlicensed  Maintenance 

Foremen  and  Maintenance  Crew  to  Do  Electrical, 

Heating,  Plumbing,  etc.,  Work 

4  August  1952 

Regularly  employed  maintenance  foremen  and  maintenance  crew  of 
school  boards  may  do  plumbing,  heating,  electrical,  etc.,  work  for  schools 
without  taking  contractor's  licensing  examinations  and  procuring  contrac- 
tor's licenses. 

Adoption;  Consent;  One  Parent  Hopelessly  Insane 

4  August  1952 

Where  one  of  a  child's  parents  is  hopelessly  insane,  the  adoption  law 
does  not  provide  for  any  method  of  dispensing  with  this  parent's  consent. 

Names  of  Persons;   Change  of  Names  Under  Chapter  101  of  the 
General  Statutes;  Abandonment  of  Applicant  by  Father 

4  August  1952 

In  order  to  change  the  name  of  a  minor  under  Chapter  101  of  the  Gen- 
eral Statutes,  the  application  must  be  signed  by  both  parents,  and  the  fact 
that  the  father  of  the  child  has  abandoned  the  child  and  has  not  been 
heard  of  does  not  authorize  the  applicant's  petition  to  be  signed  by  the 
mother  alone,  the  seven  years  raising  a  presumption  of  death  having  not 
elapsed. 

Marriage  Laws;  Validity  of  Marriages  in  a  Foreign  Country 

4  August  1952 

A  marriage  legally  performed  in  a  foreign  country  will  be  recognized 
as  valid  in  the  State  of  North  Carolina. 

Election  Laws;   Voting  Booths;   Acquisition  of  Buildings  in  Which 

Elections  Are  to  Be  Held 

4  August  1952 

It  is  the  duty  of  a  county  board  of  elections  to  provide  buildings  in  which 
elections  are  to  be  conducted. 
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Municipal  Corporations;  Fiscal  Control  Act;  Depository 
FOR  Town  Funds 

4  August  1952 

The  County  Fiscal  Control  Act  is  applicable  to  municipalities  with  the 
exception  that  the  County  Fiscal  Control  Act  does  not  apply  to  munici- 
palities m  those  matters  relating  to  the  maintenance  of  schools  for  the 
constitutional   terms,   depositories,   and   security  for   deposits. 

Sales  and  Use  Tax;   Out  of  State  Vendor;    Failure  to  Collect  Use 
Tax;  Subsequent  Rights  Against  Vendee 

4  August  1952 

The  right  of  one  state  to  compel  a  merchant  in  another  state  to  collect 
a  use  tax  on  goods  sold  by  such  merchant  for  use  in  the  taxing  state  was 
sustained  by  the  U.  S.  Supreme  Court  in  the  case  of  GENERAL  TRADING 
COMPANY  V.  TAX  COM.  322  U.  S.  3»5;  88  L.  Ed.  1309   (1944). 

Garnishment;  Minimum  Salary  Subject  to  Garnishment; 
Amount  Which  May  be  Garnished 

5  August  1952 

Tavo  provisions  of  G.  S.  105-242  set  forth  the  limitations  with  respect 
to  the  minimum  salary  which  may  be  subject  to  garnishment  for  taxes 
and  the  specific  amount  which  may  be  garnished.  In  one  place  it  is 
stated : 

".  .  .  Provided,  however,  that  no  salary  or  wage  at  the  rate  of  less 
than   two  hundred  dollars    ($200.00)    per  month,  whether  paid  weekly 
or   monthly,   shall   be   attached   or   garnished   under   the   provisions   of 
this  section."    (Italics   added.) 
In   another  place  it  is  stated: 

".  .  .  nor  shall  more  than  ten  per  cent  of  any  taxpayer's  salary  or 
wages  be  required  to  be  paid  hereunder  in  any  one  month." 
The  first  provision  quoted  above  is  in  the  nature  of  a  qualifying  con- 
dition. That  is,  a  salary  or  wage  must  be  at  the  rate  of  $200.00  per  month 
before  any  of  the  salary  or  wage  is  subject  to  garnishment.  I  do  not  inter- 
pret this  to  mean  that  a  person  must,  in  fact,  earn  more  than  $200.00  in  a 
given  month  before  any  part  thereof  is  subject  to  garnishment.  I  think 
the  key  words  are  the  words  in  italic  above  "at  the  rate".  Thus,  to  illu- 
strate, when  a  person  is  paid  at  the  rate  of  $2.00  per  hour  for  regular 
time  up  to  forty  kours  a  week  and  $3.00  per  hour  for  overtime  up  to 
five  hours  per  week  and  the  contemplated  work  week  is  forty-five  hours, 
then,  in  such  case,  that  person  when  he  works  and  earns  any  compensa- 
tion, is  earning  the  same  at  the  rate  of  more  than  $200.00  per  month,  I 
think  the  statute  is  designed  to  protect  not  those  who,  in  fact,  earn  less 
than  $200.00  a  month  by  reason  of  working  only  a  part  of  a  month,  but 
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rather  to  protect  a  person  whose  rate  of  pay  would  not  earn  him  as  much 
as  $200.00  for  a  whole  month.  The  primary  protection  afforded  an  em- 
ployee with  respect  to  garnishment  for  taxes  is  contained  in  the  second 
statutory  provision  set  out  above  in  that  the  amount  garnished  in  any 
one  month  is  restricted  to  10%. 

License  Taxes;    Exemption   of  Disabled  Veterans; 
Section  121  of  the  Revenue  Act 

5  August  1952 

No  specific  degree  of  disability  is  required  for  Veterans  to  be  exempted 
from  peddlers  licenses,  and  the  determination  of  the  Board  of  County 
Commissioners  governs.  A  suggested  test  is  whether  the  disability  mate- 
rially affects  his  ability  to  work  in  a  normal  occupation. 

Eminent   Domain;    Authority   of   City   of   Lexington   and  the   State 
Highway  and  Public  Works  Commission  to  Condemn  Property 
for  the  Purpose  of  Widening  Streets  That  Form 
Part  of  the  State  Highway  System     * 

5  August  1952 

Either  the  State  Highway  and  Public  Works  Commission  or  the  gov- 
erning body  of  a  municipality  may  institute  condemnation  proceedings 
to  acquire  private  property  within   the   city  limits   of  a   municipality   for 

"the  purpose  of  widening  a  street  that  forms  a  part  of  the   State  High- 

j  way   System. 

(1)  Arrests;  Authority  of  a  Private  Citizen  to  Make  an  Arrest 
(2)    Weapons;   Carrying  Weapons  Concealed 

5  August  1952 

Every  person  present  at  any  riot,  rout,  affray  or  other  breach  of  the 
peace,  shall  endeavor  to  suppress  and  prevent  the  same,  and,  if  necessary 
for  that  purpose,   shall  arrest  the  offenders. 

A  person  may  legally  carry  a  weapon  in  an  open  holster  about  his  per- 
son provided  the  weapon  is  not  concealed. 

Deputy  Clerk  Superior  Court;  Eligibility  of  Nonresident 
TO  Hold  Office 

5  August  1952 

In  order  for  a  person  to  serve  as  a  deputy  clerk  of  a  superior  court, 
he  must  be  a  resident  of  the  county  in  which  the  appointment  is  to  be 
made. 
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Municipalities;  Authority  to  Appoint  Police  Officer; 
Civil  Liability  for  Acts  of  Police  Officer 

5  August  1952 

Section  8  (a)  of  the  charter  of  Bessemer  City,  Chapter  30,  Private  Laws 
of  1913,  provides  that  policemen  shall  be  appointed  by  the  Town  Commis- 
sioners to  hold  at  the  pleasure  of  the  Board,  but  for  not  longer  than  the 
term  of  office  of  the  Commissioners  who  appoint  them.  G.  S.  160-9  and 
160-20  contain  substantially  the  same  provisions  as  to  municipalities  not 
governed  by   some   special   act. 

Under  the  foregoing,  it  would  seem  that  the  police  commissioner  of 
Bessemer  City  does  not  have  authority  to  appoint  or  discharge  police 
officers. 

A  municipality  is  not  liable  for  the  negligence  of  a  police  officer  in  the 
enforcement  of  criminal  law.  Of  course  the  officer  is  personally  liable. 
MOFFITT  V.  ASHEVILLE,  103  N.  C.  237;  COLEY  v.  STATESVILLE, 
121  N.  C.  301;  McILHENNEY  v.  WILMINGTON,  127  N.  C.  146;  HOBBS 
V.  WASHINGTON,  168  N.  C.  293;  PARKS  v.  PRINCETON,  217  N.  C. 
361;   GENTRY  v.  HOT  SPRINGS,  227  N.  C.  665. 

Confederate  Bonds 

5  August  1952 

Confederate  bonds  issued  by  the  State  of  North  Carolina  are  without 
value.  Section  6,  Article  I,  Constitution  of  North  Carolina;  Section  12, 
Article  VII,  Constitution  of  North  Carolina;  Section  4,  Foui-teenth  Amend- 
ment to  the  Constitution  of  the  United  States.  These  bonds  may  have 
value  as  collectors'  items. 

Motor  Vehicles;  Overloading 

5  August  1952 

When  a  vehicle  is  found  to  be  overloaded  under  G.  S.  20-96,  the  stat- 
utory penalty  is  mandatory  and  the  Commissioner  has  no  authority  to 
waive  or  reduce  the  penalty  even  though  a  violation  was  not  intentional. 

Constable;  Authority  to  Serve  Process  Anywhere  Within  County 

6  August  1952 

Section  3,  Chapter  275,  Public-Local  Laws  of  1931  provides  that  all  civil 
process  issuing  out  of  courts  of  justices  of  the  peace  in  Asheville  Town- 
ship shall  be  delivered  to  and  served  by  the  Constable  of  Asheville  Town- 
ship or  his  agent.  This  provision  is  in  conflict  with  the  provisions  of  Arti- 
cle IV,  Section  24  of  the  Constitution  of  North  Carolina  and  with  G.  S. 
151-7.   While  an  act  of  the   Legislature  is  presumed  to  be  valid  until  a 
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court  of  competent  jurisdiction  shall  hold  otherwise,  it  is  thought  that  the 
public-local  statute  cannot  render  invalid  service  of  process  in  Asheville 
Township  by  the  sheriff  or  one  of  his  deputies  or  by  the  Constable  of  an- 
other township.  STATE  v.  CORPENING,  207  N.  C.  805. 

Justices  of  the  Peace;  Holding  Court  Outside  op  Township 

6  August  1952 

The  statutes  relating  to  the  jurisdiction  of  a  justice  of  the  peace  do 
not  contemplate  that  a  justice  of  the  peace  elected  for  one  township  could 
set  up  his  office  and  perfonn  his  duties  in  another  township. 

Trustees;  Nonresident;  Authority  of  Clerk  to  Appoint 

7  August  1952 

In  order  to  appoint  a  nonresident  trustee  named  in  a  testamentary  trust, 
the  Clerk  of  the  Court  should  first  appoint  a  resident  as  trustee  under 
G.  S.  45-9,  which  resident  may,  in  turn,  renounce  in  favor  of  the  non- 
resident trustee  originally  named  under  G.   S.  36-6. 

Powell  Bill  Funds;  Use  for  Purchase  of  Right-of-Way  for  New  Street 

7  August  1952 

Powell  Bill  Funds  may  be  used  for  the  purchase  of  right-of-way  for  a 
new  street  which  is  not  a  part  of  the  State  Highway  System. 

Water  Works  and  Light   System;    Expenditure  of  Profits  from 

Municipal  Water  and  Light  System  for  Maintaining 

Public  Library 

7  August  1952 

Net  profits  from  the  operation  of  a  municipal  water  works  and  light 
system  must  first  be  used  to  pay  the  interest  and  principal  of  bonds  issued 
for  that  system  before  the  funds  could  be  diverted  to  other  municipal 
purposes,  in  accordance  with  G.  S.  160-397. 

Clerk  of  Superior  Court;  Fees  Allowed  in  Addition  to  Salary;  Right 
TO  Retain  Fees  Under  G.  S.  105-22  (c),  105-24,  105-93  (d). 

7  August  1952 

Under  the  rule  of  statutory  construction  laid  down  in  G.  S.  12-1,  it  is 
8.Bbhought  that  the  Clerk  of  the  Superior  Court  for  McDowell  County  is 
ilsntitled  to  the  fees  provided  in  G.  S.  105-22  (c),  105-24  and  105-93  (d)   in 
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addition  to  the  salary  fixed  by  Section  1,  Chapter  431,   Session  Laws  of 
1949. 

Optometry;  Minor  Repairs  to  Spectacles 

7  August  1952 

Any  person  may  make  minor  repairs  to  spectacles  without  the  neces- 
sity of  securing  a  license  to  practice  optometry  or  the  necessity  of  secur- 
ing a  license  as  a  dispensing  optician. 

County  Fiscal  Control  Act;  Budget  Amendments; 
Supplementary   Appropriations 

8  August  1952 

Where  a  county  has  surplus  funds  derived  from  amounts  left  over  after 
expenditures  from  its  health  fund  and  from  appropriations  made  over 
a  period  of  six  years,  it  may  amend  its  appropriation  resolution  and 
budget  so  as  to  make  available  part  of  these  surplus  funds  to  pay  the 
county's  share  of  the  cost  of  constructing  a  health  center  building  where 
the  majority  of  the  funds  for  this  purpose  are  furnished  by  the  North 
Carolina   Medical   Care   Commission. 

Reformatories;  State  Board  of  Correction  and  Training;  Eastern 
Carolina  Industrial  Training  School  for  Boys; 
Statutes;  Admission  to  Training  School 

8  August  1952 

While  the  State  Board  of  Correction  and  Training  must  receive  delin- 
quent boys  under  eighteen  years  of  age  in  Eastern  Carolina  Industrial 
Training  School  for  Boys,  nevertheless,  they  have  discretionary  authority 
to  receive  boys  over  eighteen  years  of  age  and  under  twenty  years  of  age 
if,  in  their  discretion,  they  desire  to  do  so. 

Wills;  Dissent  by  Incompetent  Widows;  Must  be  Represented 

BY  Guardian  op  Next  Friend  | 

8  August  1952 

If  a  widow  be  an  infant  or  insane  she  may  dissent  from  her  husband's 
will  by  her  guardian.  G.  S.  30-1.  In  the  case  of  HOLLOMON  v.  HOLLO- 
MON,  125  N.  C.  29,  the  court  holds  that  an  infant  widow  may  be  repre- 
sented in  such  a  proceeding  by  a  next  friend  appointed  by  the  court  in 
conformity   with   the   provisions    of    G.    S.    1-64. 
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Motor  Vehicles;  Drivers'  Licenses;  Government  Mail  Carrier's 
Leased  Truck;  Chauffeurs'  Licenses 

11  August  1952 

A  post  office  employee  operating  a  truck  leased  by  the  Post  Office  De- 
partment is  not  required  to  have  a  North  Carolina  operator's  license 
while  driving  the  truck  in  performance  of  his  duties.  The  lessor  of  the 
truck,  who  drives  the  truck  to  and  from  the  post  office,  is  not  required 
to   have   a   chauffeur's   license. 

Motor  Vehicles;  Rules  of  the  Road;  Speeding  in  Two  Counties 

11  August  1952 

One  who  speeds  through  two  counties  in  a  continuing  manner  is  only 
guilty  of  one  crime  of  speeding.   He  may  be  tried  in  either   county. 

Criminal  Law;  Evidence;  Competency  of  Testimony  of  Witness  Who 

Testified  on  Former  Trial;  Nonresident  Witness  Refusing 

TO  Return  to  State 

11  August  1952 

Where  a  witness  has   testified   in   a  former   trial   and   the  witness   is   a 
"  nonresident  of  this   State,  his  evidence  given  at  the  former  trial  can  be 
used  in  another  trial  which  concerns  the  same  parties  and  the  same  issues, 
the  witness  refusing  to  return  to  this   State.     The  witness  could  be  com- 
pelled to  return  to  this  State  under  the  Uniform  Out-of-State  Witness  Act. 

Zoning  Ordinances;  Location  and  Operation  of  V.F.W.  Club  in  Area 
Zoned  for  Residential  Purposes 

11  August  1952 

A  zoning  ordinance  is  not  effective  as  to  existing  buildings  and  busi- 
nesses carried  on  prior  to  the  effective  date  of  the  ordinance. 

Ad   Valorem    Taxation;    Affixed    Machinery   as    Personal    Property; 
Validity  of  Statute  Permitting  Such  Classification 

12  August  1952 

A  county  may  not  treat  machinei-y  attached  to  buildings  where  both 
pnachinery  and  buildings  are  owned  by  the  same  person  as  personal  prop- 
erty for  ad  valorem  taxation.  A  special  act  to  enable  such  treatment  would 
probably  be  valid. 
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Ad  Valorem  Taxation;  Exemptions;  Real  Property;  Patriotic, 
Historical  or  Charitable  Associations 

13  August  1952 

With  respect  to  the  exemption  from  ad  valorem  property  taxation  pro- 
vided by  G.  S.  105-296  (6)  for  certain  patriotic,  benevolent  and  charitable 
organizations,  land  adjacent  to  the  buildings  which  are  exempt  is  also 
exempt  to  the  extent  that  such  additional  adjacent  land  may  be  neces- 
sary for  the  convenient  use  of  the  buildings  thereon. 

License  Taxes;   Municipal  Corporations 

13  August  1952 

There  is  no  statutory  authority  for  county  officers  or  a  township  con- 
stable to  collect  city  taxes. 

A  city  is  not  under  any  statutory  obligation  to  furnish  any  particular 
special  services  to  businesses  carried  on  in  such  town  merely  because  the 
town  imposes  privilege  license  taxes. 

(1)   Schools;  Transfer  of  Funds 
(2)  County  Commissioners;  Levy  of  Taxes 

14  August  1952 

G.  S.  153-122  provides  that  a  supplemental  budget  may  be  adopted  at 
any  time  before  the  levy  of  taxes  is  made.  G.  S.  153-124  provides  that  the 
tax  levy  shall  be  made  not  later  than  Wednesday  after  the  third  Monday 
in  August  of  each  year.  G.  S.  115-83  places  upon  the  Board  of  Commis- 
sioners and  not  the  Board  of  Education  the  duty  to  determine  what  ex- 
penditures shall  be  made  for  the  erection,  repair  and  equipment  of  school 
buildings  in  the  county.  JOHNSON  v.  MARROW,  228  N.  C.  58;  ATKINS 
v.  McADEN,  229  N.  C.  752.  G.  S.  153-127  provides  that  no  appropriation 
except  an  appropriation  for  general  county  expenses  shall  be  trans- 
ferred  from   one   fund   to    another. 

From  the  foregoing  it  would  seem  doubtful  that  funds  can  be  transferred 
from  one  school  building  project  to  another  after  taxes  have  already  been 
levied  and  are  in  the  process  of  being  collected  for  specific  school  building 
projects.  Certainly  the  Board  of  Education  would  not  have  authority  to 
make  such  a  transfer  of  funds  without  the  concurrence  of  the  Board  of 
County  Commissioners. 

Estates;  Right  of  Survivorship  in  Corporate  Stocks 

14  August  1952 

General  Statutes  41-2  abolishes  survivorship  in  estates  of  inheritance 
where  survivorship  arises  by  operation  of  law,  but  the  statute  does  not 
prevent  the   creation   of  a   valid  contract  of   survivorship. 
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Municipal  Corporations;  Non-tax  Revenue; 
Recreation  Facilities  and  Library 

14  August  1952 

Net  revenues  from  the  operation  of  a  municipal  power  plant  must  first 
be  used  to  pay  the  principal  and  interest  on  bonds  issued  for  the  power 
plant  before  the  revenues  can  be  diverted  to  other  purposes. 

Telephone  Tax;   Exemptions;    Tuberculous  Association 

14  August  1952 

Tuberculosis  Associations  are  not  exempted  from  payment  of  the  Fed- 
eral  telephone  tax. 

Executors  and  Administrators;  Bond;  Pledges 

14  August  1952 

It  is  fundamental  that  in  a  pledge  of  personal  property  title  remains  in 
pledgor  while  the  right  of  possession  passes  to  pledgee.  In  a  case  in  which 
notes  are  pledged  to  secure  the  payment  of  indebtedness  and  pledgor  dies 
before  the  debt  is  paid,  title,  subject  to  the  lien  created  by  the  pledge, 
passes  to  the  administrator.  Therefore,  the  bond  of  the  administrator 
should  be  sufficient  to  cover  the  notes  in  question. 

Double  Office  Holding;  State  Probation  Officer  and  Town  Alderman 

14  August  1952 

A  State  Probation  Officer  and  a  Tovni  Alderman  are  both  public  officers 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  serve  in  both 
these   capacities   at  the  same  time. 

Claim  and  Delivery;  Duty  of  the  Sheriff  or  Other  Officer  to  Hold 
Seized  Property  for  Three  Days 

14  August  1952 

Where  a  sheriff  or  his  deputy  has  seized  property  in  claim  and  deliv- 
ery proceedings,  he  is  required  by  statute  to  hold  the  same  for  three  days. 
See  G.  S.  1-477  and  G.  S.  1-478. 

Counties;   Boards  op  County  Commissioners;   County  Board  of  Edu- 
cation; Proper  Distribution  of  Federal  Forest  Funds  Paid  to  Counties 

14  August  1952 

The  National  Forest  Funds  paid  to  the  County  of  Graham  should  be 
)laced   to   the   credit   of  the   county   school   fund   in   accordance   with  the 
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Federal  statute  since  the  General  Assembly  for  the  State  has  not  passed 
any  statute  directing  a  distribution  in  Graham  County  different  from  the 
object  of  distribution  expressed  in  the  Federal  statute. 

Clerk  of  Superior  Court;  Proceedijtg  for  Custody  of  Children 
Under  G.  S.  50-13;  Special  Proceeding 

15  August  1952 

The  proceeding  brought  under  the  second  paragraph  of  G.  S.  50-13  is 
a  special  proceeding  heard  before  the  Judge  of  the  Superior  Court,  and 
the  summons  and  other  procedural  requirements  of  special  proceedings 
should  be  used. 

Municipal  Corporations;  Non-tax  Revenue;   Recreation 
Facilities  and  Swimming  Pool 

18  August  1952 

A  town  may  not  use  tax  funds  for  the  erection  of  a  swimming  pool 
without  an  approving  vote  of  the  people.  A  town  may  use  funds  derived 
from  the  operation  of  an  electric  light  system  for  this  purpose  providing 
there  are  no  outstanding  bonds  issued  for  the  electric  light  system. 

Criminal  Law;  Spring  or  Trap  Guns 

18  August  1952 

Anyone  using  spring  or  trap  guns  on  his  property  to  protect  his  crops 
from  wild  animals  would  be  subject  to  indictment  for  manslaughter  should 
any  person  be  killed  by  accidentally  setting  off  such  a  gun. 

Justices  of  the  Peace;  Jurisdiction;  Speeding  Within  City  Limits 

19  August  1952 

If  a  municipal  Recorder's  Court  has  been  given  by  statute  exclusive? 
jurisdiction  over  offenses  committed  within  the  city  limits,  which  offenses 
would  otherwise  be  within  the  jurisdiction  of  the  Justice  of  the  Peace,  a 
Justice  of  the  Peace  may  not  try  charges  of  violation  of  speed  limit^. 
fixed  by  a  municipal  ordinance.  Othervv^ise,  he  may  do  so  if  the  maximunf 
penalty  does  not  exceed  a  fine  of  $50.00  or  imprisonment  for  thirty  days,^ 

Zoning  Ordinance;   Municipal  Corporations;   Legality  and  Constitu-| 

tionality  of  Ordinances  Making  it  Unlawful  for  a  Person,  Firm 

OR  Corporation  to  Violate  Said  Ordinances  on  Penalty  of  Fine 

OR  Imprisonment;  Methods  of  Enforcement 

'f 
19  August  1952 

A  zoning  ordinance  of  a  municipality  which  is  not  adopted  in  accord- 
ance with  the  method  of  procedure  set  out  in  G.  S.  160-175  is  invalid  and 
not  effective  as  a  zoning  regulation. 


L. 
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Municipalities  have  no  authority  to  create  criminal  offenses  and  the 
violation  of  a  city  ordinance  is  not  a  criminal  offense  by  virtue  of  any 
declaration  contained  in  the  ordinance  but  only  by  reason  of  G.  S.  14-4 
which  makes  the  violation  of  municipal  ordinances  a  misdemeanor  pun- 
ishable by  fine  or  imprisonment. 

(1)   Inheritance  Tax;  Joint  Bank  Account 
(2)   Distribution;  Widow's  Rights 

20  August  1952 

1.  If  the  contract  creating  a  bank  account  in  the  names  of  two  persons 
provides  for  survivorship,  the  balance  in  the  account  at  the  time  of  the 
death  of  one  of  the  persons  passes  to  the  other  by  virtue  of  the  contract. 
It  does  not  constitute  part  of  the  estate  of  the  deceased,  regardless  of 
which  person  made  the  deposits. 

2.  For  inheritance  tax  purposes  the  portion  of  a  joint  bank  account 
representing  deposits  made  by  the  deceased  is  part  of  the  taxable  inherit- 
ance of  the  other  joint  depositor. 

3.  Where  a  man  dies  leaving  a  child  and  a  widow,  even  though  the 
child  be  a  child  of  a  former  marriage,  the  1951  amendment  to  G.  S.  28-149 
giving  the  widow  the  first  ten  thousand  dollars  ($10,000.00)  of  the  dis- 
tributable personal  property  does   not  apply. 

Motor  Vehicles;  Rules  of  the  Road;  Punishment  for  Speeding 

20  August  1952 

The  crime  of  speeding  is  punishable  by  a  fine  not  exceeding  $100.00  or 
by   imprisonment   not   exceeding    sixty    days    or   both. 

(1)    License  Tax;   Industrial  Plant  Cafeteria 

(2)   Junk  Dealers;  Industrial  Plant  Selling  Own  Scrap 

(3)  Sales  Tax;  Industrial  Plant  Selling  Safety  Equipment 
to  Workers 

21  August  1952 

(1)  The  license  tax  imposed  upon  cafeterias  does  not  apply  to  a  non- 
profit cafeteria  operated  by  an  industrial  plant  for  the  sole  benefit  of  its 
employees.  The  fact  that  occasional  visitors  to  the  plant  are  also  served  is 
immaterial.  The  cafeteria  must  be  operated  by  the  plant  and  not  by  any 
other  person  under  a  lease  or  concession. 

(2)  An  industrial  plant  which  merely  collects  its  own  scrap  and  waste 
materials  and  sells  them  to  a  junk  dealer  is  not  required  to  obtain  a 
junk    dealer's    license. 

(3)  An  industrial  plant  maintaining  a  store  at  which  it  sells  safety 
shoes  and  like  articles  at  cost  to  its  employees  must  pay  the  sales  tax  on 
such  sales. 
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Poll  Tax;  Payment  as  a  Prerequisite  to  the  Right  to  Vote 

22  August  1952 

The  payment  of  poll  tax  to  a  municipality  is  not  a  prerequisite  to  the 
right  to  vote  in   such  municipality. 

Marriage  Laws;  Authority  to  Perform  Marriage  Ceremonies 

25  August  1952 

A  marriage  ceremony  may  be  performed  in  the  presence  of  an  ordained 
minister  of  any  religious  denomination,  minister  authorized  by  his  church, 
or  of  a  justice  of  the  peace. 

Osteopathy;  Administration  of  Anesthetics;  Practice  of  Medicine 

26  August  1952 

An  osteopathic  physician  is  not  authorized  to  use  drugs  in  his  practice 
and,  therefore,  cannot  use  anesthetics  for  the  reduction  of  fractures. 

Estates  by  the  Entirety;  Deficiency  Judgments 

26  August  1952 

The  statutes  abolishing  deficiency  judgments  and  purchase  money  mort- 
gages and  allowing  mortagors  to  show  the  value  of  property  sold  as  an 
offset  against  the  claim  to  establish  a  deficiency  judgment  do  not  over- 
rule the  case  of  TRUST  COMPANY  v.  BLACK,  198  N.  C.  219. 

Peace  Warrant;  Criminal  Action;  Payment  of  Costs 

26  August  1952 

Under  G.  S.  1-5,  a  peace  warrant  proceeding  is  a  criminal  action,  and 
the   defendant  can   be  taxed  with   the   costs. 

Elections;  Candidate;  Change  of  Party  Affiliation 

26  August  1952 

Where  a  candidate  is  affiliated  with  one  political  party  and  desires  to 
he  a  candidate  of  another  political  party,  he  must  change  his  party  affilia- 
tion by  the  method  provided  by  statute,  and  such  change  of  affiliation 
must  exist  before  he  files  notice  of  candidacy  with  the  other  party. 
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Income  Taxes;  Deductions;  Depletion 

27  August  1952 

A  reasonable  allowance  for  depletion  may  be  deducted  from  gross  in- 
come. The  basis  for  deduction  is  cost  plus  additions  and  improvements,  and 
the  method  is  this  from  that  employed  for  Federal  income  tax  purposes. 

Physical  Therapists;  Employees  of  Veterans  Administration 

27  August  1952 

So  long  as  an  employee  of  the  Veterans  Administration  does  not  repre- 
sent himself  as  being  a  registered  physical  therapist,  or  so  long  as  he  does 
not  use  with  his  name  any  of  the  words  or  letters  set  forth  in  Section  9 
of  Chapter  1131  of  the  Session  Laws  of  1951,  such  person  would  not  be 
required  to  register  with  the  State  Examining  Committee  of  Physical 
Therapists. 

License  Taxes;  Drink  Dispensers;  Sections  130 14  and  144 
of  the  Revenue  Act 

28  August  1952 
A  town  may  levy  a  license  tax  of  $2.50  on  a  drink  dispenser. 

Wills;   Infants;   Disability;   Domicile  of  Beneficiary; 
What  Law  Controls 

28  August  1952 

The  capacity  of  a  beneficiary  to  take  a  bequest  of  personalty  depends 
upon  the  law  of  the  domicile  of  the  beneficiary. 

Insane  Persons  Discharged  from  Hospital;  Restoration  of  Sanity 

29  August  1952 

The  certificate  of  the  Superintendent  of  the  State  Hospital  that  a  per- 
son committed  to  the  hospital  is  discharged  and  her  commitment  termi- 
nated, and  that  such  termination  will  not  be  injurious  to  the  patient  or 
dangerous  to  the  community,  is  not  sufficient  to  restore  such  person  to 
her  full  legal  rights  as  a  sane  person. 

Bad  Checks;  Checks  Returned  on  Account  of  Insufficient  Funds; 

2  September  1952 

When  any  uncertified  check  is  tendered  in  payment  of  any  obligation  to 
the  Department  of  Revenue,  and  such  check  shall  have  been  returned  to  the 
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office  of  the  Commissioner  of  Revenue  unpaid  on  account  of  Insufficient 
funds  of  the  drawer  of  said  check  in  the  bank  upon  which  same  is  drawn, 
then  an  additional  tax  shall  be  imposed  equal  to  ten  per  cent  (10%)  of 
the  tax  due;  and  in  no  case  shall  the  increase  of  said  tax  because  of  such 
failure  be  less  than  one  dollar  nor  exceeding  two  hundred  dollars,  and 
the  said  additional  tax  cannot  be  waived  or  diminished  by  the  Commis- 
sioner of  Revenue.  This  section  shall  apply  to  all  taxes  levied  or  assessed  \ 
by  the   State. 

I 
Intoxicating  Beverages;  Labor  Law  Permitting  Minor  to  Work  in 
Place  Where  Intoxicating  Beverages  Are  Sold 

2  September  1952 

G.  S.  110-7  prohibits  the  employment  of  a  minor  under  eighteen  years 
of  age  in  any  establishment  where  alcoholic  liquors  are  distilled,  rectified, 
compounded,  brewed,  manufactured,  bottled,  sold,  or  dispensed;  subject 
to  the  proviso  that  such  minor  may  be  employed  in  an  establishment 
where  beer  is  sold  and  not  consumed  on  the  premises  and  to  which  has 
been  issued  only  an  "off  premises"  license  for  the  sale  of  beer. 

Authority  of  County  and  City  to  Prohibit  Sale  of  Beer  on  Sundays 

2  September  1952 

G.  S.  18-107  gives  to  counties  and  municipalities  the  authority  to  pro- ) 
hibit  the  sale  of  beer  and/or  wine  from  11:30  P.M.,  on  each  Saturday* 
until  7:00  A.M.  on  the  following  Monday.  The  second  paragraph  of  the 
statute  provides  that  such  power  shall  be  exclusive  with  the  governing  j 
bodies  of  municipalities  within  the  corporate  limits  of  such  municipali-  { 
ties  and  the  power  vested  in  county  commissioners  shall  be  exclusive  in  i 
all  portions  of  such  counties  not  embraced  within  the  corporate  limits  of  | 
municipalities  therein. 

Under  the  foregoing  statute,  it  would  seem  that  since  the  Commission- 1 
ers  of  Martin  County  have  by  regulation  made  it  unlawful  to  sell  beer  I 
within  the  county  on  Sunday,  and  the  Town  of  Williamston  in  said  I 
County  has  passed  no  ordinance  on  the  subject,  the  regulation  of  County  | 
Commissioners  is  not  effectual  within  the  limits  of  the  Town  of  William- 
ston. 

Uniform  Reciprocal  Enforcement  of  Support  Act;  Legal  Assistance |)§;i 
IN  Initating  Actions  Under 

2  September  1952 

Persons  who  wish  to  initiate  proceedings  in  this  State  as  the  initiating! 
State  under  the  Uniform  Reciprocal  Enforcement  of  Support  Act  must] 
provide  their  own  legal  assistance.  The  statute  provides  for  the  solicitor 
to  look  after  the  obligee  when  this  State  is  the  responding  State,  but  no 
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such  provision  exists  as  to  the  initiating  State.  Persons  without  funds  to 
retain  legal  assistance  can  initiate  such  proceedings  in  forma  pauperis 
and  have  counsel  assigned. 

Corporations  Organized  Under  Federal  Law;  Requirements 
FOR  Domestication 

2  September  1952 

A  corporation  organized  under  Federal  law^  is  not  required  to  domesti- 
;ate  in  this   State. 

Marriage  Laws;  Marriage  by  Telephone 

2  September  1952 

A  marriage  ceremony  performed  over  the  telephone  is  not  considered 
I  legal  marriage  under  the  laws  of  this  State. 

Public  Records;   Municipal  Taxation; 
Authority  to  Destroy  Old  Records 

3  September  1952 

A  county  may  destroy  old  tax  records  with  the  permission  of  the  Direc- 
;or  of  the  Department  of  Archives  and  History. 

Schools;  Attendance  Outside  District  of  Residence 

3  September  1952 

G.  S.  115-352  provides  that  school  children  shall  attend  school  within 
;he  district  in  which  they  reside  unless  assigned  elsewhere  by  the  State 
3oard  of  Education.  G.  S.  115-214  provides  that  the  county  board  of  educa- 
Jon  may  arrange  with  a  special  tax  district  to  send  children  residing  in 
>ther  districts  to  the  schools  of  such  district  when  such  children  are  with- 
mt  adequate  educational  advantages. 

G.  S.  115-213  (d)  provides  that  a  child  may  attend  the  schools  of  an- 
)ther  district  when  such  child  has  been  received  into  the  home  of  the 
)erson  residing  in  the  district  as  a  member  of  the  family  of  such  person 
md  when  such  child  receives  board  and  other  support  free  of  cost. 

School  Law;  Appointment  of  Local  School  Committee; 
Increase  in  Membership 

3  September  1952 

G.  S.  115-354  provides  that  at  the  first  regular  meeting  during  the  month 
>f  April  in  the  year  of  their  appointment  and  biennially  thereafter,  the 
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county  boards  of  education  shall  appoint  school  committeemen  for  each  of 
the  several  districts  of  their  counties  consisting  of  not  less  than  three  nor 
more  than  five  persons  for  each  school  district,  and  for  a  term  of  two 
years.  It  would  seem  that  after  a  school  committee  consisting  of  three 
members  has  been  set  up,  the  membership  may  not  be  increased  from 
three  to  five  until  the  end  of  the  biennium  for  which  the  members  have 
been   appointed. 

License  Taxes;  Municipal  Taxation  of  Delivery  Trucks;  Peddlers 

3  September  1952 

A  municipal  privilege  tax  on  a  business  which  incidentally  uses  trucks 
does  not  necessarily  violate  G.  S.  20-97  limiting  the  amount  of  taxation 
placed  on  motor  vehicles  or  their  use. 

License  Taxes;  Contractors;  Roofing  Contractors;   Section  122 

4  September  1952 

A  contractor  who  bids  on  reroofing  warehouses  is  subject  to  the  contrac- 
tor's license  taxes  levied  in  G.  S.  105-54. 

Ad  Valorem  Taxation;  Jurisdiction  to  Tax  Imported  Newsprint 

4   September  1952 

Newsprint  is  exempt  from  county  ad  valorem  taxation  when  it  is  im- 
ported from  a  foreign  country,  it  is  still  in  the  hands  of  the  importer,  and 
is  still  in  the  original  package. 

Drivers'  Licenses;   Revocation;   Suspended  Sentence  on  Condition  of 
Non-operation  of  Motor  Vehicle 

4  September  1952 

While  a  Court  may  not  suspend  an  operator's  license,  it  may  impose 
reasonable  conditions  for  suspension  of  sentence  and  probation. 

Clerk  of  Superior  Court;  Venue;  Authority  to  Entertain 
Order  of  Removal 

4  September  1952 

The  clerk  of  the  Superior  Court  has  authority  to  entertain  a  motion  for 
change  of  venue  where  the  request  is  made  as  a  matter  of  right,  and  not 
discretion. 
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Physical  Therapists;  Exemption  of  Federal  Employees 
FROM  Registration 

5  September  1952 

Federal  employees  who  practice  physical  therapy  exclusively  within 
Federal  organizations  which  employ  them  are  not  required  to  register  as 
physical  therapists  under  the  law  regulating  this  profession.  Should  such 
employees  hold  themselves  out  to  the  public  as  practicing  physical  therapy, 
they  would  be  required  to  register  under  this  law. 

Elections;   Absentee  Servicemen's  Ballot;   Designation  of  Precinct; 
Right  to  Vote  Where  No  Precinct  is  Designated 

5   September  1952 

The  absent  servicemen's  ballots  should  be  voted  although  no  precinct  is 
I  designated  on  the  envelope  containing  the  same  if  his  proper  precinct  can 
be  ascertained  by  the  County  Board  of  Elections  or  the  Chairman  thereof. 

Motor  Vehicles;   Financial  Responsibility  Act;  Revocation 
Prior  to  Enactment 

5   September  1952 

One  whose  license  was  revoked  for  drunken  driving  prior  to  the  enact- 
ment of  the  Financial  Responsibility  Act  may  be  required  to  satisfy  the 
requirements  of  that  Act  prior  to  obtaining  reissuance  of  his  license. 

License  Taxes;  Laundries;  "Launderette"  to  Be  Treated 
as  Laundry;  Section  150 

5   September  1952 

Even  though  a  launderette  is  the  only  laundry  being  operated  in  a 
particular  town,  the  existence  of  such  launderette  makes  an  out-of-town 
laundry,  which  solicits  business  in  the  town  where  the  launderette  is 
located,  subject  to  the  additional  license  tax  imposed  by  Section  150  of 
(the  Revenue  Act. 

Group  Life  Insurance;  Health  and  Accident  Insurance,-  Eligibility  of 

Employees  of  Counties  to  Purchase  Group  Life, 

Health  and  Accident  Insurance 

5  September  1952 

Employees  of  counties  and  municipal  corporations  may  purchase  group 
life  insurance  only  where  the  plan  provides  for  the  entire  premium  to  be 
paid  by  such  employees. 
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j 

Under  the  provisions  of  G.  S.  58-254.4,  county  employees  may  purchase       1 
health  and  accident  insurance  in  those  cases  where  the  plan  provides  that 
the  employees  pay  all  of  the  amount  of  the  premium.  J 

1.    Ad  Valorem  Taxation;  Commissions  on  Collections;  Payment  into      \ 
General  Fund  When  Tax  Collector  is  on  Salary  j 

:i 
2.    Schools;  Current  Expense  Budget;  Payment  to  Administrative         :' 

Units  Monthly  y 

*■ 

5   September  1952 

G.  S.  105-424  sets  out  the  compensation  of  a  tax  collector  when  he  serves  I 
on  a  fee  or  commission  basis.  Most  of  the  acts  creating  the  separate  office  ; 
of  tax  collector  and  relieving  the  sheriff  of  such  duties  specifically  provide  i 
that  the  salary  of  the  tax  collector  shall  be  paid  from  the  general  fund  of  i; 
the  county  and  that  all  fees  and  commissions,  which  he  would  otherwise 
receive,  shall  be  paid  into  the  general  fund.  The  Caldwell  County  Act 
contains  no  such  provision.  Still  it  is  thought  that  the  correct  procedure  to 
be  followed  is  to  charge  each  fund  with  a  fee  for  tax  collection  expense 
equal  to  the  old  fee  allowed  to  the  sheriff  or  tax  collector  as  compensation 
for  collecting  taxes. 

County  Commissioners  should  never  deliberately  levy  taxes  in  excess  of 
the  budget  requirements  for  school  purposes.  However,  if  it  should  occur 
that  the  fines  and  forfeitures  collected  exceed  the  budget  estimate,  there 
is  simply  a  surplus  to  be  dealt  with  as  are  other  surplus  funds. 

G.  S.  153-124  provides  that  in  making  the  tax  levy,  boards  of  county 
commissioners  shall  take  into  consideration  unencumbered  balances  carried 
over  from  the  preceding  fiscal  year  and  the  estimated  miscellaneous  reve- 
nues from  sources  other  than  taxation.  G.  S.  153-127  provides  that  no 
appropriation  except  an  appropriation  for  general  county  expenses  shall 
be  transferred  from  one  fund  to  another  and  that  no  appropriation  for 
general  county  expenses  shall  be  transferred  except  upon  the  passage  and 
recording  of  a  resolution  of  the  Board  of  County  Commissioners  ordering 
such  transfer. 

G.  S.  115-363  provides  that  all  county-wide  current  expense  school  funds 
shall  be  apportioned  to  county  and  city  administrative  units  monthly  until 
the  full  amount  of  the  budget  has  been  paid.  If  there  are  additional  collec- 
tions after  that,  these  additional  funds  will  simply  remain  with  the  county 
treasurer  and  to  the  credit  of  the  various  administrative  units  on  a  per 
capita  enrollment  basis  and  this  surplus  will  be  taken  into  consideration  in 
making  the  budget  for  the  next  fiscal  year. 

Sales  Tax;  Motor  Vehicles  , 

8  September  1952 

When  a  motor  vehicle  is  transferred  by  one  corporation  to  another,  both 
corporations  being  controlled  by  the  same  stockholder,  the  transfer  of  title  ',j 
is  governed  by  the  same  laws  applicable  to  any  other  transfer  of  motor 
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vehicle,  and  the  use  tax  imposed  by  G.  S.  105-168  (c)  and  measured  by 
3%  of  the  purchase  price  applies.  If  no  consideration  was  paid,  directly 
or  indirectly,  for  the  transfer  no  use  tax  will  be  due. 

Municipal  Corporations;  Revenue  Bonds;  Purchase  of  Gas  Plant 

8  September  1952 

Municipalities  may  issue  revenue  bonds  for  the  purchase  of  a  gas  plant 
without  a  vote  of  the  people  as  revenue  bonds  are  not  subject  to  the  debt 
limitation  provision  of  the  State  Constitution. 

Marriage  Law;  First  Cousins  May  Marry 

8  September  1952 
First  cousins  may  lawfully  marry  in  North  Carolina. 

Marriage  Laws;  Where  Marriage  Ceremony  Is  to  Be  Performed 

8  September  1952 

Under  G.  S.  51-6,  it  is  provided  that  no  minister  or  officer  shall  perform 
a  ceremony  of  marriage  between  any  two  persons,  or  shall  declare  them  to 
be  man  and  wife,  until  there  is  delivered  to  him  a  license  for  the  marriage 
of  the  said  persons,  signed  by  the  register  of  deeds  of  the  county  in  which 
the  marriage  is  intended  to  take  place. 

Failure  to  have  the  ceremony  performed  in  the  county  where  the  license 
is  issued  would  not  invalidate  the  marriage. 


Wills;  Execution;  Witnesses 


8  September  1952 


Two  witnesses  are  required  to  the  proper  execution  of  a  will.    It  is  not 
necessary  that  the  signature  of  these  witnesses  be  notarized. 

Schools;  Condemnation  of  Church  Property  by  Board  of  Education 

8  September  1952 

A  board  of  education  may  condemn  property  for  school  purposes  which 
is  owned  by  a  church. 

Public  Libraries;  Municipal  Corporations;  Right  to  Issue  Bonds  for 

the  Erection  of  Libraries;  Special  Tax  for  Support 

AND  Maintenance  of  Libraries 

8  September  1952 

A  municipality  may  not  issue  bonds  for  the  erection  of  a  public  library 
building.    A  municipality  which  approves  a  tax  levy  by  a  vote  of  the  people 
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is  limited  to  the  amount  of  the  tax  levy  prescribed  in  G.  S.  160-65  of  not 
less  than  three  cents  (3c)  nor  moi'e  than  ten  cents  (10c)  on  the  one 
hundred  dollars    ($100.00)   valuation  of  property. 

Counties;  Limitation  Upon  Increasing  Public  Debt  Imposed  By 
Article  V,  Section  4,  of  the  North  Carolina  Constitution 

8  September  1952 

A  loan  from  the  State  Literary  Fund  made  by  the  State  Board  of  Edu- 
cation would  increase  the  indebtedness  of  the  county  within  the  contempla- 
tion of  Article  V,  Section  4.  Therefore,  a  referendum  vote  of  the  people 
of  the  county  is  required  in  order  to  authorize  such  loan  in  excess  of  two- 
thirds  of  the  amount  by  which  the  outstanding  indebtedness  of  the  county 
was  reduced  during  the  next  preceding  fiscal  year.  HALLYBURTON  v. 
BOARD  OF  EDUCATION,  213  N.  C.  9. 

'  Electric  Membership  Corporation;  Manufacturer's  Excise  Tax; 
Exemption  of  Political  Subdivision 

9  September  1952 

The  Edgecombe-Martin  County  Electric  Membership  Corporation  is  a 
political  subdivision  of  the  State  of  North  Carolina  for  the  purposes  of 
the  exemption  from  the  manufacturer's  excise  tax. 

Schools;  Bus  Transportation;  Final  Authority  to  Establish 

Bus  Routes 

9  September  1952 

Under  G.  S.  115-376  it  would  seem  that  final  authority  to  establish  the 
route  to  be  followed  by  each  school  bus  operated  as  a  part  of  the  State 
Public  School  Transportation  System  is  in  the  State  Board  of  Education. 
This  section  provides  that  the  bus  routes  shall  be  established  by  the  State 
Board  of  Education  in  cooperation  with  the  County  Superintendent  of 
schools.  District  School  Committee  and  the  District  School  Principal.  The 
local  committee  may  appeal  to  the  County  Board  of  Education  and  the 
County  Board  of  Education  may  appeal  to  the  State  Board  of  Education. 
G.  S.  115-376. 

Municipalities;  Tort  Liability  for  Injury  to  Third  Person 

By  Fire  Department  f 

9  September  1952 

A  municipal  corporation  is  not  liable  to  a  third  person  for  the  negligence 
of  its  employees  when  such  employees  are  engaged  in  the  performance  of 
a  governmental  as  opposed  to  a  proprietary  function.    The  operation  of  a 
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fire  department  is  a  governmental  function.  Chapter  1015,  Session  Laws 
of  1951,  provides  that  a  municipality  may  waive  the  foregoing  liability 
by  carrying  liability  insurance.  However,  this  waiver  is  only  to  the  extent 
of  the  amount  of  insurance  carried. 

Adoption;  Application  of  G.  S.  48-13  to  Allegations  in  Ancillary 
Proceeding  to  Determine  Abandonment  of  Child 

9  September  1952 

G.  S.  48-13,  prohibiting  reference  to  parental  status  in  certain  docu- 
ments in  adoption  proceedings,  does  not  apply  to  pleadings  and  documents 
filed  wherein  an  issue  of  abandonment  of  the  child  on  the  part  of  the  par- 
ents, or  one  of  the  parents,  is  raised. 

Old  Age  Assistance;  Lien  Under  G.  S.  108-30.1;  Release  of  Lien  and 
Substitution  of  Other  Security 

9  September  1952 

Where  a  lien  is  attached  to  property  of  an  old  age  assistance  recipient 
under  G.  S.  108-30.1,  the  county  can  release  this  lien  and  accept  new  prop- 
erty, and  a  new  lien  for  the  amounts  due  for  such  assistance. 

Elections;  Residence  of  Married  Woman;  Registration; 
Absentee  Registration 

9  September  1952 

The  voting  residence  of  a  wife  usually  follows  that  of  the  husband  except 
in  cases  of  separation  and  living  apart  from  each  other.  Members  of  the 
armed  forces  are  entitled  to  register  by  the  absentee  method  provided  by 
the  statute.  This  does  not  apply,  however,  to  members  of  their  family 
who  are  not  in  the  armed  forces. 

Schools;    Attendance  Outside  District   of   Residence;    Removal  from 
One  District  to  Another  for  Purpose  of  Attendance  of  Schools 

10  September  1952      '' 

G.  S.  115-352  provides  that  school  children  shall  attend  school  within  the 
district  within  which  they  reside  unless  assigned  elsewhere  by  the  State 
Board  of  Education.  G.  S.  115-213  stipulates  what  persons  residing  in  local 
tax  or  special  school  tax  districts  shall  be  entitled  to  the  privileges  and 
advantages  of  the  public  schools  of  such  districts.  Subsection  (b)  thereof 
includes  all  children  whose  parents  have  recently  moved  into  the  district 
for  the  purpose  of  making  their  legal  residence  in  the  same.  G.  S.  115-214 
provides  that  any  parent  residing  outside  of  any  school  tax  district  and 
owning  property  within   such   district,  whose  children   shall   attend   school 
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in  said  district,  shall  be  entitled  to  receive  as  a  credit  on  the  tuition  of  such 
children  the  amount  of  special  school  taxes  paid  on  said  property.  This 
section  further  provides  that  a  county  board  of  education  may  arrange 
with  any  district  to  send  any  children  residing  in  the  county  to  the 
schools  in  such  district  if  such  children  are  without  adequate  educational 
advantages. 

If  families  move  into  a  district  in  good  faith  and  intend  to  make  that 
community  their  permanent  home,  their  children  are  entitled  to  attend  the  \ 
schools  of  the  district. 

Alcoholic  Beverage  Control  Act;  Expenditure  of  Funds  for  Law  " 
Enforcement;  Expenditure  for  Teaching  the  Evil 
Effects  of  the  Use  of  Alcohol 

10  September  1952 

County  ABC  Boards  have  no  statutory  authority  under  the  general  law 
to  spend  that  part  of  the  profits  devoted  to  law  enforcement  for  teaching 
the  evil  effects  of  the  use  of  alcohol,  but  the  use  of  a  limited  amount  of  If 
such  funds  for  such  purpose  may  be  free  from  criticism. 

Roads  and  Highways;  State  Highway  and  Public  Works  Commission; 

Authority  to  Make  Rules  and  Regulations 

for  the  Use  of  the  Highways 

10  September  1952 

The  State  Highway  and  Public  Works  Commission  has  authority  to 
make  rules,  regulations  and  ordinances  for  the  use  of,  and  to  police  traffic 
on,  the  State  highways  of  this  State.  A  violation  of  such  an  ordinance  is  a 
misdemeanor. 

Game  Laws;  License  Requirements 

10  September  1952 

A  hunting  license  is  required  for  any  person  to  take  any  wild  game, 
wild  animals  or  birds  at  any  time  without  first  having  procured  a  license. 
See  G.  S.  113-95.  The  taking  of  birds  or  animals  is  defined  by  G.  S. 
113-83.  It  means  the  pursuit,  hunting,  capture  or  killing  of  birds  or  ani- 
mals at  any  time  by  any  means  specifically  permitted.  These  sections 
apply  to  protected  or  unprotected  birds  or  animals,  whether  defined  as 
game  birds  or  animals  or  otherwise.  The  fact  that  a  person  hunting  wild 
animals  did  not  use  a  gun  or  other  weapon  in  doing  so  would  not  have  the 
effect  of  exempting  him  from  the  requirement  that  a  hunting  license  be 
purchased. 

# 

Elections;  Changing  Precinct  Boundaries 

10  September  1952 

Under  G.  S.  163-22  and  G.  S.  163-23  it  would  seem  that  a  county  board 
of  elections  has  authority  to  change  the  boundary  of  two  election  precincts 
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SO  as  to  transfer  a  small  block  of  voters  from  one  precinct  to  adjoining 
one  and  without  calling  for  a  new  registration  of  all  voters  in  these  two 
precincts. 

Motor  Vehicles;  Jurisdiction  of  Justice  of  the  Peace 
Over  Driving  Offenses 

11  September  1952 

A  Justice  of  the  Peace  has  jurisdiction  over  the  offenses  of  passing  on 
curves  and  hillcrests,  parking  on  the  highway,  and  driving  on  the  wrong 
side  of  the  road.  He  does  not  have  jurisdiction  over  the  offenses  of  driving 
without  an  operator's  license,  driving  after  the  operator's  license  has  ex- 
pired, a  licensed  operator  allowing  an  unlicensed  operator  to  drive,  allow- 
ing a  minor  to  drive,  overloading  trucks,  or  an  out-of-state  operator  driving 
without  a  license. 

Schools;  Enlarging  Boundary  Lines  of  Bond  District 

15  September  1952 

It  would  seem  that  the  provisions  of  G.  S.  115-192  and  G.  S.  115-361 
apply  only  to  the  enlargement  of  administrative  school  districts  and  not 
to  the  special  bond  taxing  units  created  under  such  statutes  as  Chapter 
382,  Session  Laws  of  1947.  In  fact  it  would  seem  that  there  is  no  statutory 
provision  for  enlarging  such  a  district,  but  there  seems  no  reason  why  the 
Legislature  cannot  amend  such  statutes  to  provide  machinery  for  the 
enlargement  of  such   districts. 

License  Tax;  Municipality;  Ice 

15  September  1952 

A  municipality  may  not  impose  a  license  tax  upon  a  peddler  of  ice.  It 
may  impose  a  license  tax  upon  one  who  sells  ice  at  a  fixed  place  of  busi- 
ness in  the  city  whether  or  not  he  buys  the  ice  in  another  town  and  brings 
it  to  the  taxing  town  for  resale. 

Motor  Vehicles;  Driver's  License;  Permitting  Unlicensed 
Person  to  Drive 

15  September  1952 

1.  When  a  man  is  sitting  under  the  steering  wheel  and  is  in  control  of 
the  operation  of  a  motor  vehicle  except  that  he  permits  a  child  to  hold  the 
steering  wheel,  the  child  is  not  driving  the  vehicle.  The  man  may  be  guilty 
of  reckless  driving  depending  upon  the  circumstances  of  the  case.  He  is 
not  guilty  of  permitting  an  unauthorized  person  to  drive  a  motor  vehicle. 

2.  A  14-year-old  boy  who  di'ives  a  truck  upon  the  highway  is  guilty  of 
violating  G.  S.  20-7  since  he  has  no  driver's  license.  The  Juvenile  Court 
has  exclusive  jurisdiction  over  the  offense. 
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3.  When  a  14-year-old  boy  di'ives  his  father's  truck  upon  the  highway 
the  father  is  guilty  of  violating  G.  S.  20-34  in  permitting  the  vehicle  to  be 
driven  by  a  person  vi^ho  has  no  legal  right  to  do  so  if,  but  only  if,  the  father 
authorized  the  son  to  drive  the  vehicle.  Such  authorization  may  be  found 
in  past  permissions  even  though  the  father  did  not  know  of  the  particular 
trip. 

Elections;  Filling  Vacancy  in  Nomination  for  County  Representative; 
Majority  of  County  Executive  Committee  Required 

15  September  1952 

A  County  Executive  Committee  of  a  political  party  is  authorized  by 
statute  to  fill  a  vacancy  in  candidacy  for  member  of  House  of  Representa- 
tives and  may  act  although  three  members  of  the  Executive  Committee 
have  not  been  named  as  required  by  that  party's  plan  of  organization. 

Elections;  Write-In  Votes 

I 

15  September  1952      ' 

On  a  township  ballot  where  the  names  of  two  candidates  appear,  one  | 
from  each  party,  space  should  be  left  below  each  name  for  a  write-in  I 
if  a  voter  desires  to  vote  for  some  other  person. 

Bank  Investments;  Authority  to  Invest  in  Housing  Authority      i' 
Temporary  Loan  Notes  ' 

16  September  1952 

North  Carolina  banks  may  invest  in  temporary  loan  notes  of  North 
Carolina  Local  Housing  Authorities  subject  to  the  limitations  of  G.  S.  35-46. 

Wills;  Notarization  of  Signatures  of  Witnesses 

16  September  1952 

The  fact  that  the  signatures  of  witnesses  to  a  will  are  notarized  would 
not  invalidate  the  will. 

Schools;  District  or  School  in  Which  Child  Required  to  Attend 

17  September  1952 

G.  S.  115-352  provides  that  school  children  shall  attend  school  within 
the  district  in  which  they  reside  unless  assigned  elsewhere  by  the  State 
Board  of  Education,  G.  S.  115-55  and  115-56  clearly  imply  that  where 
there  are  two  or  more  schools  in  the  same  district,  the  County  Board  of 
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Education  assigns  children  to  a  particular  school  within  the  district.  G.  S. 
115-376  provides  that  the  State  shall  not  be  required  to  furnish  transpor- 
tation for  childi'en  living  vv^ithin  one  and  one-half  miles  of  the  school  in 
which  provision  for  their  instruction  has  been  made  and  that  children 
shall  not  be  transported  except  to  the  school  to  w^hich  assigned  by  the 
County  Board  of  Education  or  the  State  Board  of  Education. 

School  Law;  Age  for  Admission;  Child  Born  on  October  2nd 

17  September  1952 

Since  the  courts  do  not  count  parts  of  days,  it  is  thought  that  under 
G.  S.  115-371,  a  child  born  on  October  2nd,  1946  is  entitled  to  enter  school 
at  the  Fall  term  1952  provided  he  enrolls  during  the  first  month  of  the 
school  term. 

Municipal  Corporations;  Authority  to  Fix  Rates  to  Be  Charged 
BY  Taxicab  Operators 

17  September  1952 

The  governing  body  of  a  municipality  is  authorized  to  establish  rates 
which  may  be  charged  by  taxicab  operators,  and  such  operators  should 
first  secure  the  authority  of  the  governing  board  of  a  municipality  before 
such  rates  are  increased. 

License  Taxes;  Municipal  Taxes;  Refund;  Transfer 

17  September  1952 

1.  When  the  owner  of  a  business  procures  a  municipal  license  for  it 
and  then  sells  the  business  before  the  end  of  the  tax  year,  he  is  not  en- 
titled to  a  refund  of  any  part  of  the  tax. 

2.  A  municipal  license  is  transferable  to  the  transferee  of  the  business 
if  the  power  of  the  city  to  impose  the  license  is  regulated  by  the  State 
Revenue  Act.  A  municipal  license  for  the  sale  of  beer  is  not  transferable. 
Since  the  State  Revenue  Act  contains  no  provision  with  reference  to  a 
municipal  license  tax  upon  the  sale  of  sandwiches,  the  transferability  of 
such  license  is  governed  by  the  city  ordinance  adopted  pursuant  to  G.  S. 
160-56. 

Municipal  Finances;  Authority  to  Use  Revenues  from  Light  Systems 

17  September  1952 

After  a  city  has  used  the  revenues  derived  from  its  light  system  to  pay 
the  expenses  of  the  system  and  to  pay  the  interest  and  principal  due  on 
the  bonds  of  that  system  for  the  next  succeeding  year,  it  can  devote  the 
surplus  remaining  for  the  erection  of  a  municipal  swimming  pool. 
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Ad  Valorem  Taxes;  Municipal  Taxes;  Taxicab 

18  September  1952 

If  a  man  resides  outside  the  limits  of  a  city  and  regularly  keeps  his  taxi 
cab   at  his  residence   when   it  is  not  in   use,  the  city   may   not  impose 
property  tax  on  the  vehicle  even  though  it  is  operated  within  the  city. 


Marriage  Laws 


18  September  1952 


Under  G.  S.  51-6,  no  minister  or  officer  shall  perform  a  ceremony  o 
marriage  between  any  two  persons,  or  shall  declare  them  to  be  man  an 
wife,  until  there  is  delivered  to  him  a  license  for  the  marriage  of  sai 
persons,  signed  by  the  register  of  deeds  of  the  county  in  which  the  mai 
riage  is  intended  to  take  place,  or  by  his  lawful  deputy. 

The  action  on  the  part  of  a  minister  in  marrying  persons  in  a  count 
other  than  that  in  which  the  license  was  issued  would  not  invalidate  th 
marriage. 

Municipal  Corporations;    Street   Assessments;   Liability  op  Hospita 
Authority  for  the  Payment  of  Street  Assessments 

18  September  1952 

Hospital  authorities  are  liable  for  the  payment  of  street  assessmen 
levied  by  municipal  corporations. 

Election  Law;  Eligibility  of  Patients  and  Staff  Members  at 
Veterans  Hospitals  to  Register  and  Vote 

18  September  1952 1 

Patients,  nurses  and  doctors  who  live  in  a  Government  Hospital  j 
North  Carolina  and  are  not  domiciled  in  this  State  are  not  eligible  ( 
register  and  vote  in  North  Carolina.  Patients,  doctors  and  nurses  domicik 
in  North  Carolina  and  living  temporarily  in  a  Government  Hospital  ha- 
not  lost  their  right  to  register  and  vote  in  their  home  precincts  in  Nor 
Carolina. 

While  there  is  no  statute  expressly  authorizing  it,  there  would  seem 
be   no   objection   to   a   registrar's   going   into    a    Government   Hospital   ax 
registering  eligible  persons,  provided  the  registrar  has  the  permission 
the  hospital  authorities  to  enter  the  premises  for  such  a  purpose. 


Register  of  Deeds;   Probate-Cross-index  of  Instrument 

18  September  1952 


3(3 


G.  S.  161-22.1  provides  that  whenever  any  deed  or  other  instrument  co    k 
veying  leal  property  by  a  trustee,  mortgagee,  commissioner  or  other  offii    ij 
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ppointed  by  the  court  or  by  the  sheriff  under  execution  is  filed  for  regis- 
'  ration,  it  shall  be  the  duty  of  the  Register  of  Deeds  to  cross-index  as 
rantors  the  names  of  all  persons  recited  in  said  instrument  to  be  the 
ersons  whose  interest  in  such  real  estate  is  being  conveyed.  It  would 
aem  that  the  foregoing  statute  is  applicable  to  a  conveyance  by  the  Sheriff 
1  a  tax  foreclosure  proceeding,  even  though  the  Sheriff  may  not  be  con- 
eying  either  as  a  commissioner  of  the  court  or  under  an  execution,  in 
,  he  strict  sense  of  that  term. 

Income  Taxes;  Retirement  Trust;  Taxability  of  Payment  to 
Employees  Estate 

19  September  1952 

An  employee  dies  possessing  a  chose  against  a  profit-sharing  plan,  which 

"ualifies   under   Section   314    (10).    The  amount   received  by   his  estate   in 

sttlement  of  this  claim  does  not  constitute  taxable  income  to  the  estate. 

Search  Warrant;  Search  After  Improper  Arrest; 
Competence  of  Evidence 

19   September  1952 

Persons  can  be  searched  legally  upon  a  proper  search  warrant  or  as  an 
icident  to  a  lawful  arrest.  Where  neither  of  these  situations  exist,  evi- 
ence  discovered  cannot  be  introduced  against  such  persons  in  court. 

Old  Age  Assistance;  Lien;  Limitations  and  Time  for  Bringing 
Suit  to  Enforce  Lien 

19   September  1952 

Since  an  action  to  enforce  a  lien  under  the  Old  Age  Assistance  law  must 
e  brought  within  ten  years  after  the  time  of  the  last  payment  or  vdthin 
ne  year  after  the  death  of  the  recipient,  such  action  should  be  brought 
athin  the  one-year  period  after  the  death  of  the  recipient  even  though  the 
laim  had  been  filed  with  the  administrator  and  no  action  had  been  taken 
n  the  claim  by  way  of  approval  or  disapproval. 

CHOOLs;  Authority  to  Lease  School  Property;  Authority  to  Permit 
the  Use  of  School  Property  for  Other  Than  School  Purposes 

19  September  1952 

G.  S.  115-95  provides  that  it  shall  be  the  duty  of  the  county  boards  of 
ducation  to  encourage  the  use  of  public  school  buildings  for  civic  or  com- 
mnity  meetings  of  all  kinds  that  may  be  beneficial  to  the  members  of  the 
)cal   community. 

G.  S.  115-86  provides  that  when  in  the  opinion  of  a  County  Board  of 
Iducation  any  schoolhouse,  schoolhouse  site  or  other  school  property  has 
Bcome  unnecessary  for  public   school   purposes,   the   Board   may   sell   the 
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property  at  public  auction  by  complying  with  the  provisions  of  the  statute. 
In  the  case  of  BOWLES  v.  FAYETTEVILLE  GRADED  SCHOOLS,  211 
N.  C.  36,  the  Supreme  Court  clearly  indicated  that  surplus  school  property 
can  be  sold  only  at  public  auction  and  after  full  compliance  with  the  pro- 
visions of  G.  S.  115-86.  On  some  occasions  in  the  past,  the  Legislature 
has  authorized  a  particular  conveyance  without  a  public  sale. 

It  is  doubtful  that  a  county  board  of  education  has  authority  to  lease 
school  property  not  presently  needed  for  school  purposes.  However,  it 
would  seem  that  a  board  of  education  may  for  a  limited  time  allow  per- 
missive use  of  such  property  by  civic  groups  and  for  various  public  pur- 
poses such  as  recreation.  In  such  cases  it  would  seem  that  persons  using 
the  property  should  bind  themselves  to  keep  the  building  adequately  insured 
and   in   a   reasonable   state   of  repair. 

Municipal  Corporations;  Duty  to  Furnish  Water 
AND  Sewer  Facilities 

19   September  1952 

A  municipality  may  not  be  required  to  furnish  water  and  sewer  facilities 
to  every  resident  of  the  town  until  such  time  as  the  town  is  financially  able 
to  do  so.  Failure  of  a  municipality  to  furnish  water  and  sewer  facilities 
to  a  resident  of  the  tovni  would  not  release  such  resident  from  his  duty 
to  pay  town  taxes.    See  BANKS  v.  RALEIGH,  220  N.  C.  36. 

Election  Laws;  Prohibition  Party 

19   September  1952 

In  the  General  Election  in  November,  there  will  be  printed  only  Re^ 
publican  and  Democratic  ballots.  No  Prohibition  Party  ballots  will  be 
printed. 

ABC    Funds;    Expenditure   for    Law    Enforcement;    Installation    of 
Police  Radio  System  to  Be  Operated  by  Wake  County  Sheriff's  De- 
partment in  Cooperation  and  Coordination  With  ABC  Officers 

19  September  1952 

The  installation  and  operation  of  a  police  radio  system  to  be  operated 
out  of  the  County  Sheriff's  department  in  cooperation  and  coordination 
with  the  County  ABC  officers  can  be  properly  effectuated  out  of  ABC 
funds,  provided  for  law  enforcement,  as  long  as  the  expenditure  of  such 
funds  for  this  purpose  does  not  exceed  the  statutory  limit. 


Motor  Vehicles;  Mufflers 


19  September  1952 


Whether  a  particular  muffler  on  a  motor  vehicle  is  such  as  to  prevent 
excessive  or  unusual  noise,  annoying  smoke  and  smoke  screens,  is  a  ques- 
tion of  fact  for  the  trial  court. 
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Marriage  Laws;  Delayed  Marriage  Certificates 

22   September   1952 

Under  the  provisions  of  G.  S.  51-21,  1951  Supplement  to  the  General 
Statutes,  in  all  those  cases  where  a  minister  or  other  person  authorized 
jby  law  to  perform  marriage  ceremonies  has  failed  to  file  his  return  thereof 
'in  the  office  of  the  register  of  deeds  who  issued  the  license  for  such  mar- 
riage, the  register  of  deeds  of  such  county  is  authorized  to  issue  a  delayed 
mariage  certificate  upon  being  furnished  with  one  or  more  of  the  fol- 
lowing : 

(1)  The  affidavit  of  at  least  two  witnesses  to  the  marriage  ceremony; 

(2)  The  affidavit  of  one  or  both  parties  to  the  marriage,  accom- 
panied by  the  affidavit  of  at  least  one  witness  to  the  marriage  cere- 
mony ; 

(3)  The  affidavit  of  the  minister  or  other  person  authorized  by  law 
who  performed  the  marriage  ceremony,  accompanied  by  the  affidavit 
of  one  or  more  witnesses  to  the  ceremony  or  one  of  the  parties  thereto. 
The  certificate  issued  by  the   register  of  deeds  under  authority  of  this 

section  shall  contain  the  date  of  the  delayed  filing,  the  date  the  marriage 
ceremony  was  actually  performed,  and  all  such  certificates  issued  pursuant 
to  this  section  shall  have  the  same  evidentiary  value  as  any  other  mar- 
riage certificates  issued  pursuant  to  law. 

The  register  of  deeds  shall  issue  the  certificates  provided  for  in  this 
section  upon  the  payment  of  a  fee  of  one  dollar  and  fifty  cents  ($1.50) 
for  each  such  certificate. 

Municipal   Corporations;    Street  Assessments;    Liability  of   Hospital 
Authority  for  the  Payment  of  Street  Assessments 

22   September   1952 

The  question  as  to  whether  or  not  street  assessments  levied  against  a 
hospital  authority  could  be  paid  out  of  bond  funds  would  depend  upon  the 
language  of  the  ordinance  authorizing  the  issuance  of  the  bonds.  I  think 
it  is  clear  that  such  assessments  may  be  paid  out  of  other  hospital  funds 
which  the  authority  may  have  on  hand. 

Municipal  Corporations;  Authority  to  Close  Streets 

22   September   1952 

Under  G.  S.  160-200(11),  specific  authority  is  given  to  municipalities  to 
'lose  any  street  or  alley  that  is  now  or  may  hereafter  be  open. 

Ad  Valorem  Taxes;  Tax  Sale;  Right  to  Confirm  Prior  to 
Confirmation  by  Clerk 

22   September   1952 

I   After   a   tax   foreclosure   sale   has   been    had   pursuant   to   provisions   of 
J.  S.  105-391,  a  taxpayer  is  still  entitled  to  have  the  proceedings  term- 
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inated  prior  to  confirmation  of  the  sale  by  the  Clerk  of  the  Superior 
Court  if  he  pays  the  taxes,  together  with  interest  and  penalties  thereon 
and  the  costs   of  the  foreclosure   and   sale  proceeding. 

Motor  Vehicles;   Restoration  of  Driver's  License; 
Suspended  Sentence 

22   September   1952 

Only  the  Department  of  Motor  Vehicles  can  impose  a  suspension  or 
revocation  of  a  driver's  license.  At  the  end  of  the  period  of  revocation 
or  suspension  the  person  is  entitled  to  a  restoration  of  his  license  pro- 
vided he  meets  the  conditions  imposed  by  the  statute.  Upon  conviction  of 
a  defendant  the  court  may  impose  a  proper  sentence  to  be  suspended  upon 
any  reasonable  conditions  set  by  the  judge.  If  a  proper  sentence  to  prison 
is  imposed  and  suspended  on  condition  that  the  defendant  not  drive  a 
motor  vehicle  for  a  specified  period,  if  the  defendant  procures  the  restora- 
tion of  his  driver's  license  and  drives  a  vehicle  before  the  expiration  of 
the  time  so  fixed  by  the  judge,  such  driving  is  not  a  violation  of  the  Mo- 
tor Vehicle  law^  but  does  warrant  the  putting  into  effect  of  the  suspended 
prison  sentence. 

License  Tax;  More  Than  One  Location 

23  September  1952 

When  a  motor  vehicle  dealer  and  repairman  in  order  to  expand  his  place 
of  business  erects  a  building  directly  across  the  street  from  his  original 
establishment  and  maintains  all  office  records  and  makes  all  contracts  with 
customers  at  the  original  establishment,  using  the  new  building  only  as 
an  annex  for  a  part  of  the  repair  work,  the  new  building  is  not  a  sep- 
arate  location   so   as   to   require   an   additional   license. 

Franchise  Tax;   Exemptions;   Income  Tax;   Deductions 

23  September  1952 

A  non-stock,  non-profit  corporation  organized  and  operated  exclusively 
for  the  encouragement  and  greater  appreciation  of  poetry  is  exempt  from 
the  franchise  tax  of  the  State,  and  from  the  State  income  tax.  Contribu- 
tions to  such  corporation  may  be  deducted  by  the  donors  in  determining 
their   taxable   net   incomes. 

Powell  Bill  Funds;  Expenditure  for  Paving 

WITH  OR  without   LOCAL  ASSESSMENTS  ' 

23  September  1952 

Powell  Bill  funds  may  be  spent  for  paying  all  of  the  cost  of  paving  a 
city  street  not  on  the  State  Highway  System  or  the  city's  part  when  abut- 
ting property  is  assessed  for  part  of  such  cost. 
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Municipal  Corporations;  Authority  to  Close  Streets  or  Alleys; 
Liability  for  Damages  to  Abutting  Property  Owners 

23  September  1952 

Municipalities  have  the  right  to  close  any  street  or  alley  in  the  municipal- 
ity by  adoption  of  the  proper  resolution,  but  might  be  liable  in  damages  to 
any  abutting  property  owner  by  closing  thereof. 

Deeds;   Execution;   Acknowledgment;   Use  of  Lead  Pencil 

24  September  1952 

Although  there  seems  to  be  no  North  Carolina  case  directly  in  point, 
it  would  seem  that  a  deed  executed  by  a  competent  grantor,  signed  with 
a  lead  pencil  and  acknowledged  before  a  notary  public,  is  valid.  G.  S. 
39-7,  39-8,  41-1,  10-4.    LEE  v.  PARKER,  171  N.  C.  144. 

Ad  Valorem  Taxes;  Release  of  One  Parcel;  Estate  by  Entireties; 
Tenancy  in  Common 

24  September  1952 

A  lien  for  ad  valorem  personal  property  taxes  with  respect  to  personal 
property  owned  by  a  man  does  not  attach  to  real  property  owned  by  such 
man  and  his  wife  as  tenants  by  the  entirety. 

Counties;  Fiscal  Control;  Expenditure  of  Surplus  for 
Improvements  to  Courthouse  and  Jail 

24  September  1952 

Counties  may  legally  appropriate  a  surplus  in  the  general  fund  for  con- 
struction of  additions  or  renovations  of  the  courthouse  or  jail.  Surpluses 
in  poor  fund,  debt  service  fund,  social  security  fund  and  school  fund  can 
be  used  only  for  special  purposes  for  which  they  were  levied. 

Schools;  Compulsory  Attendance;  Temporary  Excused  Absences 

24  September  1952 

Pupils  may  be  excused  from  attendance  at  school  only  in  accordance 
with  the  rules  and  regulations  adopted  by  the  State  Board  of  Education 
defining  "Truancy"  and  in  accord  with  action  taken  by  the  local  county 
board  of  education  in  conformity  therewith  in  those  cases  in  which  a  parent 
claims  a  son  is  needed  to  stay  at  home  for  a  limited  time  to  help  on  the 
farm  or  in  fishing  at  a  particular  season. 

Municipal  Corporations;  Authority  to  Provide  Truck 
Routes  Through  Municipalities 

25  September  1952 

Under  the  provisions  of  G.  S.  160-200(31),  the  governing  board  of  a 
municipality  has  authority  to  provide  for  the  regulation,   diversion,  and 
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limitation  of  pedestrians  and  vehicular  traffic  upon  the  public  streets, 
highways,  and  sidewalks  of  such  municipality.  G.  S.  136-18  (e)  authorizes 
the  State  Highway  and  Public  Works  Commission  to  make  rules  and  reg- 
ulations with  respect  to  the  use  of  State  highways,  and  municipalities 
should  cooperate  with  the  State  Highway  and  Public  Works  Commission 
in   diverting   traffic   over   its    streets. 

Pyrotechnics;  Cap  Pistols 

25  September  1952 

Toy  cap  pistols  are  not  considered  pyrotechnics  under  the  law  of  this 
State  which  prohibits  the  sale,  possession  or  use  of  pyrotechnics. 

Marriage  Laws;  Authority  to  Record  Foreign  Marriage  Certificate 

25  September  1952 

There  is  no  provision  under  the  laws  of  this  State  whereby  a  foreign 
marriage  certificate  may  be  registered  in  the  office  of  the  register  of 
deeds  of  any  county  in  this   State. 

Usury  Laws;  Out-of-State  Lenders;  Loans  Made  by  Mail 

25  September  1952 

This  State  would  recognize  the  validity  of  a  contract  made  by  mail  in 
accordance  with  the  laws  of  another  State  if  it  was  entered  into  in  good 
faith  and  not  for  the  purpose  of  evading  the  usury  laws  of  this  State, 
if  the  lender  transacts  his  business  entirely  by  mail  and  the  company  has 
no  agency  or  office  in  North  Carolina  and  carries  on  no  local  function  in 
this   State  except  the  solicitation  by  mail. 

Escheats;  Unclaimed  Dividends  or  Deposits;  Unclaimed 
Stock  Certificates  Held  by  Trustees 

26  September  1952 

Liquidating  dividends  of  a  dissolved  corporation,  in  form  of  stock  certi- 
ficates and  dividends  thereon,  which  have  been  held  for  more  than  five 
years  and  unclaimed  by  the  persons  entitled  thereto  escheat  to  the  Uni- 
versity. 

Taxation;  Exemptions;  Property  Purchased  by  World  War 

Veterans  with  Money  Received  from  the  Federal 

Government  Not  Exempt  from  Taxation 

26  September  1952 

The  Supreme  Court  of  this  State,  in  the  case  of  MARTIN  v.  GUILFORD 
COUNTY,  201  N.  C.  63,  has  held  that  property  purchased  by  a  World 
War  Veteran  with  money  received  from  the  Federal  Government  is  not 
exempt  from  ad  valorem  taxation. 
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License  Taxes;  Peddlers 

26  September  1952 

One  who  carries  from  place  to  place  and  offers  to  sell  or  sells  booklets 
containing  tokens  entitling  the  buyer  to  enumerated  services  at  a  filling 
station  or  garage,  which  has  agreed  to  perform  such  services  without 
charge,  the  proceeds  of  the  booklet  being  retained  by  the  seller,  is  a 
peddler  and  subject  to  a  state,  county,  and  municipal  license  tax  as  such. 

Driver's  License;  Drunken  Driving;   Limited  License 

29  September  1952 

When  a  driver  operates  a  motor  vehicle  during  the  period  of  revocation 
of  his  license,  the  Department  must  add.  to  the  revocation  period  double 
the  time  of  revocation  then  in  force,  and  no  limited  license  can  be  issued 
to  the  driver  during  this  time. 

Motor  Vehicles;  Driving  Drunk 

29  September  1952 

It  is  not  a  criminal  offense  to  drive  an  automobile  upon  the  driveway 
leading  from  a  public  highway  to  a  public  eating  establishment  while 
under  the  influence  of  intoxicating  liquor.  Circumstantial  evidence  may 
be  sufficient  to  convict  one  charged  with  driving  a  motor  vehicle  on  the 
highways  while  under  the  influence  of  intoxicating  liquor. 

Trust  and  Trustees;  Clerk  of  the  Superior  Court;  Authority 
TO  Require  Accounting  by  Trustee 

30  September  1952 

Construing  together  G.  S.  36-15,  36-18  and  28-53,  it  would  seem  that 
when  the  court  accepts  the  resignation  of  a  trustee  in  a  private  irrevocable 
trust  agreement,  the  successor  trustee  is  required  to  file  in  the  office  of 
the  Clerk  of  the  Superior  Court  an  inventory  and  annual  and  final  ac- 
counts to  the  same  extent  as  the  original  trustee  is  required  to   do. 

Municipalities;    Statutory   Construction;    Repeal  by   Implication 

30  September  1952 

The  courts  do  not  favor  the  repeal  of  statutes  by  implication.  STATE 
BOARD  OF  AGRICULTURE  v.  DRAINAGE  DISTRICT,  177  N.  C.  222; 
WINSLOW  v.  MORTON,  118  N.  C.  486;  and  Black's  Interpretation  of 
Laws. 

In  spite  of  the  foregoing,  it  would  seem  that  Chapter  1184,  Session 
Laws  of  1949  (new  Charter  for  the  City  of  Raleigh)  repeals  by  necessary 
implication  Chapter  293,  Public-Local  Laws  of  1939  (Civil  Service  Act 
for  all   employees   except  police   and   firemen) . 


212  biennial  report  of  the  attorney  general  [vol. 

Attorneys  at  Law;  Authority  of  Court  to  Require  Attorney 
TO  Produce  Written  Authority  for  Appearance 

30  September  1952 

G.  S.  84-11  provides  that  every  attorney  who  claims  to  enter  an  appear- 
ance for  any  person  shall,  upon  being  required  to  do  so,  produce  and  file 
in  the  clerk's  office  of  the  court  in  which  he  claims  to  enter  an  appear- 
ance, a  power  or  authority  to  that  effect  signed  by  the  persons  or  some 
one  of  them  for  whom  he  is  about  to  enter  an  appearance. 

Although  all  the  cases  cited  in  the  General  Statutes  under  this  section 
originated  in  the  Superior  Court,  it  is  thought  that  the  language  is  broad 
enough  to  cover  appearances  in  all  the  courts  of  North  Carolina,  includ- 
ing a  mayor's  court. 

Landlord  and  Tenant;  Execution  and  Levy  on  Undivided  Tobacco  in 
Satisfaction  of  Judgment  Rendered  Against  the  Tenant 

30  September  1952 

The  exclusive  ownership  of  crops  in  the  possession  of  a  tenant  remains 
in  the  landlord  until  he  has  set  apart  the  tenant's  share.  Before  a  division 
has  been  made  of  the  crop  the  tenant  acquires  no  interest  subject  to  levy 
and  execution  in  satisfaction  of  a  judgment  against  the  tenant. 

Private  Detectives;   License  Requirements 

30  September  1952 

A  person  desiring  to  engage  in  the  business  of  being  a  private  detective 
is  required  to  apply  for  and  secure  from  the  Commissioner  of  Revenue  of 
this  State  a  license  for  the  privilege  of  engaging  in  such  business  and  to 
pay  an  annual  tax  therefor  in  the  amount  of  $25.00. 

Clerks  of  Court;  Attachment  and  Garnishment;  Plaintiff's 
Undertaking;  Suits  in  Forma  Pauperis 

30  September  1952 

There  is  no  legal  authority  for  permitting  a  person  to  institute  an 
attachment  proceeding  in  forma  pauperis  and  thereby  be  relieved  of  fur- 
nishing the  plaintiff's  undertaking. 

Motor  Vehicles;  Driver's  License;  Meaning  of  Conviction 

1  October  1952 

"Conviction"  in  the  Uniform  Driver's  License  Law  means  final  convic- 
tion. When  the  statute  requires  two  convictions  within  a  fixed  period  of 
time  in  order  to  justify  a  suspension  of  the  driver's  license,  the  second 
conviction   must   become   final   before   the   expiration    of   such   period   be- 
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ginning  with  the  date  on  which  the  first  conviction  became  final.  A  con- 
viction is  final  when  affirmed  by  the  appellate  court  of  last  resort  or 
when  the  time  for  taking  an  appeal  has  expired. 

Counties  and  County  Commissioners;   Appropriations 
TO  Boy  Scouts  of  America 

1  October  1952 

There  is  no  legal  authority  for  a  board  of  county  commissioners  to 
make  an  appropriation  of  public  funds  to  the  organization  known  as  the 
Boy  Scouts  of  America. 

Municipal  Corporations;  Town  Policemen;  Qualifications 

1  October  1952 

In  order  to  qualify  as  a  policeman  of  a  municipality,  a  pei'son  must  be 
at  least  twenty-one  years  of  age  and  be  a  resident  of  the  municipality 
which  he  is  to  serve. 

Ad  Valorem  Taxes;  Sale  of  Tax  Liens;  Effect 
OF  Delay  in  Holding  Sale 

2  October  1952 

Failure  to  hold  tax  sales  within  the  time  prescribed  by  statute  does  not 
affect  the  validity  of  the  taxes  or  tax  liens  and  it  does  not  affect  the 
validity  of  the  sale  when  it  is  thereafter  held. 


Tort  Liability  of  Churches 


2  October  1952 


A  charitable  hospital  operated  not  for  gain  but  for  benevolent  purposes 
can  be  held  liable  in  damages  for  the  negligent  injury  to  a  servant  or 
employee. 

A  person  injured  while  enjoying  the  benefits  provided  by  a  charitable 
institution  (Y.W.C.A.)  may  not  hold  the  institution  resjoonsible  for  the 
negligence  of  its  agents  or  employees  if  the  institution  has  exercised 
reasonable  care  in  their   selection   and   retention. 

Criminal  Law;  Juvenile  Courts;  Child  Twelve  Years  of  Age 
Charged  with  Crime  Against  Nature 

2  October  1952 

Children  under  fourteen  years  of  age  must  have  their  cases  disposed 
of  in  the  juvenile  court,  irrespective  of  the  charge  or  of  the  type  of  crime 
committed. 
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Adoption;  Service  of  Process;  Abandonment 

2  October  1952 

Where  the  father  of  a  child  refuses  to  consent,  he  is  a  necessary  party 
to  an  adoption  proceeding  and  should  be  served  with  process.  If  it  is  con- 
tended that  he  has  abandoned  the  child,  then  this  can  be  adjudicated  in 
the  adoption  court  upon  notice  that  such  an  issue  will  be  presented  for 
adjudication. 

Municipalities;  City  of  Kings  Mountain;  Quorum 
Required  to   Transact   Business 

3  October  1952 

Construing  Section  1,  Chapter  684,  Session  Laws  of  1947,  together  with 
G.  S.  160-268,  and  G.  S.  160-12,  it  is  thought  that  the  Mayor  of  the  City 
of  Kings  Mountain  is  the  executive  and  administrative  officer  of  the 
City,  but  that  the  governing  body  is  composed  of  the  five  commissioners 
of  the  City.  Therefore,  it  would  seem  that  three  commissioners  constitute 
a  quorum  for  the  transaction  of  business  whether  the  mayor  is  present  or 
not.  MARKHAM  v.  SIMPSON,  175  N.  C.  135;  CLEVELAND  COTTON 
MILLS  V.  COMMISSIONERS,  108  N.  C.  678. 


Sales  Tax;    Soft  Drinks 


3  October  1952 


Soft  drinks   are  not  exempt  from  sales  tax. 

Criminal  Procedure;  Forfeiture  of  Bail  Bond 

3  October  1952 

G.  S.  15-116  provides  that  the  forfeiture  of  a  bail  bond  is  in  the  sound 
discretion  of  a  trial  court.  STATE  v.  MOODY,  74  N.  C.  73-136  N.  C.  593; 
STATE  v.  CLARKE,  222  N.  C.  744;  STATE  v.  WIGGINS,  228  N.  C.  76. 

Municipal    Lease-Purchase    Contract;    Continuing 
Contract;  Public  Bidding 

3  October  1952 

A  contract  entered  into  by  a  municipality  in  which  the  municipality 
leases  privately  owiied  water  facilities  on  a  year  to  year  basis,  with  the 
option  to  purchase  within  a  stated  period,  may  be  valid  as  a  continuing 
contract  under  G.  S.  160-399,  Subsection  1,  Subsection  D,  provided  the 
rental  paid  is  not  greater  than  would  be  the  rental  on  an  outright  lease 
of  similar  facilities  or  equipment,  the  services  and  value  received  are  in 
direct  proportion  to  the  rental  paid,  no  obligation  is  imposed  upon  the 
City  to  renew  the  lease  from  year  to  year,  or  any  other  future  obligation, 
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and   the   City,   in   fact,   pays   nothing   toward   the   purchase   aspect   of  the 
contract. 

However,  it  might  come  within  the  public  letting  provisions  for  purchase 
of  apparatus,  supplies,  materials,  or  equipment,  of  G.  S.  143-129. 

Schools;   Compulsory  Attendance  Law;   Residence  of  Pupils 

3  October  1952 

G.  S.  115-302  and  115-305  provide  that  children  between  the  ages  of 
seven  and  sixteen  shall  attend  the  public  schools  unless  they  are  attending 
approved  private  schools.  G.  S.  115-352  provides  that  children  must  attend 
school  in  the  district  where  they  reside  unless  transferred  by  the  State 
Board  of  Education.  When  children  live  in  North  Carolina  and  enroll 
in  a  school  in  South  Carolina  and  fail  to  attend  school  in  either  State,  it 
is  thought  that  the  North  Carolina  compulsory  attendance  law  is  applic- 
able. 

Sale  of  Weapons;   .22-Caliber  Revolvers 

3  October  1952 

The  requirement  of  G.  S.  14-402,  that  a  permit  be  first  obtained  before 
a  pistol  may  be  sold  or  bought,  applies  to  .22-caliber  pistols. 

Municipal  Corporations;  Ordinances;  Enforcement  by  Civil  Penalty; 
Enforcement  Under  Criminal  Law;  Costs 

3  October  1952 

A  municipal  corporation  has  the  authority  to  frame  an  ordinance  so 
that  the  first  or  second  violation  will  be  punished  by  a  civil  penalty  rather 
than  a  fine  or  imprisonment  which  is  assessed  in  a  criminal  case  for  a 
violation  of  the  ordinance.  The  municipality  may  prosecute  a  third  viola- 
tion of  the  ordinance  under  the  criminal  law  as  provided  by  statute. 

Municipalities;   Authority  to   Use   Surplus   Funds  for 
Non-profit   Hospitals 

6  October  1952 

G.  S.  131-126.41  expressly  authorizes  municipalities  to  use  surplus  funds, 
unappropriated  funds  and  funds  derived  from  profits  from  alcoholic  bev- 
erage control  stores  to  guarantee  the  operating  deficit  of  any  publicly 
owned  or  nonprofit  hospital.  G.  S.  131-126.42  and  131-126.43  grant  the 
special  approval  of  the  General  Assembly  to  counties,  cities  and  towns 
to  issue  bonds  and  notes  for  the  construction  of  non-profit  hospitals  and 
for  the  purpose  of  financing  the  cost  of  operating  the  same;  and  author- 
izes the  levy  of  a  tax  on  property  not  to  exceed  10  cents  on  the  $100  val- 
uation for  such  purpose.  These  last  two  sections  seem  to  be  in  conflict 
with  the  decision  of  the  Supreme  Court  in  the  case  of  PALMER  v.  HAY- 
WOOD COUNTY,  212  N.  C.  284. 
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Hospitals;  Tax  Levy  for  Maintenance 

6  October  1952 

A  special  tax  levy  for  the  maintenance  of  a  public  hospital  should  be  _ 
approved  by  a  vote  of  the  people. 

Municipal  Corporations;   Voluntary  Fire  Department;   Requirement 
That  Funds  be  Deposited  in  Town  Treasury 

7  October  1952 

Funds  raised  by  firemen  of  a  non-paid  voluntary  fire  department  are 
not  public  funds  and  do  not  have  to  be  deposited  in  the  treasui-y  of  the 
town. 

Municipalities;   Construction  of  Municipal  Buildings  to 
House  Health   Departments;   Necessary  Expense 

7  October  1952 

The  General  Laws,  G.  S.  160-229  et  seq.,  as  well  as  the  1907  charter, 
would  constitute  sufficient  authority  for  the  City  of  Rocky  Mount  to  set 
up   a   municipal   health   department  as   it   has   done. 

While  there  is  no  case  directly  passing  upon  the  subject,  in  view  of  the 
fact  that  our  court  has  upheld  as  a  necessary  expense  the  construction  of 
an  auditorium  and  the  construction  of  an  abattoir,  the  court  would  prob- 
ably hold  that  the  erection  of  a  building  necessary  to  house  a  duly  author- 
ized municipal  health  department  would  be  a  necessary  expense  and  that 
a  vote  of  the  people  of  the  city  would  not  be  required  under  Article  VII, 
Section   7,   of  the   Constitution   to   authorize   the   bonds   for   this   purpose. 

Election  Laws;  Election  Officials;  Qualifications 

7  October  1952 

There  is  no  legal  objection  to  a  person  serving  as  a  judge  of  elections 
who  is  at  the  same  time  employed  as  a  teacher  in  the  public  schools  of 
the  State. 

Schools;  Exclusion  of  Pupils  on  Moral  Grounds 

8  October  1952 

Under  G.  S.  115-145,  it  is  thought  that  the  school  authorities  are  author- 
ized to  suspend  a  pupil  who  is  the  mother  of  an  illegitimate  child  provided 
such  pupil  is  a  menace  to  the  school  in  setting  a  bad  example  to  other 
pupils. 

Counties;  Tort  Liability 

8  October  1952 

Counties  ai'e  instrumentalities  of  government  and  are  given  corporate 
powers  to  execute  their  purposes  and  are  not  liable  for  damages  for  the 
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torts  of  their  officials  in  the  absence  of  statutory  provisions  giving  a  right 
-of  action  against  them.  KEENAN  v.  COMMISSIONERS,  167  N.  C.  356 
and  cases  cited.  Session  Laws  of  1951  permits  cities  and  towns  to  waive 
immunity  to  the  extent  that  they  are  insured  against  tort  liability  to  waive 
immunity  in  the  operation  of  motor  vehicles.  This  Act,  however,  does  not 
apply  to  counties. 

Motor  Vehicles;  Driver's  License;   Suspended  Sentence 

9  October  1952 

Only  the  Motor  Vehicles  Department  is  authorized  to  suspend  or  revoke 
a  driver's  license.  However,  a  court  convicting  a  person  of  violation  of  the 
Motor  Vehicle  Law  may  impose  sentence  and  suspend  that  sentence  on  any 
reasonable  condition,  including  the  condition  that  the  defendant  not  drive 
a  motor  vehicle  for  a  reasonable,  fixed  time.  In  addition  the  Motor  Vehicle 
Department  may  in  a  proper  case  suspend  the  driver's  license  for  the 
time  specified  in  the  Driver's  License  Law.  One  who  drives  while  his 
license  is  suspended  or  revoked  by  the  Motor  Vehicle  Department  is  guilty 
of  a  further  violation  of  the  Motor  Vehicle  Law.  When  the  period  of 
suspension  imposed  by  the  Motor  Vehicle  Department  expires,  the  person 
is  entitled  to  a  restoration  of  his  driver's  license  upon  complying  with  the 
Financial  Eesponsibility  Act.  If  he  drives  after  such  restoration  of  his 
license  but  before  the  end  of  the  time  fixed  by  the  court  in  suspending 
the  original  sentence,  the  person  is  not  guilty  of  a  new  violation  of  the 
Motor  Vehicle  Law  but  the  court  may  put  into  effect  its  original  sen- 
tence. 

Illegal  Practice  of  Law;  Justice  of  the  Peace  May  Not  Draw  Deeds 

9  October  1952 


It  is  unlavi^ul  for  a  justice  of  the  peace  or  a  notary  public  to  draft 
deeds  or  other  legal  instruments.  See  G.  S.  84-2.1. 

Posting  Advertisements  on  Highways  and  Streets 

9  October  1952 

General  Statutes,  Section  14-145,  makes  it  unlawful  to  post  any  business 
or  commercial  advertising  on  property  of  another  without  first  obtaining 
the  written  consent  of  the  owner.  This  section  also  makes  it  illegal  to  post 
such  notices  on  any  stone,  tree,  fence,  stump,  pole,  mile  board,  milestone, 
danger  sign,  danger  signal,  guidesign,  guidepost,  automobile,  building,  or 
other   object,   within   the  limits   of   the   public   highway. 

i  Elections;  Inspection  of  Record  of  Absentee  Ballots 

9  October  1952 

G.  S.  163-53  provides  that  the  State  Board  of  Elections  shall  furnish 
to  the  Chairman  of  the  County  Board  of  Elections  of  each  county  a  book 
for  the  registration  of  absent  voters.  G.  S.  163-63  provides  that  the  reg- 
ister   of    applications    for    absentee    ballots    required    to    be    kept    by    the 
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Chairman  of  the  County  Board  of  Elections  shall  constitute  a  public 
record  and  shall  be  opened  for  public  inspection.  G.  S.  163-59  and  suc- 
ceeding sections  provide  for  the  transfer  of  absentee  ballots  by  the  Chair- 
man of  the  County  Board  of  Elections  to  each  registrar,  for  the  posting 
of  the  list  of  absentee  voters,  for  depositing  absentee  ballots  in  the  ballot 
boxes  and   recording  the   same. 

From  the  foregoing  it  will  be  seen  that  political  party  officials,  along 
with  all  other  interested  citizens,  may  inspect  the  records  of  absentee 
ballots  in  the  office  of  the  County  Board  of  Elections  at  all  reasonable 
times.  However,  such  officials  may  not  use  the  provisions  of  the  statute 
G.  S.  163-63  to  harass  members  of  the  County  Board  of  Elections  or  their 
employees  or  to  interfere  with  the  necessary  work  of  the  County  Board 
of  Elections. 

Elections;  Compensation  of  Registrars 

9  October  1952 

G.  S.  163-19  and  163-20  fix  the  compensation  of  precinct  election  officials. 
The  last  sentence  of  G.  S.  163-20  stipulates  that  the  Board  of  Commission- 
ers of  any  county  may  provide  for  additional  compensation  for  such  pre- 
cinct election  officials.  Under  the  foregoing  statutes  it  is  thought  that 
private  organizations  may  not  give  extra  compensation  to  the  registrars 
for  the  performance  of  their  duties.  To  allow  such  practice  could  easily 
lead  to  abuses. 

Constitutional  Law;   Courts;   Establishment  of  Inferior 
Courts  with  County-wide  Jurisdiction 

9  October  1952 

Article  II,  Section  29  of  the  State  Constitution  forbids  the  establish- 
ment of  courts  inferior  to  the  Superior  Court  by  any  local,  private  or 
special  act  of  the  Legislature.  In  the  case  of  STATE  v.  HORNE,  191  N.  C. 
375,  the  Supreme  Court  held  that  the  adoption  of  this  constitutional  pro- 
vision did  not  have  the  effect  of  abolishing  such  courts  already  established 
and  that  there  is  nothing  in  this  section  which  prohibits  the  Legislature 
from  increasing  or  decreasing  the  jurisdiction  of  such  an  inferior  court 
already  in  existence.  The  last  sentence  of  this  constitutional  provision  | 
provides  that  the  General  Assembly  shall  have  power  to  pass  general 
laws  regulating  all  matters  set  out  in  the  section.  From  the  foregoing  it 
will  be  seen  that  the  General  Assembly  by  special  Act  may  not  create  an  j 
inferior   court  for   Gaston    County. 

Schools;  Current  Expense  Budget; 
Transfer  to  Capital  Outlay  Budget 

10  October  1952 

Under  G.  S.  115-361  and  115-362  local  supplements  shall  be  for  the  pur 
pose   of   operating   schools    of   a   higher   standard   than   that   provided   by 

it 
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State  support,  or  to  employ  additional  vocational  teachers,  or  both. 
G.  S.  115-356  provides  that  the  objects  of  school  expenditure  desig- 
nated in  the  budget  as  maintenance  of  plant  and  fixed  charges  shall  be 
supplied  from  fines,  forfeitures,  etc.,  and  from  sources  other  than  State 
funds.  G.  S.  115-83  places  upon  boards  of  county  commissioners  primary 
responsibility  for  providing  the  funds  necessary  for  school  buildings  and 
equipment.  JOHNSON  v.  MARROW,  228  N.  C.  58;  ATKINS  v.  McADEN, 
229  N.  C.  752. 

G.  S.  153-124  provides  that  in  making  the  tax  levy,  boards  of  com- 
missioners shall  take  into  consideration  unencumbered  balances  carried 
over  from  the  preceding  fiscal  year  and  the  estimated  miscellaneous 
revenues  from  sources  other  than  taxation. 

From  the  foregoing,  it  is  to  be  doubted  that  the  Board  of  Trustees  of  a 
City  Administrative  School  unit  have  authority  to  transfer  funds  from  the 
current  expense  budget  to  the  capital  outlay  budget.  See  SCHOOL  TRUS- 
TEES V.  BANNER,  222  N.  C.  566. 

Elections;  Servicemen;  Absentee  Voting; 
Applications  for  Absentee  Ballots 

10  October  1952 

Application  for  an  absentee  ballot  in  a  general  election  can  be  made 
by  the  serviceman  or  any  member  of  his  immediate  family,  as  defined  in 
the  statute.  An  application  for  absentee  ballots  in  the  primary  and  for 
the  general  election  ballots  made  at  the  same  time  is  sufficient  to  justify 
the  sending  of  absentee  ballots  to  the  serviceman  voter  for  the  general 
election. 


Schools;  Married  Pupils;  Compulsory  Attendance 

13  October  1952 

It  is  thought  that  a  married  pupil  under  sixteen  years  of  age  is  sub- 
ject to  the  compulsory  school  attendance  law.  G.  S.  115-302.  However,  it 
is  doubtful  that  a  jury  would  convict  a  husband  of  the  violation  of  G.  S. 
115-305  for  failure  to  send  his  wife  to  school  particularly  in  a  case  in 
which  the  wife  is  attending  a  beauty  culture  school  learning  a  type  of 
work  in  which  she  could  probably  make  a  living. 

Election  Laws;  Justices  of  the  Peace;  Absentee  Ballots 

13  October  1952 

G.  S.  163-58  provides  that  an  absentee  voter  shall  make  and  subscribe  to 
the  affidavit  before  an  officer  authorized  by  law  to  administer  oaths,  having 
an  official  seal,  which  seal  shall  be  affixed.  Since  a  justice  of  the  peace  is 
not  required  to  have  an  official  seal,  it  is  doubtful  that  a  justice  of  the 
peace  is  qualified  to  act  in  such  case. 
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Ad  Valorem  Taxes;  Personal  Property;  Inter-urban  Buses;  Situs 

13  October  1952 

Buses  operated  by  a  transportation  company,  the  office,  garage  and 
station  of  which  are  outside  of  the  corporate  limits  of  the  particular 
municipality,  would  not  be  subject  to  the  personal  property  ad  valorem 
tax  of  such  municipality. 

Ad  Valorem  Taxes;  Proper  Listing;  Error  in  Transfer  I 

TO  Delinquent  Tax  Book;  Effect  | 

!  13  October  1952      | 

An  error  in  copying  or  transferring  taxes  from  one  book  to  a  delin- 
quent tax  book  does  not  have  the  effect  of  extinguishing  any  tax  lien 
existing  with  respect  to  the  property  concerning  which  the  error  was 
made. 

Income  Tax;  Contributions;  Recreational  Facilities 

13  October  1952 

If  a  corporation  is  created  to  operate  and  does  operate  recreational 
facilities  which  may  be  used  by  the  public,  is  not  operated  for  profit,  and 
such  profits  as  may  arise  therefrom  are  not  distributable  to  any  stock- 
holder or  individual,  it  is  a  corporation  organized  and  operated  exclu- 
sively for  charitable  purposes,  no  part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  stockholder  or  individual.  Donations  to  such 
corporation  may  be  claimed  as  deductions  by  the  donor  for  the  purpose  of 
determining  the  donor's  income  tax  liability. 

Motor  Vehicles;  Unsatisfied  Judgment;  Accident  by  Agent 

13  October  1952 

When  a  judgment  has  been  rendered  against  an  employer  on  account  of 
an  accident  involving  his  employee,  and  the  judgment  remains  unsatis- 
fied for  the  period  of  the  statute,  the  license  and  plates  of  the  employer 
shall  be  revoked.  1 

Motor  Vehicles;  Rules  of  Road;  Schools 

13  October  1952 

A  motorist  who  disregards  a  stop-and-go  signal  operated  by  members 
of  the  school  boy  patrol  may  be  guilty  of  reckless  driving.  He  may  also 
be  guilty  of  driving  at  a  speed  greater  than  is  reasonable  and  prudent 
under  the  conditions  then  existing. 
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Criminal  Law;  Intoxicating  Liquor;  Possession  by  Members  of  a 
Club  in  Lockers;   Search  Warrants 

13  October  1952 

A  person  living  in  a  dry  county  may  not  keep  alcoholic  beverages  in 
places  other  than  his  private  dwelling,  and  then  only  for  the  use  of  himself 
and  his  bona  fide  guests.  Such  alcoholic  beverages  may  not  be  kept  in 
a  private  club  and  stored  in  private  lockers. 

Our  Court  has  not  passed  upon  the  question  of  whether  or  not  a  search 
warrant  authorizing  officers  to  search  a  private  club  extends  to  private 
lockers  of  individual  members  located  in  such  club.  Courts  in  other  juris- 
dictions appear  to  have  held  that  such  lockers  may  be  searched  under  a 
valid  search  warrant  issued  for  the  premises. 

Motor  Vehicles;  Red  Lights;  Wreckers 

14  October  1952 

The  prohibition  against  driving  a  vehicle  on  which  there  are  red  lights 
visible  from  the  front  of  the  vehicle  does  not  apply  to  wreckers. 

Sales  Tax;   Lien;   Transferee  Liability;   Taxes 
Exceeding  Purchase  Price 

14  October  1952 

A  transferee  is  personally  liable  for  the  unpaid  sales  taxes  of  his  trans- 
feror only  to  the  extent  of  the  total  purchase  price  paid. 

Municipalities;  Elections;  Procedure  for  Calling  Election  in 
Greenville  for  Adoption  of  New  Plan  of  Government 

14  October  1952 

G.  S.  160-296  provides  that  a  petition  for  the  adoption  of  a  new  plan 
)f  government  by  a  municipality  must  be  addressed  to  the  County  Board 
)f  Elections.  However,  under  Chapter  296,  Public-Local  Laws  of  1937  a 
)art  of  the  Charter  of  the  City  of  Greenville,  it  is  thought  that  in  that 
;ity  such  petition  is  addressed  to  the  Board  of  Aldermen  and  not  to  the 
bounty  Board  of  Elections. 

klOTOR  Vehicles;  Registration  Plates;  Financial  Responsibility  Act; 
Right  of  Lessee  to  Procure 

17  October  1952 

Plates  revoked  under  the  Financial  Responsibility  Act  cannot  be  re- 
urned  for  purposes  of  leasing  the  equipment. 
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Plumbing  and  Heating  Contractors;  Requirements  for  License 

17  October  1952 

All  persons  engaged  in  the  business  of  plumbing  and  heating  contract- 
ing are  required  to  apply  for  and  obtain  a  license  from  the  State  Board  of 
Examiners  of  Plumbing  and  Heating  Contractors.  This  Act  does  not 
apply  to  towns  having  a  population  of  3,500  or  less. 

Condemnation   Proceedings;    School   Law;    Right  of   Trustees  of  a 
School  Unit  to  Discontinue  Condemnation  Proceedings 

17  October  1952 

Condemnation  proceedings  may  be  discontinued  at  any  time  prior  to 
taking  possession  of  the  property  and  the  payment  into  Court  of  the 
award  of  the  commissioners.  LIGHT  COMPANY  v.  MANUFACTURING 
COMPANY,  209  N.  C.  560. 

Beer  and  Wine;  Illegal  Transportation;  Confiscation  of  Automobile 

17  October  1952 

Construing  together  G.  S.  18-81  (i);  18-81  (m);  18-64;  18-66;  18-49;  18- 
32  and  18-6,  it  is  thought  that  a  person  in  McDowell  County  possessing  in 
any  quantity  beer  which  does  not  bear  the  crown  tax  stamp  required  by 
law  is  guilty  of  the  illegal  possession  of  beer.  It  is  also  thought  that, 
,  upon  conviction  for  illegal  transportation  of  beer  not  bearing  the  crown 
tax  stamp,  the  vehicle  used  is  subject  to  confiscation.  This  would  like- 
wise seem  to  be  true  when  the  beer  bears  the  stamp  but  is  more  than 
five  gallons  in  quantity. 


Elections;   Secret  Ballot;  No  Legal  Requirement  That  Voter  Must 
Vote  for  Candidates  of  Party  in  Whose  Primary  He  Participated 

17  October  1952 

Under  the  Australian  Ballot  Law,  a  secret  ballot  is  required  in  all 
general  elections.  While  a  voter  may  be  morally  bound  to  support  the  can- 
didate of  the  party  to  which  he  belongs,  and  in  which  primary  he  partici- 
pated, there  is  no  legal  requirement  that  he  shall  do  so  in  voting  in  the 
election. 

»■ 
Ad  Valorem  Taxes;  Levy  on  Personal  Property;  Wife's  Property 
Not  Subject  to  Husband's  Taxes 

20  October  1952 

Property  individually  owned  by  a  wife  is  not  subject  to  levy  and  sale 
to  collect  property  taxes  owed  by  the  husband. 
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License  Taxes;  Drink  Dispensers;  Sections  130%  and  144 
OF  THE  Revenue  Act 

20   October  1952 

Cities  and  towns  may  tax  each  location  of  drink  dispensers  under  Sec- 
tion 144  of  the  Revenue  Act  but  may  not  additionallj'  tax  each  individual 
dispenser. 

Election  Lavv^s;  Residence  Requirements 

20  October  1952 

Whether  or  not  a  person  has  lost  his  lesidence  in  the  voting  precinct 
from  which  he  removed  is  a  mixed  question  of  physical  facts  and  intention. 
If,  in  the  opinion  of  the  board,  a  person  has  only  temporarily  removed  him- 
self from  his  former  residence  and  has  the  bona  fide  intention  of  returning 
'  thereto  at  some  future  date,  he  should  be  permitted  to  vote  in  the  precinct 
in  which  he  formerly  resided. 

Election  Laws;  Qualifications  for  Voting;  Domicile 

20  October  1952 

The  term  "residence"  as  used  in  Article  VI,  Section  2,  of  the  State  Con- 
stitution, is  synonymous  with  domicile,  which  denotes  a  permanent  dwelling 
place  to  which  the  party  when  absent  always  intends  to  return.  STATE  v. 
GRIZZARD,  89  N.  C.  115;  GOWER  v.  CARTER,  195  N.  C.  697  and 
OWENS  v.  CHAPLIN,  228  N.  C.  705.  G.  S.  163-25  (a)   (b). 

Election;  Application  for  Absentee  Ballots 

20  October  1952 

Applications  for  absentee  ballots  should  be  delivered  only  to  the  voter 
or  a  member  of  the  voter's  immediate  family,  as  defined  in  G.  S.  163-55,  or 
to  an  agent  of  the  voter  with  written  authority  from  the  voter,  or  an 
agent  of  the  voter  who  gives  the  Chairman,  in  writing,  a  statement  that 
the  voter  had  constituted  him  his  agent  to  obtain  the  application.  The 
Chairman  of  the  County  Board  of  Elections  is  the  sole  custodian  of  blank 
applications  for  absentee  ballots  and  he  is  required  by  law  to  issue  the  same 
only  in  strict  accordance  with  the  provisions  of  the  statute. 

Schools;  Attendance;  District  or  School  in  Which  Child 
Required  to  Attend 

20  October  1952 

When  school  children  are  to  be  transferred  from  one  district  to  another 
or  from  one  school  administrative  unit  to  another,  the  consent  of  the  State 
Board  of  Education  is  necessary,  but  when  the  transfer  is  simply  from 
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one  school  to  another  within  the  same  district,  it  would  seem  that  the 
authority  to  make  such  transfer  is  in  the  County  Board  of  Education.  G.  S. 
115-352,  115-55;  115-56;  115-376.  KEY  v.  BOARD,  170  N.  C.  123. 

Election  Laws;  Qualification  of  Electors;  School  Teachers 

20  October  1952 

School  teachers  are  permitted  by  law  to  retain  their  original  residence  for 
voting  purposes  when  they  leave  home  for  the  purpose  only  of  teaching 
school  in  another  county  when  they  do  so  with  the  intention  or  expectation 
of  returning  to  the  county  of  their  parents  or  other  relatives  during  the 
vacation  period.  Residence,  within  the  purview  of  the  Constitution  relating 
to  qualifications  of  voters,  is  synonymous  with  domicile,  denoting  a  per- 
manent place  to  which  the  party,  when  absent,  intends  to  return. 

Courts;  Municipal  Recorder;  Double  Office  Holding 

21  October  1952 

Section  6,  Chapter  963,  Session  Laws  of  1951,  provides  that  in  case  a 
municipal  Recorder's  Court  shall  be  established  for  the  Town  of  Dallas  under 
the  provisions  of  Article  24,  Chapter  7  of  the  General  Statutes,  and  should 
both  the  offices  of  Recorder  and  Vice  Recorder  become  vacant  at  the  same 
time,  the  Mayor  of  the  Town  of  Dallas  shall  perform  the  duties  of  Recorder 
until  a  Recorder  shall  have  been  duly  elected  and  qualified.  The  foregoing 
indicates  that  the  legislative  intent  was  that  the  Mayor  shall  perform  the 
duties  of  Recorder  only  temporarily  and  until  the  vacancy  can  be  filled  as 
provided  in  Section  1  of  the  Act.  It  is  doubtful  that  the  provision  of  the 
Act  stipulating  that  the  Mayor  shall  perform  the  duties  temporarily  is  valid. 
Article  XIV,  Section  7,  of  the  State  Constitution.  FREEMAN  v.  COMMIS- 
SIONERS OF  MADISON,  217  N.  C.  209;  McCULLERS  v.  COMMISSION- 
ERS, 158  N.  C.  75;  RHODES  v.  LOVE,  153  N.  C.  468;  GRIMES  v. 
HOLMES,  207  N.  C.  293;  IN  RE  WINGLER,  231  N.  C.  560  and  EDWARDS 
V.  BOARD  OF  EDUCATION,  235  N.  C.  345. 

Municipal  Corporations;  Residence  Requirements  of  City  Policemen; 

De  Facto  Officers 

22  October  1952 

The  official  acts  of  a  police  officer  who  resides  outside  the  corporate 
limits  of  the  municipality  which  he  serves  could  not  be  collaterally  attacked 
by  questioning  the  legality  of  any  arrest  he  might  make  or  any  other 
performance  of  his  official  duties  when  such  a  policeman  acts  in  his  capacity  | 
as  a  peace  officer.  In  such  cases,  the  officer  would  be  acting  in  a  de  facto 
capacity. 

The  only  remedy  which  any  person  might  have  against  him  would  be  in  ' 
the  nature  of  an  action  in  quo  warranto  to  try  the  title  to  the  office  which 
he  purports  to  hold.    Our  Supreme  Court  has  consistently  held  that  an  ac- 
tion in  quo  warranto  is  the  sole  method  by  which  title  to  public  office  may 
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be  tried.  SEE  WRENN  v.  KURE  BEACH,  235  N.  C.  292.  See,  also,  FREE- 
MAN V.  PONDER,  234  N.  C.  294,  and  cases  cited. 

Amendment  of  North  Carolina  Constitution;  Votes  Cast; 
Article  XIII,  Section  2 

22  October  1952 

The  phrase  "majority  of  the  votes  cast"  in  Article  XIII,  Section  2,  of  the 
North  Carolina  Constitution,  means  majority  of  the  votes  cast  for  or 
against  the  amendment. 

Clerk  Superior  Court  ;  Investment  of  Trust  Funds  :  Authority  of  Clerk 
TO  Have  Custody  of  Investments  of  Other  Fiduciaries 

22  October  1952 

G.  S.  63-3  authorizes  guardians,  executors,  administrators,  clerks  of  the 
superior  court  and  others  acting  in  a  fiduciary  capacity  to  invest  funds  in 
their  hands  as  such  fiduciaries  in  stock  in  any  building  and  loan  association 
authorized  and  licensed  under  the  laws  of  this  State.  Such  funds  may  be 
so  invested  only  if  authorized  by  the  Insurance  Commissioner. 

I  do  not  understand  that  this  statute  or  any  other  statute  would  author- 
ize the  clerk  of  the  superior  court  to  accept  and  keep  safe  certificates  of 
stock   in   a   building   and   loan   association   other   than   such   certificates   in 
which  the  clerk  has  invested  funds  in  his  hands  in  a  fiduciary  capacity. 
Charter  of  the  City  of  High  Point;  What  is  Included  in  "General 

Revenue"  of  City,  Within  the  Meaning  of  Section 
6  of  the  City  Charter 

23  October  1952 

The  term  "General  Revenue"  as  used  in  the  section  of  the  City  Charter  of 
High  Point,  limiting  the  amount  of  the  general  revenue  which  might  be 
appropriated  for  library  purposes,  has  reference  to  the  general  municipal 
revenue  from  ad  valorem  and  other  taxes,  and  not  net  revenue  from  its 
electric  system. 

(1)  Motor  Vehicles;  Title  and  Registration;  Vehicle  Furnished 
Disabled  Veteran  by  Veterans  Administration;  $1.00  Fee 

(2)  Ad  Valorem  Taxes;  Personal  Property;  Exemptions;  Vehicle 
Furnished  Disabled  Veteran  by  Veterans  Administration;  $1.00  Fee 

(3)   Sales  Tax;  Exemptions;  Vehicle  Furnished  Disabled  Veteran  by 

Veterans  Administration;  $1.00  Fee;  Excess  Over  $1600.00 

Subject  to  Tax 

23  October  1952 

When  a  motor  vehicle  is  furnished  a  disabled  veteran  by  the  Veterans 
Administration,  or  an   automobile  is  purchased  by  a  veteran  with  funds 
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furnished  for  such  purpose,  only  a  $1.00  license  tag  fee  is  chai-ged,  sales 
tax  is  charged  only  with  respect  to  the  purchase  price  in  excess  of  the 
$1600.00  furnished  by  the  government,  and  such  automobile  is  exempt 
from  ad  valorem  property  taxation  so  long  as  the  veteran  owns  such 
vehicle. 

Habeas  Corpus;  Writ  of  Coram  Nobis;  Chapter  1083,  Session 
Laws  of  1951;  Criminal  Procedure 

24  October  1952 

Chapter  1083  of  the  Session  Laws  of  1951  is  the  result  of  an  effort  by  the 
General  Assembly  to  supersede  the  common-law  writ  of  coram  nobis  and 
could  not  supersede  writs  of  habeas  corpus. 

Coroners;  Authority  to  Arrest  Sheriff 

24  October  1952 

Under  G.  S.  152-8  it  is  thought  that  the  coroner  is  the  only  official  in 
North  Carolina  authorized  the  serve  civil  or  criminal  process  upon  the 
Sheriff. 

Elections;  "Democrats  for  Eisenhower;"  Watchers 

27  October  1952 

Only  political  parties  as  defined  in  G.  S.  163-1  and  independent  candi- 
dates as  authorized  by  G.  S.  163-152  are  perinitted  to  appoint  official  watch- 
ers, but  any  citizen  can  observe  the  conduct  of  an  election  and  be  present 
at  the  counting  of  the  ballots. 

Elections;  Township  Ballot;  Write-in  Votes 

27  October  1952 

G.  S.  163-155  provides  for  seven  kinds  of  ballots  in  the  general  election, 
among  these  are  a  county  ballot  and  a  township  ballot.  However,  the  sec- 
tion provides  that  in  the  sound  discretion  of  the  County  Board  of  Elections, 
county  and  township  ballots  may  be  combined.  When  there  is  such  com- 
bination, it  is  thought  that  a  write-in  vote  for  a  township  office  on  the 
county  ballot  will  not  amount  to  a  defacing  of  the  ballot,  but  when  there 
has  been  no  such  combination  of  ballots,  it  would  seem  to  be  otherwise. 
G.  S.  163-155(d),  G.  S.  163-175(3).  , 

Elections;  Appointment  of  Clerks  or  Assistants 

27  October  1952 

Under  G.  S.  163-15  and  163-181,  it  would  seem  that  the  County  Board 
of  Elections  may  in  its   discretion   appoint  an  assistant  or  clerk  for  any 
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precinct  in  which  there  are  at  least  three  hundred  qualified  registered  vot- 
ers and  that  in  a  precinct  where  there  are  at  least  one  thousand  qualified 
registei'ed  voters,  two  assistants  or  clerks  may  be  named  in  the  discretion  of 
the  County  Board.  The  statute  is  silent  as  to  the  party  affiliation  of  such 
clerks.  Therefore,  it  would  seem  that  the  County  Board  is  at  liberty  to  ap- 
point qualified  persons  from   either  political  party. 

Courts;  Criminal  Procedure;  Venue;  Jurisdiction 

27  October  1952 

Under  G.  S.  1-5(2)  it  is  thought  a  proceeding  on  a  peace  warrant  under 
G.  S.  15-28  is  a  criminal  action.  See  STATE  v.  LOCUST,  63  N.  C.  574; 
STATE  V.  LYON,  93  N.  C.  575;  STATE  v.  GATES,  88  N.  C.  668;  STATE 
v.  PATE,  44  N.  C.  244.  G.  S.  115-134  provides  that  the  proper  plea  to  im- 
proper venue  is  a  plea  in  abatement.  In  this  State  venue  in  criminal  action 
is  jurisdictional.  STATE  v.  MITCHELL,  202  N.  C.  439;  STATE  v.  LYTLE, 
117  N.  C.  799;  STATE  v.  LEWIS,  142  N.  C.  626. 

For  the  foregoing  reasons  it  is  thought  that  if  a  threat  to  injure  the 
person  or  property  is  made  in  Guilford  County  against  a  resident  of  Ran- 
dolph County,  a  Justice  of  the  Peace  of  Guilford  and  not  Randolph  would 
have  original  jurisdiction. 

Courts;  Jury  Trial  in  Mayor's  Court  of  Carrboro 

27  October  1952 

Construing  together  Section  10,  Chapter  315,  Private  Laws  of  1911, 
Chapter  97,  Private  Laws,  Extra  Session  1913,  Section  3,  Chapter  116, 
Private  Laws,  Extra  Session  1921,  G.  S.  15-157  and  G.  S.  7-150,  it  is  thought 
that  either  the  complainant  or  the  defendant  in  a  criminal  action  in  which 
the  Mayor  of  Carrboro  has  original  jurisdiction  is  entitled  to  demand  a 
jury  trial. 

Motor  Vehicles;  Financial  Responsibility  Act;  Necessity  for 
Satisfying  When  License  Revoked  Prior  to  1947 

27  October  1952 

An  operator  whose  license  was  revoked  under  the  Uniform  Driver's 
License  Act  in  1942  must  satisfy  the  requirements  of  the  Financial  Re- 
sponsibility Act  before  obtaining  a  reissuance  of  his  license  subsequent  to 
1947. 

Ad  Valorem  Taxation;  Personal  Property  of  North  Carolina 
Resident  in  Armed  Forces 

27  October  1952 

A  resident  of  North  Carolina  does  not  lose  his  residence  for  ad  valorem 
taxation  purposes  solely  by  reason  of  being  stationed  elsewhere  under 
military  orders. 


228  biennial  report  of  the  attorney  general  [vol. 

Schools;  County  Treasurer  Ex-Officio  Treasurer  of 
County  School  Fund 

28  October  1952 

Construing  together  G.  S.  155-3  and  115-165,  the  Board  of  Commissioners 
of  Onslow  County  is  empowered  in  its  discretion  to  abolish  the  office  of 
county  treasurer  and  authorize  one  or  more  solvent  banks  in  the  county  to 
act  as  fiscal  agent  for  the  county.  Such  fiscal  agent  is  ex-officio  treasurer 
of  all  county  school  funds  and  school  district  funds  in  the  county  adminis- 
trative unit.  j 

Partnerships;  Doing  Business  Under  Assumed  Name;  Registration 

28  October  1952 

It  would  seem  that  a  salesman  who  buys  goods  directly  from  a  factory 
and  sells  them  to  the  consumer  and  who  is  not  an  agent  of  the  factory  is 
not  required  to  register  the  name  of  his  business  under  the  provisions  of 
G.  S.  66-68  (d),  when  such  agent  operated  his  business  in  his  own  name 
and  not  under  an  assumed  name  as  defined  by  statute. 


Lottery  Laws;  Sales  Promotion  Schemes 


' 


28  October  1952 

In  order  to  constitute  a  lottery  in  this  State,  there  must  be  three  ele- 
ments present,  to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the  win- 
ner of  the  prize  must  be  determined  by  some  formula  of  chance. 

Adoption;  Consent;  Insanity  of  Natural  Parent 

28  October  1952 

Where  a  parent  has  abandoned  a  child  for  some  time  prior  to  an  adjudi- 
cation that  the  parent  is  insane,  such  an  abandonment  having  occurred 
while  the  parent  is  presumed  to  be  sane,  an  adoption  court  may  make  a 
finding  as  to  the  abandonment  and  may  appoint  some  person  to  give  or 
withhold  consent  for  adoption  purposes. 

Municipalities;  Extension  of  City  Limits,  Taxation 

28  October  1952 

Construing  together  G.  S.  160-445,  105-340,  105-333  and  105-280,  it 
thought  that  when  the  corporate  limits  of  a  municipality  are  enlarged  unde! 
the  provisions  of  Article  36,  Chapter  160  of  the  General  Statutes,  and 
when  such  extension  proceedings  were  completed  in  May  1952,  the  newly 
annexed  territory  is  subject  to  municipal  taxes  for  the  fiscal  year  begin- 
ning July  1,  1952  and  ending  June  30,  1953.  The  cases  of  REYNOLDS  v. 
ASHEVILLE,  199  N.  C.  212,  and  GREEN  v.  ASHEVILLE,  199  N.  C.  516, 
are  distinguishable  because  of  the  express  provision  in  the  present  statute. 


I 


m\ 
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Deeds;  Withdrawal  After  Filing  for  Registration 

29  October  1952 

A  deed  filed  for  registration  cannot  be  withdrawn  from  the  Register  of 
Deeds'  office. 

License  Taxes;  Transfer;  Sale  of  Corporate  Stock 

29  October  1952 

When  all  of  the  stock  of  a  corporation  is  sold  to  new  owners,  the  corpora- 
tion is  not  required  to  purchase  a  new  municipal  license  tax. 

Elections;  Applications  for  Absentee  Ballots 

29  October  1952 

The  manner  in  which  an  application  for  absentee  ballots  had  been  issued 
by  the  chairman  of  the  County  Board  of  Elections  would  not  in  any  case 
justify  the  refusal  of  the  chairman  of  the  County  Board  of  Elections  to 
issue  absentee  ballots  to  a  timely  request  by  a  duly  qualified  elector  for 
same. 

Election  Laws;  Registration  of  Voters;  Duties  of 
County  Board  of  Elections 

29  October  1952 

G.  S.  163-14(10)  authorizes  county  boards  of  elections  "To  investigate 
irregularities,  nonperformance  of  duties,  or  violations  of  laws  by  election 
officers  and  other  persons;  to  administer  oaths,  issue  subpoenas,  summon 
witnesses,  and  compel  the  production  of  books,  papers,  records,  and  other 
evidence  in  connection  with  any  such  investigation;  and  to  report  the  facts 
to  the  prosecuting  attorney." 

Under  G.  S.  163-14(4)  and  G.  S.  163-18,  county  boards  of  elections  have 
the  authority  to  remove  election  officials.  Any  removal,  however,  should  be 
for  cause  shown  and  after  a  notice  of  hearing  and  an  opportunity  to  be 
heard  by  the  official  charged  with  any  irregularity  or  incompetency. 

There  is  no  provision  in  the  election  laws  for  an  appeal  to  a  county 
board  of  elections  from  a  discretionary  ruling  on  the  part  of  the  registrar 
as  to  the  qualifications  of  a  person  to  register. 

Llability  of  a  County  for  Damage  to  a  Highway  Bridge  Through 
Over-Loading  of  Equipment  Under  Its  Control 

30  October  1952 

Counties  are  not  liable  to  the  State  Highway  and  Public  Works  Com- 
nission  for  damage  to  a  highway  bridge  through  over-loading  of  equipment 
mder  the  control  of  county  officials. 
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Local  School  Funds;  Method  of  Distribution  to  County  and 
City  Administrative  Units 

30  October  1952 

Local  school  funds  should  be  dispersed  by  the  tax  collector  directly  to 
county  and  city  administrative  units,  as  provided  by  G.  S.  115-368. 

Ad  Valorem  Taxation;  City  Residents  in  Armed  Forces  or  College 

30  October  1952 

College  students  and  military  personnel  having  permanent  residences  in 
a  city  are  subject  to  city  ad  valorem  taxes  as  well  as  county  ad  valorem 
taxes. 

Search  Warrants;  Length  of  Time  a  Search  Warrant  is  Valid;  Length 
OF  Time  in  Which  a  Search  Warrant  Must  be  Returned 

30  October  1952 

The  statutes  of  this  State  do  not  fix  a  specific  time  for  the  return  of 
search  warrants,  and  it  is  thought  that  search  warrants  must  be  returned 
within  a  reasonable  time  which  is  determined  by  the  circumstances  of  each 
particular  case. 

Adoption;  Change  of  Name 

30  October  1952 

Where  a  child  has  been  adopted  and  its  name  has  not  been  changed  in 
the  adoption  proceeding,  and  the  adopted  child  has  become  twenty-one  years 
of  age,  the  name  cannot  be  changed  by  a  motion  in  the  cause  in  the  adop- 
tion proceeding,  but  if  any  change  is  made,  it  must  be  made  under  Chap- 
ter 131  of  the  General  Statutes. 

Intoxicating  Liquor;  Seizure  of  Automobile  Transporting  Illegal 
Liquor;  Driver  and  Owner  Being  Unknown 

30  October  1952 

Where  an  automobile  is  seized  transporting  illegal  liquor  and  the  driver 
abandons  the  car  and  is  unknown,  and  the  owner  of  the  car  is  unknown,  the 
prosecuting  officer  of  a  recorder's  court  in  whose  jurisdiction  the  car  is 
seized  may  file  a  petition  and  ask  for  a  court  order  to  sell  the  automobile 
after  advertisement  as  provided  by  G.  S.  18-6  and  that  portion  of  said 
section  which  deals  with  cases  where  owners  and  drivers  are  unknown. 

Schools;  Authority  to  Remove  Teachers 

30  October  1952 

Under  G.  S.  115-77,  115-117  and  115-143,  a  teacher  may  be  dismissed 
for  immoral  or  disreputable  conduct,  for  failure  to  cooperate  in  teachers' 
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meetings  or  for  failure  to  comply  with  the  provisions  of  his  contract.  Upon 
dismissal,  the  teacher  has  the  right  to  apply  to  the  county  board  of  edu- 
cation or  to  the  courts  for  a  review  of  the  order  of  dismissal.  RUSS  v. 
BOARD  OF  EDUCATION,  232  N.  C.  128;  DAVIS  v.  MOSELEY,  230  N.  C. 
645. 

Intoxicating  Liquor;  G.  S.  18-51;  Public  Display  of  Intoxicating  Liquor 

30  October  1952 

The  Supreme  Court  has  not  decided  the  exact  meaning  of  G.  S.  18-51 
which  prohibits  the  display  of  intoxicating  liquor  at  athletic  contests  or 
other  public  places.  It  is  generally  the  rule  of  statutory  construction  that 
where  general  terms  follow  specific  terms,  the  general  terms  will  be  con- 
strued as  relating  to  the  same  type  and  character  of  terms  as  those  desig- 
nated in  the  specific  categories. 

Election  Law;  Qualifications  for  Voting;  Domicile 

31  October  1952 

Article  VI,  Section  2,  of  the  State  Constitution,  provides  that  a  qualified 
voter  shall  reside  in  the  State  for  one  year  and  in  the  precinct  for  four 
months  next  preceding  the  election.  Residence,  as  used  in  this  section,  is 
synonymous  with  domicile,  which  denotes  a  permanent  dwelling  place,  to 
which  the  party,  when  absent,  intends  to  return.  The  domicile  of  the  hus- 
band is  prima  facie  the  domicile  of  the  wife.  However,  in  case  of  a  separa- 
tion, the  wife  may  establish  a  separate  domicile.  STATE  v.  GRIZZARD,  89 
N.  C.  115;  GOWER  v.  CARTER,  195  N.  C.  697;  OWENS  v.  CHAPLAIN, 
228  N.  C.  705;  IN  RE  ELLIS,  187  N.  C.  840;  SMITH  v.  MOREHEAD,  59 
N.  C.  360;  HICKS  v.  SKINNER,  71  N.  C.  539;  MILLER  v.  MILLER,  205 
N.  C.  753;  RECTOR  v.  RECTOR,  186  N.  C.  618;  STATE  v.  BEAM,  181 
N.  C.  597.  G.  S.  163-25,  G.  S.  163-78,  G.  S.  163-79. 

Courts;  Justice  of  the  Peace;  Right  op  Prosecuting 
Witness  to  Cross-examine  Defendant 

31   October  1952 

A  prosecuting  witness  in  a  criminal  case  has  an  interest  in  the  case 
because  of  a  private  wi'ong  done  to  him  as  well  as  a  public  wrong;  such 
prosecuting  witness  can  be  subjected  to  the  payment  of  costs  on  the  basis 
of  a  frivolous  and  malicious  prosecution  and  can  be  subjected  to  civil  suits 
for  malicious  prosecution,  false  an  est  and  abuse  of  persons.  A  justice  of 
the  peace,  therefore,  in  his  discretion,  can  allow  a  prosecuting  witness, 
where  there  are  no  attorneys  in  the  case,  to  cross-examine  the  defendant 
when  he  testified  as  a  witness  in  his  own  behalf. 
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Municipalities;  Reimbursement  of  Town  Officials  for 
Expenses  in  Defending  Law  Suit 

3  November  1952 

North  Carolina  Supreme  Court  has  not  passed  upon  the  question  as  to 
whether  a  municipality  can  appropriate  finances  to  pay  the  cost  and  legal 
expenses  incurred  by  an  official  in  defending  the  title  to  his  office. 

(1)  Income  Tax;  Exemptions;  Military  Personnel  in  Korean  Conflict 

(2)  Poll  Tax;  Exemptions;  Military  Personnel  in  Korean  Conflict 

(3)  Ad  Valorem  Tax;  Listing;  Penalties;  Military  Personnel 
IN  Korean  Conflict 

4  November  1952 

Persons  serving  in  the  Anned  Forces  at  present  are  exempt  from  poll 
tax  and  they  may  be  relieved  of  all  charges  in  the  form  of  interest  or 
penalty  for  late  listing  of  property  for  ad  valorem  tax  purposes.  Income 
derived  from  service  in  the  Armed  Forces  is  exempt  from  State  income  tax. 

State  Bonds  of  the  Years  1868  and  1869 

5  November  1952 

A  State  bond  issued  under  authority  of  the  ordinance  of  March  11th 
1868  is  without  value  because  of  the  1879  amendment  to  Article  I,  Section 
6,  of  the  North  Carolina  Constitution.  North  Carolina  Constitutional  Con- 
vention Journal,  page  393.  BALTZER  v.  THE  STATE,  104  N.  C.  265; 
BALTZER  V.  NORTH  CAROLINA,  161  U.  S.  240. 

Schools;  Construction  Contracts;  Authority  of  City  School  Board  to 
Require  Successful  Bidder  to  Pay  Prevailing  Wage  Scale 

6  November  1952 

G.  S.  143-129  provides  that  when  a  construction  contract  is  to  be  let  by 
a  county  or  other  subdivision,  proposals  shall  be  invited  by  advertisement 
which  shall  reserve  to  the  governing  body  the  right  to  reject  any  or  all  of 
the  proposals.  The  act  specifically  stipulates  that  proposals  shall  not  be 
rejected  for  the  purpose  of  evading  the  provisions  of  the  statute.  Under 
this  provision  it  is  doubtful  that  a  board  of  education  has  authority  to 
require  its  architect  to  restrict  his  invitation  for  bids  to  contractors  within 
a  given  specified  locality.  North  Carolina  has  no  statute  similar  to  the 
Davis-Bacon  Act,  Section  276(a),  title  40,  U.S.C.A.  In  the  absence  of  such 
a  statute  it  is  doubtful  that  a  board  of  education  has  authority  to  require 
its  architect  to  specify  that  successful  bidders  on  schoolhouses  must  pay 
the  prevailing  wage  scale. 
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Pyrotechnics;  Sale  of  Firearms  by  Mail  Order 

6  November  1952 

Article  54  of  Chapter  14  of  the  General  Statutes  of  this  State  makes  it 
unlawful  for  any  person,  fii'm  or  corporation  to  manufacture,  purchase,  sell, 
deal  in,  transport,  possess,  receive,  advertise,  use  or  cause  to  be  discharged 
any  pyrotechnics  of  any  description  whatsoever  within  the  State  of  North 
Carolina. 

This  statute  permits  the  exhibition  of  pyrotechnics  at  public  exhibitions, 
such  as  fairs  and  carnivals,  provided  such  exhibitions  are  under  the  super- 
vision of  experts  who  have  previously  secured  written  authority  from  the 
board  of  county  commissioners  of  the  county  in  which  such  pyrotechnics 
are  to  be  exhibited. 

This  statute  also  provides  that  it  shall  not  be  unlawful  for  a  common 
carrier  to  receive,  transport  and  deliver  pyrotechnics  in  the  regular  course 
of  its  business.  However,  in  the  case  of  the  sale  or  purchase  of  pyrotech- 
nics, where  the  delivery  thereof  was  made  by  common  carrier,  the  sale 
shall  be  deemed  to  be  made  in  the  county  wherein  the  delivery  was  made 
by  such  carrier  to  the  consignee. 

Dog  Tax;  Kennel  Tax  in  Counties  Without  Dog  Wardens 

6  November  1952 

The  kennel  tax  provided  in  Chapter  931  of  the  1951  Session  Laws  is  ap- 
plicable only  in  those  counties  where  a  dog  warden  has  been  appointed  pur- 
suant to  such  chapter. 

Ad  Valorem  Taxes;  Listing;  Penalties;  Military  Personnel  in  Korea 

7  November  1952 

Although  a  member  of  the  Armed  Forces  is  under  a  statutory  duty  to  list 
his  property  for  ad  valorem  taxation,  the  Board  of  County  Commissioners 
has  discretionary  authority  to  relieve  the  soldier  from  the  payment  of  any 
charges  in  the  form  of  interest  or  penalty  with  respect  to  ad  valorem  taxes. 
In  any  event,  if  the  Board  failed  to  relieve  the  soldier  of  the  penalty  and 
interest,  the  provisions  of  the  Soldiers'  and  Sailors'  Civil  Relief  Act  would 
apply  and  this  Act  would  limit  the  penalty  and  interest  at  the  rate  of  6%. 

Conservation  and  Development;  Fishing  in  Privately-owned  Lakes 
AND  Ponds;  Licenses 

7  November  1952 

Under  G.  S.  113-146  a  resident  county  license  is  required  of  those  per- 
lons  fishing  with  lures  or  baits  of  an  artificial  type.  Regulation  No. 
t(H.-52(b)  and  (c)  exempts  private  ponds.  A  private  pond  is  defined  as 
nBodies  of  water  arising  within  and  lying  wholly  upon  the  lands  of  a  sin- 
'le  owner  or  a  single  group  of  joint  owners  or  tenants  in  common  and 
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from  which  fish  cannot  escape  and  into  which  fish  of  legal   size  cannot 
enter  from  public  waters  at  any  time. 

Counties;  Treasurer;  Naming  of  Banks  as  Fiscal  Agent;  Term  of 
Service;  Appointment  of  One  or  More  Banks 

7  November  1952 

A  county  may  name  one  or  more  banks  or  trust  companies  as  fiscal 
agent  and  abolish  the  office  of  county  treasurer  in  certain  counties  named 
in  the  statute. 

Schools;  Title  to  Activity  Buses;  Tort  Liability  of  Local 
School  Authorities;  Liability  Insurance 

7  November  1952 

There  seems  to  be  no  statutory  provision  as  to  taking  title  to  school 
activity  buses.  The  procedure  is  not  uniform  in  the  schools  of  North  Car- 
olina. If  an  individual  takes  title  he  will  become  liable  for  injuries  to  per- 
sons and  for  property  damages  under  the  doctrine  of  respondant  supe- 
rior. Any  person  contracting  to  purchase  such  bus  is  of  course  liable  on 
his  contract.  It  is  understood  that  some  insurance  companies  will  write 
liability  policies  on  such  buses  when  they  have  been  assured  that  some  re- 
sponsible and  careful  person  will  at  all  times  be  entrusted  with  the  opera- 
tion of  such  bus.  Since  the  bus  is  used  in  connection  with  a  particular 
school  it  does  not  seem  advisable  to  purchase  such  a  bus  without  the  con- 
sent of  the  local  school  committee  and  the  county  board  of  education. 

Election  Laws;  Ballots;  Use  of  Sample  Ballots  as  Official  Ballots 

7  November  1952 

Where  there  is  an  agreement  among  precinct  election  officials  to  use 
sample  ballots  as  official  ballots,  and  where  official  ballots  are  not  readily 
available  for  use  by  electors,  any  votes  cast  on  such  sample  ballots  should 
be  counted  in  determining  the  result  of  an  election. 

Motor  Vehicles;  Registration;  Reciprocity  Provision  for  Resident  of 
Ohio  Establishing  Residence  in  North  Carolina 

8  November  1952 

A  resident  of  Ohio  establishing  permanent  residence  in  North  Carolina 
has  thirty  days  from  the  date  of  his  arrival  within  which  to  obtain  proper 
North  Carolina  license  and  registration. 

I' 
Motor  Vehicles;  Driver's  License;  Meaning  of  Final  Conviction  for 
Determining  Whether  Operator  Convicted  of  Second  Offense 

10  November  1952 


Operator  was  convicted  of  drunken  driving  on  June  12,  1947.  He  with- 
drew his  appeal  to  the  Superior  Court  on  September  8,  1947.  He  was  sub-  K 
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sequently  convicted  of  drunken  driving.  The  conviction  in  1947  should 
not  be  considered  in  determining  whether  the  present  conviction  is  for  a 
second    offense. 

(1)  Ad  Valorem  Taxes;  Garnishment;  Bank  Accounts 
(2)    Garnishment;   Ad  Valorem   Taxes;   Bank  Account 

10  November  1952 

Nothing  else  appearing,  the  private  individual  bank  account  of  an 
officer  of  a  corporation  is  not  subject  to  garnishment  by  reason  of  any  tax 
liability  of  the  corporation. 

Poll  Tax;  Members  of  Armed  Forces  or  Merchant  Marine 

10  November  1952 

A  member  of  the  Merchant  Marine  is  at  the  present  time  exempt  from 
the  payment  of  poll  taxes. 

Probate  and  Registration;  Form  of  Certificate  of  Proof 
OF  Written  Instruments 

10  November  1952 

A  certificate  of  proof  of  a  w^ritten  instrument  may  be  in  substantially 
the  form  required  by  G.  S.  47-38  and  G.  S.  47-43.2  if  it  contains  a  state- 
ment of  the  facts  required  for  such  certificates,  although  it  may  not  con- 
tain the  special  w^ords  "do  hereby  certify"  which  are  found  in  the  stat- 
utory form. 

Elections;  Marking  Ballots;  Ballot  Marked  for  Straight  Ticket  Plus 
Additional  Marks  Under  the  Same  Party  Column 

12  November  1952 

Where  an  elector  marks  a  ballot  for  a  straight  party  ticket  and  then, 
in  addition,  marks  the  names  of  some  of  the  candidates  under  the  straight 
ticket  but  does  not  mark  all  of  the  candidates  under  the  straight  ticket, 
the  ballot  should,  nevertheless,  be  counted  as  a  vote  for  a  straight  ticket, 
and  the  additional  mark  should  be  regarded  as  surplusage. 

Municipalities;    State    Highways;    Powell    Bill; 
Furnishing  Rights  of  Ways 

12  November  1952 

G.  S.  136-41.1  provides  that  all  streets  within  municipalities  forming 
^a  part  of  the  State  Highway  system  shall  be  constructed,  maintained, 
i  etc.,  in  the  same  manner  as  roads  and  highways  of  like  nature  outside  the 
'corporate  limits   and   the   cost  of   such   activities   shall  be   paid   from  the 
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State   Highway   and    Public   Works    Fund,   "Provided,   that  municipalities 
shall  be  required  to   provide  one-third   of  the   cost  of  the   acquisition   of 
right  of  way  for  new  streets  or  for  regulating  or  widening  old  streets." 
The  language  of  the  proviso  would  seem  to  be  mandatory. 

Sheriffs;  Fees;  Mileage;  Chapter  634,  Session  Laws  of  1951 

12  November  1952 

The  ten  cents  per  mile  allowed  peace  officers  in  Avery  County  for  con- 
veying prisoners  to  jail,  or  from  one  jail  to  another,  or  to  any  place  of 
punishment,  or  to  appear  before  any  court,  means  ten  cents  per  mile  com- 
puted on  the  basis  of  a  round-trip. 

Elections;  Duty  of  Clerk  as  to  Qualifying  Constable  Who  Had  Been 
Adjudged  Non  Compos  Mentis  in  1922 

12  November  1952 

The  Clerk  of  the  Superior  Court,  in  administering  the  oath  of  office 
to  a  constable,  is  not  required  to  pass  upon  his  mental  capacity  and  as 
to  whether  or  not  he  is  disqualified  from  holding  office  on  account  of 
being  an  idiot  or  a  lunatic. 

Executors  and  Administrators;  Qualifications;  Grounds  for  Removal 

12  November  1952 

Construing  together  G.  S.  29-6  (a)  (2)  and  (4),  G.  S.  28-15,  G.  S.  28-20 
(1)  and  G.  S.  28-32,  it  would  seem  that  the  next  of  kin  of  the  deceased  per- 
son has  the  right  to  administer  upon  his  estate  within  six  months  after 
his  death  or  in  lieu  thereof  within  that  time  to  select  and  recommend  such 
person  as  he  may  prefer,  and  if  his  nominee  is  suitable  in  character,  habits 
and  intellect,  to  demand  his  appointment;  when  six  months  has  elapsed 
from  the  death  of  the  deceased  and  no  letters  testamentary  or  letters  of 
administration  or  collection  have  been  applied  for  and  issued  to  any  per- 
son, the  public  administrator  is  entitled  to  qualify;  but  if  there  is  no 
public  administrator  in  the  county  or  if  the  public  administrator  fails  to 
qualify,  the  field  is  open  to  the  Clerk  to  treat  all  rights  of  preference  as 
renounced  and  to  appoint  in  the  exercise  of  his  discretion  some  suitable 
person  to  administer  the  estate.  When  such  appointment  has  been  made, 
after  the  elapse  of  six  months  from  the  death  and  one  of  the  next  of  kin 
then  applies  for  appointment,  it  is  thought  that  the  Clerk  does  not  have 
the  discretionary  authority  to  remove  the  present  administrator  without 
cause  and  simply  for  the  purpose  of  permitting  a  member  of  the  family 
to  qualify.  WILLIAMS  v.  NEVILLE,  108  N.  C.  559;  HILL  v.  ALSPAUGH, 
72  N.  C.  402;  IN  RE  ESTATE  OF  SMITH,  210  N.  C.  622;  BROOKS  v. 
CLEMENT  COMPANY,  201  N.  C.  768;  IN  RE  ESTATE  OF  JONES,  177 
N.  C.  337;  IN  RE  BAILEY'S  WILL,  141  N.  C.  193;  STOKER  v.  KEN- 
DALL, 44  N.  C.  242. 
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Sanitary  District;  Authority  to  Delegate  to  Employee  of  Town  Duty 
OF  Eeading  Meters  nd  Collecting  Water  and  Meter  Rents 

12  November  1952 

A  sanitary  district  organized  under  G.  S.  130-33,  et  seq,  does  not  have 
the  authority  to  delegate  to  a  town  the  performance  of  the  duties  of  read- 
ing meters,  collecting  water  and  water  rents  and  keeping  books  and  rec- 
ords of  the  district  by  an  em.ployee  of  the  town. 

Ad  Valorem  Taxation;  Exemptions;  Private  Business  Colleges 

12  November  1952 

Realty  and  personalty  of  privately  owned  business  colleges  operated 
for  profit  are  exempt  from  ad  valorem  taxation  so  long  as  the  property 
is  devoted  wholly  to  educational  purposes. 

Schools;  Attendance  Age;  Transfer  of  Child  from  Out  of  State 

13  November  1952 

Under  G.  S.  115-371,  it  is  thought  that  a  child  born  on  October  2nd 
1946  is  eligible  to  attend  the  public  schools  during  the  school  year  1952- 
53  provided  he  enrolls  during  the  first  month  of  the  school  year.  However, 
it  is  thought  that  this  statute  would  not  entitle  a  child  born  on  November 
18th  1946  to  enroll  in  a  public  school  of  North  Carolina  after  January  1, 
1953  even  though  such  child  has  during  the  fall  tenn  attended  school  in 
another  State  applying  a  different  rule.  G.  S.  115-371;  STATE  v.  MASON, 
66  N.  C.  636. 

Schools;  School  Buses;  Authority  of  County  Board  of  Education 

13  November  1952 

The  superintendent  or  principal  at  the  termination  of  a  school  bus 
route,  with  the  approval  of  the  school  committeemen  or  trustees,  and  the 
county  or  city  superintendent  of  schools,  employs  school  bus  drivers.  The 
county  board  of  education  has  no  right  to  do  so,  but  may  remove  any 
principal  or  superintendent  who  refuses  to  act. 

Clerks  of  the  Superior  Court;  Fees;  Commissions  on  Sums  of  Money 
Paid  into  Clerk's  Office  by  Virtue  of  His  Office 

14  November  1952 

The  clerk  of  the  Superior  Court,  under  his  general  fee  bill,  is  entitled 
to  a  commission  on  process  tax,  jury  tax  and  stenographer's  fees  paid  into 
his  office  by  virtue  of  his  office.  He  is  not  entitled  to  deduct  any  commis- 
sion on  the  sums  paid  into  his  office  which  are  transmitted  to  the  State 
Treasurer  for  the  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund. 
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Motor  Vehicles;  Rules  of  the  Road;  Use  of  the  "Whammy" 

.17  November  1952 

Evidence  obtained  from  the  w^hammy  should  be  admitted  in  motor  vehi- 
cle violation  cases  until  the  Supreme  Coui't  declares  such  evidence  incom- 
petent. 

Deed  of  Trust;  Cancellation  of  Record 

17  November  1952 

G.  S.  45-37(1)  authorizes  the  trustee  or  mortgagee  in  the  presence  of 
the  Register  of  Deeds  or  his  Deputy  to  make  an  entry  of  satisfaction  of 
the  provisions  of  the  deed  of  trust  or  mortgage  upon  the  margin  of  the 
record,  which  entry  shall  be  signed  by  the  trustee  or  mortgagee  and  wit- 
nessed by  the  Register  of  Deeds  or  his  deputy.  This  entry  has  the  effect 
of  reconveying  title   to   the   mortgaged   property   to   the   mortgagor. 

Counties;  Detention  Home;  Purposes  for  Which  a  Capital 
Reserve  Fund  May  Be  Used 

17  November  1952 

A  detention  home  for  the  temporary  detention  of  children  coming  with- 
in the  jurisdiction  of  juvenile  or  domestic  relations  courts  (G.  S.  110-30), 
would  seem  to  be  a  jail  within  the  contemplation  of  G.  S.  153-142.9  (a)  (2), 
Therefore,  it  would  seem  that  Commissioners  of  Buncombe  County  have 
the  authority  to  transfer  approximately  $22,000  from  the  Capital  Reserve 
Fund  of  the  County  in  order  to  complete  such  a  detention  home  and  upon' 
compliance  with  the  provisions  of  Article  lOA,  Chapter  153  of  the  General 
Statutes  of  North  Carolina.  STATE  v.  BRYAN,  89  N.  C.  531. 

Double  Office  Holding;  Notary  Public  and  County  Tax  Collector 

18  November  1952 

The  office  of  notary  public  and  that  of  county  tax  collector  are  both  pub- 
lic offices  within  the  meaning  of  Article  XIV,  §  7,  of  the  Constitution, 
which  prohibits  double  office  holding.  However,  the  office  of  notary  public 
is  exempt  from  this  provision  of  the  Constitution,  and  one  person  may 
hold  both  these  offices  at  the  same  time. 

Double  Office  Holding;  Solicitor  of  City  Municipal  Court; 
Solicitor  of  County  Recorder's  Court 

18  November  1952 

The  office  of  solicitor  of  a  City  Municipal  Court  and  that  of  solicitor  of 
a  County  Recorder's  Court  are  both  public  offices  within  the  meaning  of 
Article  XIV,  §  7,  of  the  Constitution,  which  prohibits  double  office  hold-| 
ing,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
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Lottery  Laws;   Slot  Machines;   Shuffleboard;  Miniature 
Slot-Operated  Bowling  Alleys 

18  November  1952 

G.  S.  14-306  provides,  among  other  things,  that  a  slot  machine  is  illegal 
where  "in  the  playing  of  which  the  operator  or  user  has  a  chance  to  make 
varying  scores  or  tallies  upon  the  outcome  of  which  wagers  might  be  made, 
irrespective  of  whether  it  may,  apart  from  any  element  of  chance  or  un- 
predictable outcome  of  such  operation,  also  sell,  deliver  or  present  some 
merchandise,  indication  or  weight,  entertainment  or  other  thing  of  value." 

Elections;  Write-in  Votes  for  Presidential  Electors 

18  November  1952 

Under  the  North  Carolina  Statute,  no  write-ins  can  be  made  for  elec- 
tors for  President  and  Vice  President.  There  is  no  provision  made  in  our 
statutes  for  such  write-ins. 

Motor  Vehicles;  Rules  of  the  Road;  Necessity 
FOR  Full  Stop  at  Stop  Signs 

18  November  1952 
Stop  signs  require  the  driver  to  come  to  a  full  stop. 

Justices  of  the  Peace;  Vacancies  Caused  by  Death  Between 
Election  and  Beginning  of  New  Term 

19  November  1952 

A  justice  of  the  peace  may  qualify  for  office  and  take  the  oath  prior  to 
the  beginning  of  the  term  for  which  he  was  elected  or  appointed.  After 
having  done  so,  should  such  justice  of  the  peace  die  or  resign  from  office 
between  the  time  he  was  elected  or  appointed  and  the  beginning  of  his 
new  term,  the  vacancy  created  thereby  is  not  an  original  vacancy  which 
may  be  filled  by  the  Governor  but  is  a  vacancy  which  is  required  to  be 
filled  by  the  clerk  of  the  Superior  Court. 

Changing  Names  on  Applications  for  Marriage  Licenses 

19  November  1952 

There  is  no  provision  by  law  whereby  a  person  may  have  the  name 
appearing  on  the  application  for  a  marriage  license  altered  or  changed 
in  the  office  of  a  register  of  deeds. 
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Under  Chapter  101  of  the  General  Statutes,  a  person  may  change  his 
name  by  petitioning  the  Superior  Court  of  the  county  in  which  he  resides 
in  the  manner  set  out  in  the  statute. 

Motor  Vehicles;   Rules  of  the  Road;  Highway  as  Including  Streets 

19  November  1952 

The  word  "highway"  as  used  in  the  Motor  Vehicle  Act  of  1937  includes 
city  streets  not  a  part  of  the  state  highway  system. 


Powell  Bill;  Right  of  Municipality  to  Provide  Curbs,  Gutters, 
AND  Sidewalks  on  State  Highway 


20  November  1952 

The  State  Highway  and  Public  Works  Commission  is  not  required  to 
provide  curbs,  gutters  and  catch  basins  for  surplus  water  on  streets 
which  are  part  of  the  highway  system,  and  a  municipality  has  authority 
to  construct  the  same  and  collect  the  cost  by  assessment  against  abutting 
property. 

Public  Records;  Warrants  in  Criminal  Cases 

20  November  1952 

Criminal  warrants  issued  for  the  arrest  of  persons  charged  are  public 
records  and  open  for  inspection  at  reasonable  times  and  places.  Informa- 
tion given  police  prior  to  issuance  of  warrants  does  not  constitute  public 
records. 


License  Taxes;  Schedule  B  Authority  of  Municipality  Over 
Businesses  Outside  Corporate  Limits 


21  November  1952 

Normally  a  city  cannot  tax  businesses  conducted  outside  of  the  corpo-[. 
rate  limits. 


Confederate  Debt 

21  November  1952 

A  treasury  note  issued  under  authority  of  Section  1,  Chapter  29,  Public 
Laws  of  North  Carolina,  Session  1862-1863,  is  not  collectable  because  of] 
the  provisions  of  Article  I,  Section  6  and  Article  VII,  Section  12  of  the! 


i 
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State   Constitution,   and   Section   4   of  the   Fourteenth  Amendment  to  the 

Constitution   of  the   United   States. 

Conveyances;  Estates  by  the  Entirety;  Mortgages;  Minors 

21  November  1952 

When  husband  and  wife  own  lands  as  tenants  by  the  entirety  and  the 
husband  is  an  infant  while  the  wife  is  of  age,  it  is  thought  that  the  only 
way  that  a  mortgage  may  be  legally  placed  upon  the  property  is  by  virtue 
of  a  special  proceeding  conducted  as  set  out  in  G.  S.  33-31.  et  seq.  It  is 
thought  that  G.  S.  30-10  is  not  applicable.  For  a  full  discussion  of  tenancy 
by  the  entirety,  see  DAVIS  v.  BASS,  188  N.  C.  200. 

Criminal  Procedure;  Forfeiture  of  Recognizance;   Return  of  Sci  Fa 

21  November  1952 

Construing  together  the  provisions  of  G.  S.  15-113,  G.  S.  15-119,  G.  S. 
15-121,  G.  S.  1-581,  Chapter  262,  Public-Local  Laws  of  1917,  it  is  thought 
that  a  Sci  fa  in  the  Recorder's  Court  in  Vance  County  may  be  made  re- 
turnable to  any  term  provided  the  surety  has  had  ten  days  notice  of  the 
hearing  to  which  he  is  entitled  under  the  provisions  of  G.  S.  15-116. 

Wills;  Trusts;  Authority  to  Appoint  a  Successor  Trustee 

21  November  1952 

From  the  holdings  of  the  Supreme  Court  in  the  cases  of  IN  RE  SMITH, 
200  N.  C.  272,  and  CHESHIRE  v.  FIRST  PRESBYTERIAN  CHURCH, 
221  N.  C.  205,  it  would  seem  that  the  Clerk  of  Superior  Court  does  not 
have  the  authority  under  G.  S.  36-9  and  succeeding  sections  to  appoint 
a  successor  to  a  trustee  named  in  Will  when  such  trustee  dies  after  his 
qualification. 

Municipal  Corporations;   Counties;   County  Commissioners;   Liability 

OF  County  Commissioners  for  Medical  Treatment  and 

Hospitalization  of  Prisoner 

21  November  1952 

A  person  injured  during  the  course  of  his  arrest  for  violation  of  the 
criminal  laws  of  the  State  is  a  prisoner  of  the  State,  and  all  costs,  in- 
cluding hospitalization  and  doctors'  bills,  are  properly  chargeable  against 
the  county  in  which  such  arrest  is  made.  This  is  true  even  though  such 
arrests  are  made  by  a  municipal  police  officer.  See  BOARD  OF  EDUCA- 
TION V.  HENDERSON,  126  N.  C.  689,  and  SPICER  v.  WILLIAMSON, 
191  N.  C.  487. 
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Public  Health;   Sanitary  Districts;   Employee  of  Sanitary  District; 
Use  of  Town  Facilities  on  Cost  Basis 

21  November  1952 

A  sanitary  district  can  enter  into  an  agreement  with  a  town  for  the 
use  of  the  town's  facilities  at  cost  as  an  aid  to  an  employee  of  the  sani- 
tary district  in  reading  meters,  billing  and  collecting  water  rents. 

Domestic  Relations  Court;  Jurisdiction;  Cases  Pending  in 
»         Superior  Court  and  Inferior  Courts 

21  November  1952 

When  a  joint  city-county  domestic  relations  court  is  established,  it  has 
sole  and  exclusive  jui'isdiction  over  the  offenses  designated  in  G.  S.  7-103, 
and  it  is  the  duty  of  clerks  of  inferior  courts  and  clerks  of  Superior  Courts 
to  transfer  pending  cases  dealing  with  these  offenses  to  the  domestic  re- 
lations  court. 

Sales  and  Use  Tax;  Rental  of  Personal  Property;  Service  of  Operator 
Furnished;   Service  Charge  Distinguished  from  Rental 

24  November  1952 

When  one  party  furnishes  to  another  a  crane,  including  the  services  of 
an  operator,  for  a  stipulated  price  per  hour  the  amount  charged  is  in  the 
nature  of  a  service  charge  and  there  is  in  such  case  no  rental  of  tangible 
personal  property  which  would  be  subject  to  the  sales  or  use  tax. 

Public  Welfare;   Old  Age  Assistance;   Repayment  of  Assistance 
Benefits  Paid  to  Recipient 

24  November  1952 

An  Old  Age  Assistance  recipient  wishing  to  pay  off  and  discharge  the 
amount  of  assistance  received  by  him  and  have  the  lien  against  him  can- 
celled should  pay  the  same  to  the  county  at  the  same  time  notifying  the 
superintendent  of  public  welfare  that  the  payment  is  being  made. 

Public  Welfare;   Old  Age  Assistance;   Claim  Against 
Estate  of  Recipient 

24  November  1952 

Where  a  sum  of  money  is  paid  to  the  administrator  of  an  estate  of  a 
recipient  of   Old  Age  Assistance  under  a  judgment  in   a  criminal  action 
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instituted  because  of  the  death  of  the  recipient,  such  money  is  asset  to 
the  estate,  and  the  county  attorney  should  file  a  claim  under  the  Old  Age 
Assistance   Lien   Law. 

Public  Welfare;  Old  Age  Assistance;  Lien;  Attachment  of  Lien  on 
Land  Conveyed  to  Create  Estate  by  the  Entirety 

24  November  1952 

Where  a  recipient  of  Old  Age  Assistance  w^ho  has  a  lien  filed  against 
her  receives  title  to  property  as  a  mere  agent  for  the  purpose  of  recon- 
veying-  the  same  to  create  an  estate  by  the  entirety,  the  State  and  county 
should  not  claim  any  lien  on  the  property,  and  the  county  commissioners 
should  have  the  lien  cancelled  provided  the  recipient  agrees  to  the  filing 
of  a  new  lien  in  order  to  clear  the  title  to  the  property. 

Criminal  Procedure;  Allowance  of  Bail  to  Persons 
Arrested  for  Intoxication 

24  November  1952 

Unless  persons  arrested  for  offenses  involving  drunkenness  or  intoxica- 
tion are  so  intoxicated  that  their  release  would  immediately  render  them 
offenders  again,  such  persons  should  be  given  an  opportunity  to  post 
bail  as  soon  as  is  reasonably  possible. 

Intoxicating  Liquors;  Beer;  Possession  in  Dry  Counties; 
Confiscation 

24  November  1952 

Beer  is  included  in  the  definition  of  liquor  or  intoxicating  liquor  as  set 
out  in  G.  S.  18-1(1).  G.  S.  18-6  provides  for  confiscation  of  illegal  liquor 
stipulating  that  taxpaid  liquor  shall  within  ten  days  be  turned  over  to  the 
Board  of  County  Commissioners,  which  shall  within  ninety  days  from  the 
receipt  thereof  turn  it  over  to  hospitals  for  medicinal  purposes  or  sell  it 
to  legalized  alcoholic  beverage  control  stores  within  the  State;  the  pro- 
ceeds of  such  sale  being  placed  in  the  school  fund,  or  the  liquor  may  be 
destroyed.  The  Turlington  Act,  Article  1,  Chapter  18  of  the  General  Stat- 
utes, as  modified  by  the  general  provisions  of  the  Alcoholic  Beverage  Con- 
trol Act,  is  still  in  full  force  and  effect.  STATE  v.  BARNHARDT,  230 
N.  C.  223;  STATE  v.  WILSON,  227  N.  C.  43  and  STATE  v.  CARPEN- 
TER, 215  N.   C.  635. 

Schools;  Supplemental  Budget;  Transfer  of  Funds 

25  November  1952 

While  G.  S.  153-124  provides  that  in  making  the  tax  levy  the  County 
Commissioners  shall  take  into  consideration  surplus  revenues  and  unen- 
cumbered   balances    carried    over    from    the    preceding    fiscal    year,    it    is 
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thought  that  when  there  is  a  surplus  at  the  beginning  of  any  fiscal  year 
which  was  not  appropriated,  as  required  by  said  statute,  the  appropria- 
tion resolution  may  be  amended  to  appropriate  that  surplus  at  a  later 
date.  Ordinarily  these  surplus  funds  may  be  appropriated  either  for  a  new 
puirpose  or  added  to  the  appropriation  for  an  original  purpose.  It  is  also 
thought  that  this  rule  applies  to  surplus  carried  over  from  the  Debt  Serv- 
ice Fund  unless  there  is  an  express  contract  with  the  bondholders  dedi- 
cating these  funds  to  Debt  Service  and  no  other  purpose  or  unless  there 
is  a  public-local  statute  providing  that  such  funds  can  be  used  for  debt 
service  only.  Buncombe  County  has  such  statute — Chapter  4,  Public-Local 
Laws  of  1937. 

Motor  Vehicles;   Driver's  License;   Driving  While  License  Revoked; 
Effect  of  Conviction  of  Operating  Without  License 

26  November  1952 

When  an  operator  is  convicted  of  operating  a  motor  vehicle  without 
a  driver's  license  and  the  departmental  records  show  that  the  license  was 
in  a  state  of  suspension  or  revocation  at  the  time,  the  Department  must 
add  the  mandatory  extended  period  provided  in  G.  S.  20-28. 

Intoxicating  Liquors;  ABC  Employees;   Blanket  Bond 

26  November  1952 

G.  S.  18-45  (n)  expressly  requires  the  manager  of  a  county  ABC  store 
to  make  a  bond  for  the  faithful  performance  of  his  duties  in  such  surn 
as  may  be  fixed  by  the  county  board  with  sufficient  corporate  surety 
approved  by  the  board.  It  is  thought  that  it  is  sufficient  compliance  with 
this  statute  to  have  all  the  employees  including  the  store  managers  cov- 
ered by  a  blanket  bond.  Other  employees  are  not  required  by  statute  to 
make  bond,  but  to  make  such  a  requirement  is  simply  additional  pro- 
tection. 

County  Commissioners;  Filling  of  Vacancy  Prior 
TO  Beginning  of  Term 

26  November  1952 

G.  S.  153-6  may  authorize  a  clerk  of  the  Superior  court  to  fill  a  vacancy 
in  the  membership  of  the  board  of  county  commissioners  by  resignation 
of  a  member  before  his  term  begins,  but  it  is  recommended  that,  when 
possible,  the  members  elected  should  be  inducted  and  thereafter  resign,  if 
he  desires  to  do  so,  so  there  would  be  no  question  as  to  filling  the  vacancy. 

Counties;  Liability  for  Medical  Services;  Indigents 

26  November  1952 

A  county  is  liable  for  the  medical  treatment  of  an  indigent  to  the  ex- 
tent in  which  the  county  obligates  itself.  Where  an  indigent  has  property, 
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the  county  may  reimburse  itself  out  of  such  indigent's  property  by  a  spe- 
cial proceeding  before  the  clerk. 

Banks  and  Banking;    Credit  Unions;   Authority  to  Pay  to  the 
Survivor;  Funds  Held  in  a  Joint  Account 

28  November  1952 

Under  G.  S.  53-146  w^hen  a  deposit  is  made  in  a  credit  union  in  the 
names  of  two  persons  payable  to  either  or  the  survivor,  the  credit  union 
is  justified  in  paying  out  the  deposit  to  the  survivor  even  though  it  knows 
that  the  other  depositor  is  dead  provided  a  sufficient  release  of  the  funds 
has  been  received  from  the  Commissioner  of  Revenue  under  G.  S.  105-24. 
The  statute,  G.  S.  53-146,  is  for  the  protection  of  the  bank  or  credit  un- 
ion and  does  not  control  the  matter  of  the  ultimate  ownership  of  the 
funds.  TAYLOR  v.  SMITH,  116  N.  C.  531;  JONES  v.  FULLBRIGHT, 
197  N.  C.  274;  REDMOND  v.  FARTHING,  217  N.  C.  678;  JONES  v. 
WALDROP,  217  N.  C.  178;  NANNIE  v.  POLLARD,  205  N.  C.  362  and 
THOMAS  v.  HOUSTON,   181   N.  C.  91. 

Schools;  Authority  of  County  Board  of  Education  to  Create 
Indebtedness  for  an  Erection  of  a  Janitor's  Home 

28  November  1952 

Construing  together  G.  S.  115-45,  115-84  and  115-157  (b),  it  is  to  be 
doubted  that  a  county  board  of  education  has  authority  to  enter  into  a 
binding  contract  for  the  payment  by  the  month  of  the  cost  of  construc- 
tion of  a  janitor's  home  on  the  school  grounds;  the  home  to  become  a  part 
of  the  school  property  upon  completion  of  the  monthly  payments.  Such 
a  contract  would  probably  be  construed  as  a  mortgage.  Our  Supreme  Court 
has  held  that  G.  S.  153-9(14)  authorizing  counties  to  sell  real  property 
does  not  empower  them  to  encumber  such  property  by  mortgage.  THREAD- 
GILL  V.  COMMISSIONERS,  99  N.  C.  352;  VAUGHN  v.  COMMISSION- 
ERS,  118  N.   C.  636. 

Administration;   State  Taxes;  Priority  of  Lien;  Unrecorded  Chattel 
Mortgage  or  Conditional  Sale  Contract 

1  December  1952 

The  State's  lien  for  taxes  with  respect  to  property  which  has  been 
levied   upon   takes   priority   over   an   unrecorded   chattel   mortgage. 

Schools;   Refunding  Bonds;   Apportionment  Betw^een   City 

and  County  Units 

1  December  1952 

G.  S.  115-363  provides  that  all  county-wide  debt  service  funds  shall  be 
apportioned  to  county  and  city  administrative  units  in  the  same  manner  as 


246  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  [VOL. 

are  county-wide  current  expense  school  funds,  that  is  accorded  to  per  cap- 
ita enrollment,  subject  to  the  provision  that  no  administrative  unit  shall 
receive  more  than  its  actual  needs  including  sinking  fund  requirements. 
This  statute  contains  the  proviso  that  the  debt  service  apportionment  be- 
tween county  and  city  administrative  units  shall  apply  only  to  debt 
service  for  capital  outlay  obligations  incurred  prior  to  July  1,  1937  except 
in  those  counties  where  special  legislation  has  been  enacted  providing 
for  the  issuance  of  school  building  bonds  in  behalf  of  special  bond  tax 
units  (such  as  Chapter  279,  Public-Local  Laws  of  1937  applicable  to 
Buncombe  County) .  This  statute  further  provides  that  the  last  proviso 
shall  not  apply  to  refunding  bonds. 

Schools;  State  Board  of  Education;  Power  op  Board  to  Adopt 
Regulations  as  to  Participation  op  Local  Schools  in 
Interscholastic  Sports;   Reasonableness  of 
Regulations 

1  December  1952 

From  what  was  said  by  our  Supreme  Court  in  the  case  of  COGGINS  v. 
BOARD  OF  EDUCATION,  223  N.  C.  763,  it  would  seem  that  Rule  16  of 
the  regulations  governing  athletics  in  public  schools  of  North  Carolina 
adopted  by  the  State  Board  of  Education  and  to  become  effective  on  July 
1,  1952,  is  a  valid  exercise  of  the  discretion  vested  in  the  State  Board  of 
Education.  This  regulation  pi'ovides: 

"Practice  in  any  sport  may  not  start  before  August  15th  or  two 
weeks  prior  to  the  regular  term  'opening  of  schools'  ".  North  Carolina 
Constitution,  Article  IX,  Section  9;   G.   S.   115-31.2(7);   G.   S.   115-25. 

Raleigh-Durham  Airport  Authority;  Duty  op  Board  to  Require 
Bond  to  Secure  Funds  in  Depositories 

1  December  1952 

The  Raleigh-Durham  Airport  Authority  should  require  bonds  to  be 
executed  to  secure  the  safekeeping  of  the  funds  held  in  depositories  for 
said  Authority  and  the  cities  and  counties  in  whose  behalf  the  Authority 
is  operated. 


Criminal  Law;  Larceny;  Bailee 


1  December  1952 


When  the  owner  gives  possession  of  an  automobile  to  a  person,  and 
such  person  drives  the  car  beyond  the  point  agreed  upon,  does  not  return 
the  car  at  the  time  agreed  upon  and  wrecks  the  car,  such  person  having 
received  the  car  with  the  owner's  consent  and  there  being  no  evidence 
that  he  intended  ultimately  to  deprive  the  owner  of  the  complete  use  and 
possession  of  the  car,  that  is,  there  is  no  evidence  that  the  person  charged 
intended  to  never  return  the  car  to  the  owner,  it  is  doubtful  if  any  crim- 
inal offense  has  been  committed. 
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Motor  Vehicles;  Miscellaneous;  Privileges  and  Emoluments; 
Cash  Deposits  in  Lieu  of  Surety  Bond 

2  December  1952 

When  a  statute  requires  taxicab  operators  to  furnish  insurance  policies 
for  the  protection  of  anyone  who  may  be  injured  by  the  operation  of  the 
taxicabs,  a  cash  deposit  is  sufficient  compliance  with  the  statute,  in  view 
of  STATE  V.   SASSEEN,  206  N.  C.  644. 

Architect;  Practice  of  Architecture;   Engineering;  Practice  of  Pro- 
fessional Engineering;   Planning  and  Designing  of  Churches, 
Business  or  Professional  Offices,  Hotels,  Tourist 
Courts,  Store  Buildings 

3  December  1952 

The  designing,  planning  and  supervision  of  churches,  business  or  pro- 
fessional offices,  hotels,  tourist  courts  and  store  buildings  belongs  to  the 
field  of  architecture,  and  professional  engineers  who  design  such  build- 
ings which  are  not  related  to  engineering  objectives  are  violating  the 
statutes  regulating  the  practice  of  the  profession  of  architecture. 

Criminal  Law;   Bail;   Bail  Furnished  for  Appearance  in  Recorder's 
Court  Continuing  as  Bail  for  Superior  Court 

4  December  1952 

An  appearance  bond  executed  for  the  appearance  of  the  defendant  in 
the  Recorder's  Court  cannot  be  legally  used  by  the  defendant  as  a  bond 
to  insure  his  appearance  in  the  Superior  Court  where  the  defendant  is 
bound  over  from  the  Recorder's   Court  to  the   Superior   Court. 

Recorders'  Courts;  Craven  County  Recorder's  Court: 
Effect  of  State  v.  Thomas  on 

4  December  1952 

The  opinion  in  STATE  v.  THOMAS,  declaring  a  statute  providing  for 
appeals  from  the  Greene  County  Recorder's  Court  to  the  Superior  Court 
unconstitutional,  would  not  appear  to  require  the  same  construction  upon 
Chapter  115  of  the  Public  Laws  of  1929  applicable  to  Craven  County. 

Teachers'  and  State  Employees'  Requirement  System; 
Compulsory  Retirement 

4  December  1952 

The  Board  of  Directors  of  the  School  for  the  Deaf  at  Morganton  has 
the  authority  to  adopt  a  policy  that  no  request  shall  be  made  for  the  pur- 
pose of  retaining  in  employment  any  person  employed  by  the  Board  who 
reaches  their  sixty-fifth  birthday  and  that  such  person  shall  be  compelled 
to  retire. 
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Municipalities;  Authority  to  Make  Appropriation  for  Community 
Building;  Power  to  Appoint  Mayor  Pro  Tem 

4  December  1952 

It  is  doubtful  that  a  municipality  has  the  authority  under  G.  S.  160-155 
and  succeeding  sections  to  make  a  cash  donation  to  a  non-profit  corpora- 
tion for  the  purpose  of  operating  a  community  building.  It  is  noted  that 
in  the  case  of  several  cities  in  North  Carolina,  special  legislation  has  been 
enacted  authorizing  a  city  to  own  and  operate  a  city  auditorium.  Chapter 
43,  Private  Laws  of  1909  (Asheville)  ;  Chapter  80,  Private  Laws  of  1931 
(Raleigh). 

The  Charter  of  the  Town  of  Stantonsburg,  Chapter  173,  Private  Laws 
of  1909,  as  amended  by  Chapter  1061,  Session  Laws  of  1945,  provides  that 
the  mayor  of  that  town  shall  have  the  powers  set  out  in  Chapter  73  of 
the  revisal  of  1905,  now  Chapter  160  of  the  General  Statutes.  Under  G.  S. 
160-10,  it  is  thought  that  the  commissioners  of  the  Town  of  Stantonsburg 
have  the  authority,  to  fill  a  vacancy  in  the  office  of  mayor  by  appointment 
for  the  unexpired  term,  and  that,  under  G.  S.  160-12,  the  Board  has  the 
authority  to  designate  one  of  its  own  members  as  mayor  pro-tempore  and 
to  exercise  all  the  powers  and  to  perfoim  all  the  duties  of  the  mayor  dur- 
ing the  absence  or  illness  of  the  mayor.  This  will  include  the  powers  and 
duties  of  the  mayor  as  an  inferior  court  under  G.  S.  160-13  and  G.  S. 
160-14. 

County  Commissioners;  Authority  to  Contribute  to  Civil  Air  Patrol 

4  December  1952 

The  question  as  to  whether  or  not  the  governing  body  of  a  county  has 
authority  to  make  contributions  to  the  Civil  Air  Patrol  depends  upon 
whether  or  not  such  organization  comes  within  the  meaning  of  "local 
organizations  of  official  State  and  Federal  governmental  agencies  en- 
gaged in  the  war  effort,  including  Defense  Councils  and  Office  of  Price 
Administration." 

Schools;  Acquisition  of  Sites;  Limitation  Upon  Power  to  Condemn 

4  December  1952 

It  is  to  be  doubted  if  a  city  or  county  board  of  education  has  the  power 
to  condemn  land  for  a  school  building  site  when  no  immediate  plans  for 
construction  of  the  building  are  contemplated.  G.  S.  115-85;  BOARD  OF 
EDUCATION  V.  PEGRAM,  197  N.  C.  33;  BOARD  OF  EDUCATION  v. 
FORREST,  190  N.  C.  753. 

Motor  Vehicles;   Equipment  and  Construction;   Rules  of  the  Road; 
Use  of  Mechanical  Turn  Signals 

5  December  1952 

Electrical  signal  devices  which  have  been  approved  by  the  Department 
of  Motor  Vehicles  are  valid  turn  indicators. 
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Motor  Vehicles;  Rules  of  the  Road;  Necessity  for  Displaying 
Lights  When   Parking  on   Highway 

5  December  1952 

When  cars  are  parked  on  a  highway  during  the  night,  red  lights  must 
be  displayed  from  the  rear,  absent  a  municipal  ordinance  abolishing  the 
requirement,  as  provided  in  G.   S.  20-134. 

License  Taxes;   Marble  Yards;   Necessity  for  License  to 
TO  Solicit;  Section  160 

5  December  1952 

Monument  companies  must  obtain  privilege  licenses  for  their  operations 
and  a  license  for  each  solicitor  or  salesman. 

(1)    Schools;  Acquisition  of  Sites;  Limitation  Upon 

Powers  to  Condemn 

(2)    County  Commissioners;  Use  of  General  Fund  Surplus 

5  December  1952 

Under  G.  S.  115-85,  it  is  thought  that  a  city  administrative  unit  is 
authorized  to  condemn  land  for  a  school  site  when  such  property  can  be 
purchased  at  a  reasonable  price.  Such  condemnation  proceedings  are 
instituted  before  the  Clerk  of  the  Superior  Court  in  the  name  of  the 
county  superintendent  of  schools  in  the  case  of  a  county  administrative 
unit,  and  in  the  name  of  the  superintendent  of  city  schools  in  the  case 
of  a  city  administrative  unit.  BOARD  OF  EDUCATION  v.  PEGRAM,  197 
N.  C.  33;  BOARD  OF  EDUCATION  v.  FORREST,  190  N.  C.  753. 

By  supplemental  budget,  it  is  thought  that  county  commissioners  are 
authorized  to  appropriate  funds  from  an  unencumbered  and  unappro- 
priated general  fund  surplus  for  the  purpose  of  acquiring  sites  for  school 
buildings.  G.  S.  115-83;  Constitution  of  North  Carolina,  Article  IX,  Sec- 
tion 3. 

Criminal  Procedure;  Forfeiture  op  Bail  Bond;  Duties  of  the  Court 

5  December  1952 

It  would  seem  that  the  procedure  for  forfeiting  of  bail  bond  in  the  Trial 
Justice's  Court  of  the  Town  of  Tarboro,  created  under  the  provisions  of 
Chapter  126,  Private  Laws  of  1935,  is  governed  by  the  procedure  out- 
lined in  G.  S.  15-119,  15-120  and  15-121,  in  view  of  the  provisions  of  G.  S. 
160-13. 

Municipal  Corporations;  Local  Governmental  Employees' 
Retirement  System;   Ordinances 

8  December  1952 

In  the  absence  of  a  public-local  act  authorizing  the  same,  a  municipal 
corporation  may  not  set  up  a  retirement  system  for  municipal  firemen. 
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Township  Constables;   Residence  Requirements 

8  December  1952 

Under  G.  S.  151-6,  if  a  township  constable  removes  himself  from  the 
township  in  which  he  was  elected,  he  automatically  vacates  his  office. 

Municipalities;  Water  Facilities;  Installation  by  Private 
Individual;   Public  Contracts 

8  December  1952 

A  municipality  may  not  enter  into  a  contract  which  provides  that  the 
city  will  pay  to  a  private  individual  the  actual  construction  cost  of  water 
facilities  by  giving  credit  to  the  individual  on  his  water  bill. 

Farm  Census  Surveys;  Counties  and  County  Commissioners;  Duty  of 
County  Commissioners  to  Provide  for  Surveys 

9  December  1952 

The  provisions  of  G.  S.  106-24,  G.  S.  106-25  and  G.  S.  106-26  are  manda- 
tory, and  the  several  boards  of  county  commissioners  are  required  under 
these  statutes  to  provide  for  the  collection  and  compiling  of  the  informa- 
tion to  be  incorporated  into  the  farm  census  surveys  provided  for  in  the 
Act 

Alcoholic  Beverages;  Closing  of  ABC  Stores  on  Election  Day 

10  December  1952 

All  ABC  Stores  are  required  to  be  closed  on  all  election  days,  including 
bond  elections,  where  the  election  is  to  be  held  in  the  district  or  political 
subdivision  where  such  stores  are  operated. 

Assistant  or  Deputy  Register  of  Deeds;  Residence  Requirements 

10  December  1952 

A  deputy  or  assistant  register  of  deeds  is  a  public  officer  and  in  order 
to  legally  hold  such  office,  he  must  be  a  resident  of  the  county  which  he 
serves. 

Sale  of  Municipal  Property  Acquired  for  Public  Purpose; 
Municipal  Airport  Property 

10  December  1952 

Property  owned  by  a  municipality  and  devoted  to  a  public  purpose  may 
not  be  sold  except  under  authority  of  a  special  Act  of  the  Legislature 
granting  the  authority  to  do  so. 
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Lottery  Laws;   Bingo 

11  December  1952 

The  game  of  bingo  is  considered  a  lottery  under  the  gambling  and 
lottery  laws  of  this  State,  and  it  may  not  be  legally  played  even  though 
the  proceeds   from  the  playing  of  the  game   are   donated   to   charity. 

Municipal  Corporations;  Adoption  of  Plan  "D"  Form  of  Government; 

Effect  on  the  Special  Act  to  Provide  a  Permanent  Utilities 

Commission  for  the  City  of  Greenville 

11  December  1952 

The  "Greenville  Utilities  Commission"  w^ould  not  be  abolished  by  the 
adoption  of  Plan  "D"  form  of  government,  but  its  functions  would  be 
modified  to  the  extent  that  the  City  Manager  would  have  the  authority 
granted  by  G.  S.  160-349,  350,  351.  The  "Greenville  Utilities  Commission" 
would  continue  to  exercise  the  other  functions  and  duties  prescribed  by 
the  Acts  of  the  Legislature  under  which  it  operates. 

Municipal  Corporations;  Appropriation  of  Funds  to  Pay  Unpaid 

Assessments  of  Volunteer  Firemen  in  the  Firemen's 

Fraternal  Insurance  Fund 

12  December  1952 

There  is  no  authority  for  a  municipality  to  appropriate  public  funds  to 
pay  the  unpaid  assessment  of  a  member  of  a  volunteer  fire  department. 
The  local  board  of  trustees  of  the  Firemen's  Relief  Fund  may  pay  such 
unpaid  assessments  of  volunteer  firemen  who  are  unable  to  do  so  by  rea- 
son of  disability. 

Municipal  Corporations;  Appropriations  to 
Veterans'  Recreation  Authority 

12  December  1952 

Municipalities  may  not  make  appropriations  to  Veterans'  Recreational 
Authorities.  However,  they  may  make  gifts  of  real  and  tangible  personal 
property  to  such  Authorities. 

Counties;  Right  of  County  to  Pay  Attorney's  Fee  of 
Sheriff  in  a  Suit  Against  Him 

15  December  1952 

N.  C.  Supreme  Court  has  not  directly  passed  upon  the  question  whether 
a  county  has  the  legal  right  to  pay  the  attorney's  fee  of  the  Sheriff  in  a 
suit  against  him  in  which  one  of  his  deputies  and  a  constable  assisting 
him,  were  charged  with  the  use  of  unnecessary  force.  ROPER  v.  LAURIN- 
BURG,  90  N.  C.  427,  is  an  analogous  case. 
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Taxes;  Place  for  Listing  Personal  Property  and  Poll 

15  December  1952 

G.  S.  105-302  provides  that  for  the  purpose  of  this  section,  the  residence 
of  the  person  who  has  two  or  more  places  in  which  he  occasionally  dwells, 
shall  be  the  place  at  which  he  resided  for  the  longest  period  of  time  dur- 
ing the  year  preceding  the  date  as  of  which  property  is  assessed,  with 
the  proviso  that  household  and  kitchen  furniture  and  other  tangible  prop- 
erty kept  or  used  in  connection  with  any  temporary  or  seasonal  residence, 
shall  be  listed  in  the  county  in  which  such  real  estate  is  located. 

In  spite  of  the  foregoing  language,  it  is  thought  that  a  person  who 
is  domiciled  in  a  certain  county  in  North  Carolina  and  dwells  there  dur- 
ing his  summer  vacations,  and  attends  college  for  a  part  of  the  year  in 
another  county  in  North  Carolina,  resides  for  purposes  of  listing  his  per- 
sonal property  and  paying  poll  tax  in  the  county  of  his  domicile  and  not 
in  the  county  in  which  the  college  is  located.  RANSOM  v.  COMMISSION- 
ERS, 194  N.  C.  237;  ROANOKE  RAPIDS  v.  PATTERSON,  184  N.  C.  135 
and  HORNE  v.  HORNE,  31  N.  C.  99. 


Ad  Valorem  Taxation;  Place  of  Listing  When  Business  Property 
AND  Real  Property  Located  in  Same  Township 


16  December  1952 

Personal  property  kept  and  used  in  a  particular  county  in  connection 
with  the  operation  of  a  mercantile  establishment  is  subject  to  ad  valorem 
taxation  in  such  county  even  though  that  is  not  the  county  of  the  resi- 
dence of  the  owner. 


Ad  Valorem  Taxation;  Exemptions;  Buildings  Owned  by  City  and 
Rented  as  a  Shirt  Factory;  Stock  and  Fixtures  of  ABC  Store 

16  December  1952 

A  building  owned  by  a  city  and  leased  to  a  manufacturing  company  is 
subject  to  county  ad  valorem  taxation. 

Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Garden  Club  Property 

16  December  1952 

Land  owned  by  a  garden  club  which  land  has  been  developed  for  the 
conservation  of  wild  life  and  the  protection  of  water  sheds,  and  with 
respect  to  which  an  admission  charge  is  made,  is  not  exempt  from  ad 
valorem  taxation  in  the  absence  of  other  circumstances  such  as  com- 
pliance with  the  provisions  of  G.  S.  55-11,  relating  to  certain  public 
parks. 
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Deeds;  Repugnancy  Between  Granting  Clause  and 
Conditions  Subsequent 

16  December  1952 

Where  conditions  subsequent  in  a  deed  are  repugnant  to  the  granting 
clause  and  habendum,  the  warranty  being  in  harmony  therewith,  the  con- 
ditions subsequent  will  be  rejected.  KENNEDY  v.  KENNEDY,  236  N.  C. 
419;  ARTIS  v.  ARTIS,  228  N.  C.  754. 

Municipalities;   Bonds;   Municipal  Building  for   City  Jail, 
Police  Station,  Courtroom  and  Additional  Space 

16  December  1952 

There  is  abundant  legal  authority  for  the  Town  of  Southern  Pines,  sub- 
ject to  a  referendum  vote  of  the  people  to  create  an  indebtedness  for  the 
purpose  of  constructing  a  municipal  building  to  house  the  jail,  the  police 
station  and  the  city  court.  G.  S.  160-1,  160-200(13),  160-62,  160-409,  150- 
77(b).  Constitution  of  North  Carolina,  Article  VII,  Section  7,  Article  V, 
Section  4. 

What  is  a  necessary  expense  for  a  municipality  is  a  matter  of  law  to  be 
decided  by  the  courts.  Whether  a  particular  building  is  a  necessity  is  a 
matter  of  fact  to  be  determined  by  the  governing  body  in  its  sound  dis- 
cretion. HIGHTOWER  v.  RALEIGH,  150  N.  C.  569. 

Under  the  Hightower  case  it  would  seem  that  a  municipality  has  the 
right  to  plan  its  municipal  buildings  for  the  foreseeable  future.  There- 
fore, it  would  seem  that  the  governing  body  in  its  sound  discretion  may 
build  a  building  with  space  not  needed  for  the  next  few  years  but  which 
can  be  rented  to  the  county  and  produce  an  income. 

Gasoline  Tax;  Exemptions;  City  School  Administrative  Units 

16  December  1952 

City  school  administrative  units  are  not  exempted  as  such  from  the 
payment  of  the  State  gasoline  tax  on  purchases  of  gasoline  for  school  use. 
Of  course,  a  city  school  administrative  unit  may,  as  in  the  case  of  any 
other  taxpayer,  under  the  provisions  of  G.  S.  105-446,  secure  a  refund 
for  a  portion  of  the  tax  when  the  gasoline  purchased  is  used  for  pur- 
poses other  than  the  operation  of  motor  vehicles  on  the  highways  of  the 
State. 

Counties;  Municipalities;  Electrical  Inspection 

16  December  1952 

Construing  together  G.  S.  160-141,  160-121  and  160-122,  it  would  seem 
that  incorporated  cities  and  towns  are  required  to  appoint  an  electrical 
inspector  while  it  is  discretionary  with  the  counties. 
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Courts;  Justices  of  the  Peace;  Removals  from 

16  December  1952 

Cases  may  be  removed  from  Justices  of  the  Peace  to  General  County 
Courts  under  Subsection  4  of  G.  S.  7-278. 

Schools;  Assumption  of  Bonds  by  County;  Abolition  of  School 
Districts;  Authority  to  Levy  Special  Supplemental  Tax 

17  December  1952 

Construing  together  G.  S.  115-158,  115-352,  115-235,  115-185,  115-186, 
it  is  thought  that  a  school  district  existing  prior  to  May  15th  1933  and 
having  authority  to  levy  a  tax  for  debt  service  and  also  a  supplemental  tax 
for  school  maintenance,  no  longer  has  the  authority  to  levy  a  special  tax 
for  maintenance  purposes  unless  it  complies  with  the  provisions  of  G.  S. 
115-361  and  G.  S.  115-362. 

Schools;  Supplementing  Salaries  of  Principals  and  High 
School  Athletic  Coaches 

17  December  1962 

Construing  together  G.  S.  115-356-361-362  and  363,  it  would  seem  that 
a  county  board  of  education  may  submit  to  the  board  of  county  commis- 
sioners and  the  State  Board  of  Education  a  supplemental  budget  to  sup- 
plement the  salaries  of  principals  and  teachers  who  serve  as  athletic 
coaches  by  giving  them  an  allowance  to  cover  traveling  expenses. 

Schools;  County  Treasurer;  Ex-Officio  Treasurer  of 
County  School  Funds;  Fiscal  Agent 

17  December  1952 

Construing  together  G.  S.  155-3,  155-5  and  155-165,  it  would  seem  that 
when  the  Board  of  Commissioners  of  Onslow  County  has  designated  two 
banks  as  fiscal  agents  for  the  county,  the  Board  of  Commissioners  and  not 
the  County  Board  of  Education  has  the  authority  to  stipulate  that  school 
funds  be  deposited  in  a  particular  one  of  the  two  banks  designated  as  the 
fiscal  agents  of  the  county. 

Intoxicating  Liquor;  Transportation  of  Exactly  One  Gallon  in  Dry 

County;  Transportation  of  Exactly  One  Gallon  in  Dry  County 

with  Additional  Liquor  Found  in  Home 

17  December  1952 

A  person  living  in  nonconforming  territory  may  lawfully  transport,  in 
sealed  container,  to  his  own  private  dwelling  for  family  uses,  not  in  excess 
of  one  gallon   of  tax-paid   liquor,   provided   it   is   acquired   from   an   aBC 
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Store  in  this  State.  Such  transportation  raises  no  presumption  against 
him,  and  G.  S.  18-49  does  not  require  the  defendant  to  prove  that  the 
transportation  was  not  for  purpose  of  sale. 

If,  however,  at  the  time  of  the  transportation,  the  defendant  has  more 
liquor  at  his  home,  he  would  be  in  possession  of  more  than  one  gallon  of 
tax-paid  liquor  and  would,  therefore,  be  in  violation  of  G.  S.  18-11  and 
18-32. 

Double  Office  Holding;   Member  of  Board  of  County  Commissioners 
AND  Member  of  State  Board  of  Agriculture 

17  December  1952 

The  office  of  county  commissioner  and  that  of  being  a  member  of  the 
State  Board  of  Agriculture  are  both  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

Civil    Procedure;    Infants;    Special    Proceedings; 
Construction  of  G.   S.   1-65 

18  December  1952 

Under  the  language  of  G.  S.  1-65,  it  is  doubtful  that  judgment  may 
be  entered  against  an  infant  defendant  until  after  twenty  days  notice  of 
the  summons  and  complaint  and  after  answer  has  been  filed  by  the  guard- 
ian ad  litem.  MOORE  v.  GIDNEY,  75  N.  C.  34;  GRAHAM  v.  FLOYD,  214 
N.  C.  77;  SIMMS  v.  SAMPSON,  221  N.  C.  379.  Under  the  decision  in 
FINGER  v.  SMITH,  191  N.  C.  818,  it  would  seem  that  a  judgment  en- 
tered against  an  infant  before  twenty  days  have  elapsed  after  service 
of  summons  and  copy  of  the  petition  is  at  least  irregular  and  should  be 
set  aside. 

Criminal  Procedure;  Court  Costs;  Fees  to  Sheriff 

18  December  1952 

Under  paragraph  9  of  G.  S.  162-6,  it  would  seem  that  the  Sheriff  is 
entitled  to  the  costs  of  travel  in  all  cases  coming  under  that  paragraph, 
not  only  in  those  cases  in  which  the  costs  are  paid  by  the  County. 

Municipalities;   Authority  to  Issue  Bonds;   Authority  to  Borrow  in 
Anticipation  of  Payments  Under  the  Powell  Bill 

18  December  1952 

Under  Article  Vll,  Section  7,  Article  V,  Section  4,  of  the  State  Constitu- 
tion, a  municipality  may  issue  bonds  for  street  paving  purposes  without 
a  vote  of  the  people  but  only  to  the  extent  of  two-thirds  of  the  amount  to 
which  the  indebtedness  of  the  municipality  was  reduced  during  the  next 
preceding  fiscal  year.  BROWN  v.  HILLSBORO,  185  N.  C.  368,  HENDER- 
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SONVILLE  V.  JORDAN,  150  N.  C.  35. 

There  seems  to  be  no  authority  for  a  municipality  to  create  an  indebt- 
edness to  be  repaid  solely  from  Powell  Bill  funds  or  other  non-tax  reve- 
nues. 

License  Taxes;  Municipal  Corporations;  Penalties; 
Separate  Places  of  Businesses 

18  December  1952 

It  is  true  as  a  general  proposition  that  a  license  tax  may  be  imposed 
with  respect  to  each  separate  business  location.  The  mere  fact  that  there 
is  no  door  permitting  direct  access  from  one  place  of  business  to  an 
adjoining  room  does  not  of  itself  necessarily  mean  that  there  are  two 
separate  places  of  business.  In  all  cases,  it  is  a  question  of  fact  whether 
the  method  of  operating  constitutes  maintaining  a  single  place  of  busi- 
ness or  more  than  one  place  of  business. 

Income  Tax;   Change  by  Federal  Agent;   Statute  of  Limitations 

19  December  1952 

When  a  change  is  made  in  a  Federal  income  tax  assessment  by  a  proper 
officer  of  the  Federal  Government  and  the  same  is  reported  by  a  Federal 
officer  to  the  Commissioner  of  Revenue,  and  the  taxpayer  fails  to  report 
such  change,  the  Commissioner  may  reopen  the  case  and,  if  the  facts  jus- 
tify such  action,  make  an  additional  assessment  at  any  time  within  five 
years  from  the  time  the  Commissioner  receives  such  Federal  report. 

Firemen's   Relief   Fund;    Municipal   Corporations;   Authority 

OF  Municipality  to  Insure  Members  of  Volunteer 

Fire  Department 

19  December  1952 

Trustees  of  a  firemen's  relief  fund  may  not  provide  for  the  payment  of 
a  fireman's  assessment  in  the  Firemen's  Fraternal  Insurance  Fund  unless 
such  fireman  is  unable  to  pay  said  assessment  by  reason  of  disability.  See 
G.  S.  118-7. 

Under  G.  S.  160-200(25),  the  governing  board  of  a  town  is  authorized 
to  insure  its  policemen,  firemen,  or  other  class  of  city  employees  against 
death  or  disability,  or  both,  during  the  term  of  their  employment  under 
foi"ms  of  insurance  known  as  group  insurance.  The  amount  of  benefit  on 
the  life  of  any  one  person  is  limited  to  the  sum  of  Two  Thousand  Dol- 
lars ($2,000.00  ).  Premiums  on  such  insurance  are  payable  out  of  current 
funds  of  a  municipality. 

Suspended  Sentence;   Invocation   of 

19  December  1952 

Whether  a  deviation  from  one  of  the  terms  of  a  suspended  sentence  con- 
stitutes a  breach  of  the  entire  sentence  is  a  matter  for  the  determination 
of  the  Court. 
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Divorce;  Insane  Spouse  Confined  in  Out-of-State  Mental  Institution; 

(1)  Application  of  G.  S.  50-5(6)  to  Out-of-State  Institutions; 

(2)  Procedure  in  Service  of  Process 

19  December  1952 

(1)  G.  S.  50-5(6)  is  applicable  where  the  spouse  has  been  confined  for 
the  required  length  of  time  in  a  mental  institution  outside  the  State  of 
North  Carolina. 

(2)  If  a  regular  guardian  is  appointed,  service  of  process  upon  the 
superintendent  is  not  necessary. 

If  a  guardian  ad  litem  is  appointed,  substituted  service  may  be  had  on 
the  superintendent  under  G.  S.  1-104. 

Search  Warrants;  Validity  of  Search  of  Home  Without  Warrant 

22  December  1952 

Evidence  obtained  without  the  use  of  a  search  warrant  or  warrant  of 
arrest  cannot  be  admitted  in  evidence  in  the  trial  of  any  action. 

Fines  and  Forfeitures;  Payment  into  the  School  Fund; 
Municipal  Ordinances 

22  December  1952 

The  clear  proceeds  of  all  fines  and  forfeitures  are  required  to  be  paid 
into  the  school  fund  of  the  county  where  such  fines  and  forfeitures  arise. 
This  is  true  regardless  of  whether  such  fines  and  forfeitures  arise  out  of 
a  criminal  action  for  a  violation  of  a  town  ordinance  or  any  criminal 
statute.  This  is  clearly  set  forth  in  the  opinion  in  the  case  of  BOARD  OF 
EDUCATION   V.   HENDERSON,   126   N.    C.   689,   692. 

Costs;  Criminal  Law;  Authority  of  Judge  to  Reduce  or  Remit  Costs 

22  December  1952 

Costs  are  not  a  part  of  the  punishment  in  a  criminal  case,  but  are  a 
civil  liability  imposed  upon  a  defendant  by  operation  of  law  in  consequence 
of  conviction.  The  amount  of  costs  is  fixed  by  statute.  A  judge  has  no  dis- 
cretion to  reduce  it,  subject  to  the  qualification  that  the  amount  of  costs 
is  a  question  of  law  which,  when  properly  presented,  may  be  decided  as  a 
matter  of  law  by  the  judge. 

Although  a  judge  is  not  authorized  to  modify  the  extent  of  a  defend- 
ant's civil  liability  for  costs  by  remitting  or  reducing  costs,  he  may,  in 
suspending  sentence,  make  payment  of  all  or  a  part  of  the  costs  a  con- 
^7      dition  of  suspension.  STATE  v.  CROOKS,  115  N.  C,  760. 
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Ad  Valorem  Taxation;  Tax  Lien;  Release  of  Lien  on  One  Parcel 

22  December  1952 

Tax  lien  on  parcel  of  real  property  can  be  discharged  by  taxpayer  only 
upon  payment  of  all  personal  property,  poll  and  dog  taxes  for  same  year 
pursuant  to  G.  S.  105-376  (b). 

Contractors;  License;  Owner  Constructing  Building 

22  December  1952 

Carpenters  employed  on  a  salary  basis  by  the  owner  of  a  building  be- 
ing constructed  would  not  be  required  to  secure  a  license  as  a  general  con- 
tractor under  the  terms  of  G.  S.  87-1  et  seq. 

Judgments;   Authority  of  Court  to   Suspend  Sentence  on   Condition 
That  Defendant  Remain  Outside  of  County  for  Two  Years 

22  December  1952 

A  judgment  of  banishment  is  void,  but  the  time  at  which  a  sentence 
shall  be  carried  into  execution  forms  no  part  of  the  judgment. 

Motor  Vehicles;   Driver's  License;   Driving  Road 
Grader  After  License  Revoked 

23  December  1952 

One  who  drives  a  road  grader  during  the  period  of  revocation  of  his 
license  is  not  guilty  of  driving  while  his  license  is  revoked. 

State  Bonds  of  the  Years  1868  and  1869 

23  December  1952 

A  State  bond  issued  under  authority  of  the  ordinance  of  March  11th 
1868  is  without  value  because  of  the  1879  amendment  to  Article  I,  Sec- 
tion 6,  of  the  North  Carolina  Constitution.  North  Carolina  Constitutional 
Convention  Journal,  page  393.  BALTZER  v.  THE  STATE,  104  N.  C.  265; 
BALTZER  V.  NORTH  CAROLINA,  161  U.  S.  240. 

Beer  and  Wine;  Authority  to  Call  Election  in  Municipality 

29  December  1952 

Construing  together  G.  S.  18-124  (d),  18-127  and  160-3,  it  is  doubtful 
that  the  mayor  of  a  municipality  has  the  authority  to  release  petitions  for 
a  beer  and  wine  election  under  G.  S.  18-127,  without  official  action  of  the 
governing  body  of  the  municipality. 
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Motor  Vehicles;  Rules  of  the  Road;  Validity  of  "Whammy" 

29  December  1952 

Evidence  obtained  from  the  "whammy"  is  admissible  and  the  question 
of  regular  inspections  would  bear  only  on  the  credibility  of  the  evidence. 

County  Commissioners;  Authority  to  Make  Donations  to 
AsHEViLLE  Orthopedic  Hospital 

29  December  1952 

G.  S.  153-152  provides  that  the  Board  of  County  Commissioners  of 
each  county  not  exempt  therefrom  may  provide,  by  taxation,  for  the 
maintenance  of  the  poor  and  do  everything  expedient  for  their  comfort 
and  well-being.  Under  this  section,  county  commissioners  may  pay  for 
injured  cases  on  a  basis  of  services  performed  in  each  case. 

Ad  Valorem  Taxation;  Personal  Property;  Tax  Situs;  Property 
Permanently  Located  Outside  the  State 

31  December  1952 

Tangible  personal  property  owned  by  a  North  Carolina  resident  is  not 
subject  to  ad  valorem  taxation  in  this  State  when  such  property  is  per- 
manently located  outside  of  the  State. 

Ad  Valorem  Taxation;  Personal  Property; 
Exemptions,  Benevolent  Societies 

31  December  1952 

The  furniture,  furnishings  and  other  personal  property  belonging  to  a 
benevolent  organization  are  exempt  fi"om  ad  valorem  taxation  when  such 
property  is  used  wholly  for  lodge  purposes  and  meeting  rooms  by  such 
organization. 

Constables;    Jurisdiction 

31  December  1952 

A  constable  has  the  authority  to  make  an  arrest  anywhere  in  the  county 
m  which  he  is  appointed  or  elected.  See  STATE  v.  CORPENING,  207  N.  C. 
805. 

Pharmacy;  Eligibility  of  Persons  to  Take  the  Pharmacy  Examination 

2  January  1953 

A  licensed  physician  is  not  a  licensed  pharmacist  within  the  meaning 
of  G.  S.  90-61,  which  provides  that  a  person  who  has  had  two  years  of 
college   training    and   has    been   filling    prescriptions    in    a    drug   store   for 
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twenty  years  or  longer  may  take  the  pharmacy  examination.  The  instruc- 
tion referred  to  must  be  taken  under  a  licensed  pharmacist  before  a  per- 
son may  be  permitted  to  take  the  examination  to  practice  pharmacy  in 
North   Carolina. 

Illegal  Practice  of  Law;  Real  Estate  Dealer  Drawing  Deeds 

2  January  1953 

It  is  unlawful  for  a  real  estate  dealer  or  broker  who  is  not  a  licensed 
attorney  to  prepare  deeds  to   real  property. 

Sale  of  Lands  by  the  State;  Employment  of  Real  Estate  Agent,  Etc. 
-  -  5  January  1953 

A  State  institution  may  employ  a  real  estate  agent  for  the  purpose  of 
obtaining  responsible  bidders  for  property  which  it  desires  to  be  sold  and 
pay  a  commission  to  such  agent  for  such  services.  MORTGAGE  CO.  v. 
WINSTON-SALEM,  216  N.  C.  726. 

(1)  Transfer  of  Cases  from  Superior  Court  to  Recorder's  Court  Which 
Was  Established  Subsequent  to  Docketing  of  Cases 

(2)  Bills  op  Cost  in  Superior  Court 

5  January  1953 

The  fees  authorized  by  G.  S.  6-12  do  not  apply  to  Recorders'  Courts. 
G.  S.  7-225  applies  to  transfer  of  cases  from  Superior  Court  to  a  Record- 
er's Court  which  was  established  subsequent  to  the  docketing  of  the  cases. 

Civil  Process;  Service  on  Holidays 

5  January  1953 

It  would  appear  extremely  doubtful  that  process  relating  to  the  com- 
mencement of  civil  actions  is  valid  if  issued  and  served  on  a  legal  holiday. 

Housing  Authority;  Retirement  of  Employees 

5  January  1953 

The  employees  of  a  Housing  Authority  are  not  compelled  to  be  covered 
by  any  retirement  system  in  this  State  existing  under  State  law  and  such 
Housing  Authority,  so  far  as  State  law  is  concerned,  is  authorized  to 
cover  said  employees  under  a  private  plan  or  system  of  retirement. 
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Chapter  1019;  Session  Laws  of  1951;  Estate  by  the  Entirety;  Land 

Used  in   Connection   with    Estate  by  the  Entirety; 

Lien  for  Old  Age  Assistance 

5  January  1953 

Under  Chapter  1019  of  the  Session  Laws  of  1951,  a  small  parcel  of  land 
adjoining  the  home  site  of  a  beneficiary  constitutes  a  part  of  the  home  site 
and  should  not  be  levied  on  under  execution  by  virtue  of  the  Old  Age 
Lien  Law. 

Teachers'  and  State  Employees'  Retirement  System; 

State  Employees;  Employees  of  the  Commissary; 

State  Hospital  at  Morganton 

5  January  1953 

The  employees  of  the  commissary  of  the  State  Hospital  at  Morganton 
are  eligible  for  coverage  under  the  Teachers'  and  State  Employees  Re- 
tirement System. 

Register  of  Deeds;  Authority  to  Operate  Credit  System 
AS  TO  Registration  Fees 

6  January  1953 

Under  Sections  19  and  25,  Chapter  114  of  the  Session  Laws  of  1951,  it 
is  doubtful  that  the  Register  of  Deeds  of  Duplin  County  has  authority 
to  operate  a  credit  system  in  the  collection  of  fees. 

Intoxicating  Liquors;  Possession  in  Dry  Counties;  Confiscation 

6  January  1953 

Construing  together  G.  S.  18-6,  18-13  and  18-49,  it  is  thought  that  when 
a  person  is  arrested  in  a  dry  county,  having  in  his  possession  two  pints 
of  tax  paid  whiskey,  legally  purchased  from  an  ABC  store  in  another 
county,  and  the  seal  on  one  bottle  has  been  broken  and  the  contents 
partially  consumed,  but  the  other  bottle  remains  intact,  the  bottle  that 
remains  intact  should  be  returned  to   the   defendant  upon  his   request. 

Criminal  Laws;   Searches  and  Seizures;  Discovery  of  Illegal  Liquor 
While  Searching  for  Murder  Weapon 

7  January  1953 

Where  a  peace  officer  is  rightfully  in  a  home  and  on  the  premises  of  a 
man  arrested  for  murder  and  is  seeking  to  find  the  murder  weapons,  in 
this  case  a  knife  and  axe,  such  search  is  legal,  and  evidence  of  illegal 
whiskey  found  during  the  search  may  be  given  in  court  for  prosecution 
charging  possession  of  the  whiskey  for  the  purpose  of  sale. 


262  biennial  report  of  the  attorney  general  [vol. 

Municipal  Corporations;  License  Taxes;  Sale  of  Jewelry; 
What  Constitutes  Jewelry 

9  January  1953 

In  my  opinion,  the  sale  of  watches  by  a  merchant  constitutes  the  "sale 
of  jewelry"  and  thereby  subjects  the  merchant  to  a  city  privilege  license 
tax  levied  on  the  business  of  selling  jewelry. 


Marriage  Laws;  Age  Restriction 


9  January  1953 


Any  two  persons  who  are  of  the  age  of  18  years  or  upwards  may  legally 
be  married  in  this  State  without  the  consent  of  their  parents. 

Counties  and  County  Commissioners;  Appropriation  to  County 
Stock  Breeders'  Cooperative  Association 

9  January  1953 

There  is  no  authority  for  a  board  of  county  commissioners  to  make  an 
appropriation  of  public  funds  to  a  county  stock  breeders'  cooperative 
association. 


Double  Office  Holding;  Member  on  P.M.A.  Board 
AND  Member  on  Town  Board 

9  January  1953 

Membership  on  a  county  P.M.A.  board  and  membership  on  a  town  board 
would  be  considered  double  office  holding  within  the  meaning  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding, 
and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

Motor  Vehicles;  Arrest  of  Military  Personnel 

12  January  1953 

Military  personnel  driving  military  vehicles  upon  the  highways  of  the 
State  in  the  course  of  their  duties  are  not  immune  to  arrest  for  violation 
of  traffic  regulations. 

Double  Office  Holding;  Town  Clerk  and  Assistant  Recorder 

12  January  1953 

The  office  of  town  clerk  and  that  of  assistant  recorder  of  a  recorder's 
court  are  both  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 
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Schools;  Authority  of  Local  School  Committee  to  Expend  Non-Tax 

Funds  for  Repair  of  Building,  a  Portion  of  Which  Will  be  Rented 

to  the  Public  and  a  Portion  Will  be  Rented  to  Teachers 

12  January  1953 

G.  S.  115-84  and  G.  S.  115-157  (b)  expressly  authorize  county  and  city 
administrative  units  to  include  in  their  budget  funds  for  dormitories  and 
homes  for  teachers.  G.  S.  115-361  and  115-362  limit  the  purposes  for  which 
tax  funds  levied  as  a  local  supplement  may  be  used.  However,  it  is  thought 
that  a  local  school  committee  may  in  its  discretion  use  non-tax  funds  to 
repair  a  building  owned  by  the  County  Board  of  Education,  a  portion  of 
which  will  be  rented  to  the  public  and  a  portion  of  which  will  be  rented 
to  school  teachers,  in  the  case  in  which  the  County  Board  of  Education 
allows  the  local  committee  to  use  the  rents  for  local  school  purposes. 

Schools;  State  Board  of  Education;  Contract  for  Textbooks 

12  January  1953 

It  is  thought  that  the  last  sentence  in  G.  S.  115-62  applies  to  elemen- 
tary textbooks  only.  Therefore,  it  would  not  seem  objectionable  for  the 
State  to  enter  into  a  contract  with  the  Publisher  of  Shorthand  books  to 
purchase  said  books  under  a  supplementary  contract  until  May  31,  1955 
and  then  under   a  basal  contract  after  that  date. 

Insurance;  Incompetent  Beneficiary;  Facility  of  Payment  Clause 

12  January  1953 

Under  G.  S.  58-206,  it  is  thought  that  the  beneficiaiy  of  a  policy  of 
insurance  is  entitled  to  the  proceeds  even  against  the  person  paying  the 
premiums  on  the  policy  and  advancing  the  money  for  the  funeral  expen- 
ses for  the  insured.  This  would  be  otherwise  in  case  there  is  a  facility  of 
payment  clause  in  the  contract.  In  that  case  the  insurance  company  would 
be  justified  in  reimbursing  a  person  who  advanced  money  for  the  funeral 
expenses  of  the  insured. 

Judgments;  Executions;  Fines  and  Forfeitures;  County  Commissioners 

12  January  1953 

Construing  together  G.  S.  1-305,  138-2  and  115-382,  it  is  thought  that  if 
the  Board  of  County  Commissioners  adopt  a  resolution  requesting  the  Clerk 
of  the  Superior  Court  to  issue  executions  on  final  judgments  for  bond 
forfeitures  upon  application  of  the  County  Attorney,  it  will  be  the  duty 
of  the  Clerk  to  issue  the  executions  without  the  payment  of  his  fees  in 
advance. 
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Counties;   Authority  of  County  Commissioners  to  Pay  Premiums  on 
Blanket  Bond  for  Employees  Other  Than  Department  Heads 

12  January  1953 

Construing  together  G.  S.  109-3,  109-4,  153-19(11)  and  153-1,  it  is 
doubtful  that  the  County  Commissioners  have  authority  to  pay  the  pre- 
mium on  a  bond  for  employees  other  than  departmental  heads. 

Ad  Valorem  Taxation;  Postponement  of  Payment 

12  January  1953 

A  Board  of  County  Commissioners  is  without  authority  to  postpone  the 
payment  of  taxes  of  a  taxpayer. 

Caswell  Training  School;  Residence  Requirements  op  Applicants  for 
Admission;  Legal  Settlements;  Settlement  of  Legitimate  Children 

12  January  1953 

A  minor  child,  the  parents  of  whom  have  not  acquired  a  settlement  in 
this  or  in  any  other  State,  who  has  lived  continuously  in  this  State  from 
the  time  of  its  birth  for  a  period  of  approximately  seven  years  with  its 
grandparents,  has  acquired  a  settlement  of  its  own  in  this  State  for  the 
purpose  of  admission  to  Caswell  Training  School.  The  grandparent  with 
whom  the  child  resides  should  be  appointed  as  guardian  under  G.  S.  116- 
130. 


Mayor,  Town  Commissioners;  Authority  of  Commissioners 
to  Set  Salaries 

13  January  1953 

The  town  commissioners  of  the  Town  of  Ayden  have  the  authority  to 
set  the  salary  of  the  Mayor;  but  do  not  appear  to  have  the  authority  to 
set  their   own   salaries. 


Ad  Valorem  Taxation;  Municipal  Corporations;   Enlargement  of 
Corporate  Limits;  When  New  Area  Subject  to  Tax 

13  January  1953 

G.  S.  160-445  provides  that  when  the  corporate  limits  of  a  city  or  town 
are  enlarged  the  newly  annexed  territory  shall  be  subject  to  municipal 
taxes  levied  for  the  fiscal  year  following  the  date  of  annexation.  Since 
the  fiscal  year  of  a  city  begins  on  July  1st,  it  follows  that  if  new  territory 
was  annexed  in  May,  1952,  such  new  territory  would  be  subject  to  ad 
valorem   taxes   becoming   due   the   following   October    1st. 
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North  Carolina  State  Examining  Committee  of  Physical  Therapists; 
Use  of  Seal;  Disposition  of  Funds  Collected  by  the  Committee 

13  January  1953 

The  North  Carolina  State  Examining  Committee  of  Physical  Therapists 
may,  by  the  adoption  of  a  resolution,  adopt  a  seal  to  be  used  by  said  Com- 
mittee in  authenticating  its  official  certificates  and  other  paper  writings. 
There  is  no  requirement  that  the  Committee  make  any  report  of  its  finan- 
cial condition  to  any  State  agency.  The  Act  requires  only  that  all  funds 
collected  be  expended  for  the  purpose  of  holding  examinations  and  defray- 
ing other  expense  of  the   Committee  in  connection  with  its  business. 

Sales  Tax;   Exemptions;  Building  Materials  Used  in  Construction 
Work  for  Local  Housing  Authority 

15  January  1953 

Sales  of  building  material  to  a  contractor  to  be  used  in  construction 
work  for  a  local  housing  authority  organized  under  the  laws  of  this  State 
are  exempt  from  the  North   Carolina  sales  tax. 

Appointment  of  Guardian  Under  Veterans'  Guardianship  Act: 

(1)   Necessity  of  Jury 

(2)   Estate  That  Guardian  Controls 

15  January  1953 

(1)  A  jury  trial  is  not  necessary  under  the  Veterans'  Guardianship 
Act. 

(2)  A  guardian  appointed  pursuant  to  the  Veterans'  Guardianship  Act 
only   has   charge   of  funds   received  from   the   Veterans'   Bureau. 

Motor  Vehicles;  Rules  of  the  Road;   Establishing  Speed 
Limits  in   School  Zones 

15  January  1953 

When  a  school  is  located  on  a  state  highway,  although  within  the  town 
limits,  only  the  State  Highway  Commission  can  lower  the  speed  limit  in 
the  school  area. 

Motor  Vehicles;  Dealer's  Plates 

16  January  1953 

Dealer's  plates  may  be  used  on  motor  vehicles  belonging  to  the  dealer 
and  used  by  his  salesmen  for  the  pui'pose  of  calling  upon  prospective 
customers  and  engaging  in  other  activities  which  are  routine  for  the  pur- 
pose of  carrying  on  a  general  motor  vehicle  sales  business.  The  dealer's 
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plate  may  also  be  used  upon  vehicles  belonging  to  the  dealer  and  used  by 
his  employees  for  the  transportation  of  themselves,  their  materials  and 
tools  for  the  purpose  of  engaging  in  service  work  and  repair  work  upon 
other  vehicles.  The  dealer's  plate  may  also  be  used  upon  vehicles  belonging 
to  the  dealer  and  being  used  by  the  dealer  or  his  employee  for  the  pur- 
pose of  carrying  parts  from  the  dealer's  place  of  business  to  the  post 
office  or  like  places  for  shipment  to  the  customer  of  the  dealer. 

Public  Hospitals;  Use  of  Proceeds  of  Bond  Issue 

16  January  1953 

Under  the  very  broad  language  contained  in  G.  S.  131-126.23 (a),  it  is 
thought  that  a  county  may  use  an  unencumbered  remainder  of  hospital 
bond  funds  not  needed  for  the  construction  and  equipment  of  the  principal 
buildings,  to  remove  an  old  hospital  building  on  the  property,  pay  for 
additional  equipment  for  the  hospital  and  build  and  equip  a  laundry  for 
the  hospital. 

Intangible  Tax;  Moxey  on  Hand;  Money  on  Deposit 

16  January  1953 

Money  on  deposit  with  a  bank  is,  with  certain  exceptions,  subject  to 
an  annual  intangible  property  tax  of  10  cents  on  eveiy  $100.00.  Cash  or 
money  on  hand  is,  with  certain  exceptions,  subject  to  an  annual  intan- 
gible property  tax  of  25  cents  on  every  $100.00. 

Ad  Valorem  Taxation;  Member  of  Armed  Forces;  Taxes  Accruing 
Prior  to  Entry  into  Armed  Forces 

16  January  1953 

A  Board  of  County  Commissioners  may  relieve  a  member  of  the  armed 
forces  from  the  payment  of  interest  and  penalties  on  delinquent  ad 
valorem  taxes  accruing  during  the  years  while  in  the  anmed  forces. 

Schools;  Sale  of  Abandoned  School  Property 

16  January  1953 

Under  G.  S.  115-86,  it  is  thought  that  upon  the  finding  of  fact  by  the 
Board  of  Education  that  the  last  and  highest  bid  oflPered  for  property 
abandoned  for  school  purposes  is  inadequate,  the  Board  has  the  right  to 
negotiate  a  private  sale  upon  a  finding  of  fact  that  the  price  offered  at 
the  private  sale  is  adequate,  provided  such  price  is  in  excess  of  that 
offered  at  a  public  sale. 

Double  Office  Holding;  Vice  Recorder  of  Recorder's  Court  and 
Enrolling  Clerk  for  the  General  Assembly 

16  January  1953 

The  position  of  Enrolling  Clerk  in  the  General  Assembly  is  not  consid- 
ered a  public  office  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,   which  prohibits   double   office   holding. 
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Motor  Vehicles;  Driver's  License;  Limited  License 

19  January  1953 

One  who  holds  a  driver's  license  limited  to  driving  under  certain  con- 
ditions and  who  drives  under  different  conditions  is  guilty  of  driving 
without  a  license  in  violation  of  G.  S.  20-7 (a). 

A.B.C.  Boards;  Povi^ers  of  Officers 

19  January   1953 

Under  G.  S.  18-46  (o),  it  is  thought  that  the  powers  of  A.B.C.  enforce- 
ment officers  are  limited  to  the  enforcement  of  prohibition  laws  and  reg- 
ulations   prescribed   by   the    boards. 

Notaries  Public;  Time  for  Qualifying 

19  January  1953 

There  is  no  provision  in  Chapter  10  of  the  General  Statutes  which 
requires  a  notary  public  to  qualify  within  any  stated  period  of  time 
after  his  appointment  by  the   Governor. 

Medical  Care;  Hospitals;  Discounts  to  Members  of  the  Board  of 
Trustees  and  Employees  of  the  Hospital 

19  January  1953 

Where  the  board  of  county  commissioners,  in  delegating  authority  to  a 
board  of  trustees  to  operate  a  hospital,  fixes  the  standards  by  which 
charges  for  services  can  be  made,  the  board  of  trustees  cannot  give  hos- 
pital services  to  certain  groups  at  a  discount  unless  authorized  by  the 
board  of  county  commissioners. 

Municipal  Police  Officers;   Residence  Requirements 

20  January  1953 

Since  policemen  are  public  officers  and  since  there  is  a  requirement 
that  public  officers  be  qualified  electors  in  the  political  subdivision  which 
they  serve  in  such  capacity,  a  police  officer  would  be  required  to  be  a 
resident   of   the   municipality   which   he    sei"ves. 

Ad  Valorem  Taxes;  Revaluation  at  Less  Than  True  Market  Value; 
Time  for  Adoption  of  Revaluation 

21  January  1953 

G.  S.  105-294  requires  that,  for  ad  valorem  tax  purposes,  property  must 
be  valued  at  its  true  value  in  money. 


268  biennial  report  of  the  attorney  general  [vol. 

Municipal  Corporations;  Authority  of  the  General  Assembly  to 
Change  the  Form  of  Government  of  Municipalities 

21  January  1953 

A  municipal  corporation  has  only  such  powers  as  are  granted  to  it  by 
the  General  Assembly  in  its  specific  charter  or  by  the  general  laws  of  the 
State  applicable  to  all  municipal  corporations,  and  the  powers  granted  in 
the  charter  will  be  construed  together  with  those  given  under  the  General 
Statutes.  This  is  a  general  statement  of  the  law  which  will  be  found  in 
many  decisions  of  our  Supreme  Court.  See  LAUGHINGHOUSE  v.  NEW 
BERN,  232  N.  C.  596,  and  cases  cited. 

Motor  Vehicles;  Drivers'  Licenses;  Time  When  Forfeiture 
OF  Bond  Occurs 

22  January  1953 

A  forfeiture  of  bond  within  the  meaning  of  the  Driver's  License  Act 
does  not  occur  upon  the  call  but  upon  the  rendering  of  judgment  declar- 
ing  the   forfeiture. 

Motor  Vehicles;  Registration;  License  Plates;  Necessity  When 
Truck  Operates  on  Federal  Property 

22  January  1953 

Privately-owned  vehicles  operated  solely  on  a  Federally-owned  military 
reservation  need  not  procure  North  Carolina  license  plates  unless  they 
operate  on  highways  maintained  by  the  State  of  North  Carolina. 

Double  Office  Holding;  Trustee  of  the  University  of  North  Carolina 

22  January  1953 

Even  though  a  trustee  of  the  University  of  North  Carolina  is  a  public 
officer,  a  person  holding  this  office  is  considered  a  commissioner  of  public 
charities  and,  therefore,  exempt  from  the  provisions  of  Article  XIV,  Sec- 
tion  7,   of   the    Constitution,   which   prohibits   double   office   holding. 

Municipal  Corporations;  Authority  for  Closing  Streets 

22  January  1953 

The  governing  board  of  a  town  may  effectuate  the  closing  of  a  street 
upon  the  passage  of  a  resolution  to  that  effect.  G.  S.  160-200(11)  ;  SAND- 
ERS V.  R.  R.,  216  N.  C.  312. 

Municipalities;   A. B.C.   Funds;   Authority  to   Contribute  for 
Construction  of  School  Building 

23  January  1953 

Under  Article  IX  of  the  State  Constitution  and  the  various  provisions 
of  Chapter  115  of  the  General  Statutes,  the  responsibility  for  the  main- 
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tenance  of  the  public  schools,  including  the  construction  of  school  build- 
ings, is  upon  the  State,  the  counties  and  the  school  districts.  Cities  and 
towns  as  such  have  no  responsibility  for  the  maintenance  of  the  public 
school  system.  Therefore,  it  is  thought  that  the  Town  of  Tryon  has  no 
legal  authority  to  take  funds  from  its  treasury  and  give  the  same  to  the 
Tryon  Administrative  School  Unit  for  the  purpose  of  making  repairs  on 
the  school  building.  Chapter  939,  Session  Laws  of  1951,  provides  for  the 
allocation  of  the  net  profits  from  ABC  stores  in  Tryon.  The  General 
Assembly  has  full  authority  to  change  such  allocation  and  to  provide  that 
a  part  of  the  net  profits  be  paid  over  to  the  City  Administrative  School 
System. 

County  Commissioners;  Director  of  Public  Trust  Contracting 
FOR  His  Own  Benefit 

23  January  1953 

By  G.  S.  14-234  a  County  Commissioner  is  guilty  of  a  misdemeanor  if 
he  makes  a  contract  with  the  county  by  which  he  profits  personally.  For 
instance,  this  section  will  forbid  a  County  Commissioner  from  making  a 
contract  by  which  he  furnishes  coal  to  the  county.  DAVIDSON  v.  GUIL- 
FORD COUNTY,  152  N.  C.  436  and  STATE  v.  WILLIAMS,  153  N.  C.  595. 

Ad  Valorem  Taxes;  Revaluation  in  Other  Than  Quadrennial  Year; 
Development  op  Adjacent  Property 

26  January  1953 

The  paving  of  an  adjacent  street  and  the  development  of  certain  adja- 
cent property  would  not  be  sufficient  grounds  for  raising  the  valuation  for 
ad  valorem  tax  purposes  of  certain  adjacent  undeveloped  property  under 
the  provisions  of  Paragraph  (d)  of  Subsection  (3)  of  G.  S.  105-279, 
which  authorizes  such  a  revaluation  when  the  value  of  such  property  has 
increased  since  the  last  assessment  "by  virtue  of  some  extraordinary  cir- 
cumstances, such  circumstances  being  those  of  unusual  occurrence  in  trade 
or  business  .  .  .". 

Motor  Vehicles;  Registration;  Failure  to  Procure  Plates 

26  January  1953 

One  who  drives  a  motor  vehicle  on  the  highways  without  proper  license 
plates  is  not  relieved  of  criminal  liability  by  having  applied  for  his  license 
and  having  been  rejected. 

Insane  Persons  and  Incompetents;  Commitment  Procedure 

26  January  1953 

The  certification  by  two  physicians,  required  by  G.  S.  122-46,  sets  the 
commitment  procedure  for  insane  and   incompetents   in   motion,  but  the 


270  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

Clerk  of  the   Superior   Court  should  hear  all  evidence  on  the  issues  and 
make    his    own   independent    determination. 

Official  Bonds;   Renewal;   Rexiister  of  Deeds  and  Other 
County  Officers 

27  January  1953 

The  official  bond  of  the  register  of  deeds  is  required  to  be  renewed  each 
year  in  the  amount  fixed  for  the  bond.  It  is  thought  that  in  the  other 
county  offices,  the  bond  is  made  for  the  term  of  office. 

Register  of  Deeds;  Official  Bond 

27  January  1953 

The  official  bond  of  a  register  of  deeds  should  be  renewed  each  year, 
and  this  means  multiplying  the  penal  amount  of  the  bond  by  the  number 
of  years  of  the  term  of  office. 

Confederate  Debt 

28  January  1953 

A  treasury  note  issued  under  authority  of  Section  1,  Chapter  29,  Public 
Laws  of  North  Carolina,  Session  1862-1863,  is  not  collectable  because  of 
the  provisions  of  Article  I,  Section  6,  and  Article  VII,  Section  12  of  the 
State  Constitution,  and  Section  4  of  the  Foui'teenth  Amendment  to  the 
Constitution  of  the  United  States. 

Municipalities;  Local  Improvements;  Work  Done  by  Forces 
OF  THE  Municipality  or  by  Contract 

28  January  1953 

It  is  thought  that  the  provisions  of  G.  S.  143-129  would  be  applicable 
to  a  contract  for  approximately  $50,000  for  the  extension  and  improvement 
of  the  water  system  of  a  municipality;  and  that  the  provisions  of  G.  S. 
160-84  would  not  be  applicable.  RIDDLE  v.  LEDBETTER,  216  N.  C.  491; 
LAUGHINGHOUSE  v.  NEW  BERN,  232  N.  C.  596;  STEPHENSON  v. 
RALEIGH,  232  N.  C.  42;   G.  S.  143-135  and  G.  S.  160-78. 

Landlord  and  Tenant;  Jurisdiction  of  Justice  of  the 
v^  Peace  in  Ejectment  Proceedings 

28  January  1953 

Under  Article  IV,  Section  27,  of  the  North  Carolina  Constitution,  G.  S. 
7-124,  G.  S.  7-125,  and  G.  S.  42-26,  it  is  thought  that  a  Justice  of  the  Peace 
does   not  have   original   jurisdiction    in   an    action    in    ejectment   when   the 
person  in  possession  was  originally  the  mortgagor  in  a  deed  of  tnist  and 
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is  simply  holding  over  after  foreclosure  but  without  an  agreement  to  pay 
rent.  McCOMBS  v.  WALLACE,  66  N.  C.  481;  McLAURIN  v.  McINTYRE, 
167  N.  C.  350;  RILEY  v.  JORDAN,  75  N.  C.  180;  HUGHES  v.  MASON, 
84  N.  C.  473;  HAUSER  v.  BRANSON,  226  N.  C.  264;  COINS  v.  Mc- 
LOUD,    228    N.    C.    655. 

Notary  Public;  What  May  be  Adopted  as  a  Seal 

28  January  1953 

From  what  was  said  by  our  Supreme  Court  in  the  case  of  DEANS  v. 
PATE,  114  N.  C.  194,  it  would  seem  that  a  notary  public  may  adopt  as 
his  seal  any  symbol  or  device  that  will  make  an  imprint  upon  the  paper. 
Therefore,  it  would  seem  that  the  legality  of  a  conditional  sales  contract 
may  not  be  successfully  contested  simply  because  the  notary  public  in 
Mitchell  County  used  a  seal  that  he  had  formerly  used  in  Watauga 
County.  G.  S.  10-2  and  G.  S.  10-9. 

Justices  of  the  Peace;  Qualifications 

28  January  1953 

A  Justice  of  the  Peace  who  qualified  before  an  Assistant  Clerk  of  the 
Superior  Court  eight  days  before  the  effective  date  of  his  commission  has 
sufficiently  conformed  to  the  requirements  of  qualification  so  as  to  render 
his   subsequent  official   acts   valid. 

Justice  of  the  Peace;  Removal  of  Cause;  Bastardy  Proceeding 

28  January  1953 

The  removal  statute  which  allows  a  criminal  or  civil  cause  to  be  re- 
moved from  one  justice  of  the  peace  to  another  upon  request  does  not 
apply  to  bastardy  proceedings  which  simply  permit  the  justices  to  issue 
the  warrant  and  make  the  proceeding  returnable  before  a  court  having 
jurisdiction. 

Double  Office  Holding;  Second  Vice-President  of  North  Carolina 
State  Bar;  Member  of  Board  of  School  Trustees 

29  January  1953 

A  member  of  a  board  of  trustees  of  a  city  school  administrative  unit 
is  a  public  officer,  and  the  Second  Vice-President  of  the  North  Carolina 
State  Bar  is  also  a  public  officer. 
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Municipal  Corporations;  Authority  to  Extend  Water  Lines  and 
Serve  Customers  Outside  the  Corporate  Limits 

29  January  1953 

A  municipal  corporation  can  furnish  water  to  consumers  outside  the 
corporate   limits. 

Intoxicating  Liquor;   Possession  of  Tax-Paid  Whisky 
IN  A.B.C.   County 

29  January  1953 

In  a  wet  county,  a  person  may  have  any  quantity  of  tax-paid  whisky 
at  his  home  or  on  his  premises  without  violating  the  law,  provided  it  is 
not  possessed  for  the  purpose  of  sale. 

Courts;   Costs;   Construction  op  Section  2,  Chapter  409, 
Session  Laws  of  1949 

29  January  1953 

Construing  Section  2,  Chapter  409,  Session  Laws  of  1949,  together  with 
G.  S.  6-36  and  G.  S.  12-1,  it  is  thought  that  the  use  of  the  expression 
"other  expense  of  its  operation"  in  the  local  statute  does  not  have  the 
effect  of  changing  the  application  of  G.  S.  6-36  for  Vance  County. 

Divorce;   Insane  Persons 

29  January  1953 

Under  the  provisions  of  G.  S.  50-5(6),  one  of  the  parties  to  a  marriage 
may  obtain  a  divorce  from  the  party  who  is  incurably  insane,  provided 
the  evidence  shows  that  the  insane  spouse  is  suffering  from  incurable 
insanity  and  has  been  confined  for  ten  consecutive  years  next  preceding 
the  bringing  of  the  action  in  an  institution  for  the  care  and  treatment 
of  the   mentally   disordered. 

Executors  and  Administrators;  Joint  Bank  Accounts;  Survivorship 

30  January  1953 

In  my  opinion,  the  decision  of  the  Supreme  Court  in  the  case  of  HALL 
V.  HALL,  235  N.  C.  711,  does  not  hold  that  a  valid  joint  bank  account 
with  a  right  of  survivorship  cannot  be  created  by  contract  by  husband 
and  wife.  I  think  it  means  rather  that  such  an  account  with  a  right  of 
survivorship  was,  in  fact,  not  created  under  the  particular  facts  of  that 
case. 
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Land  Registration  Pursuant  to  Chapter  43  of  the  General  Statutes; 
Service  by  Publication 

30  January  1953 

Service  of  process  may  be  had  on  non-residents  in  proceedings  to  reg- 
ister title  pursuant  to  the  provisions  of  Chapter  43  of  the  General  Stat- 
utes, by  complying  vi^ith  G.  S.  1-98,  1-99,  and  1-100. 

Ad  Valorem  Taxes;  Personal  Property;   Exemptions; 
Farm  Products  in  Hands  of  Producer 

2  February  1953 

All  farm  products  owned  by  the  original  producer  are  exempt  from  ad 
valorem  taxation  for  the  year  following  the  year  in  which  grown,  but  not 
for  any  year  thereafter. 

Probate  and  Registration;  Partnerships;  Indexing  Chattel  Mortgages 
in  the  Names  of  the  Partnership  and  of  all  the  Partners 

2  February  1953 

Construing  together  G.  S.  161-22  and  G.  S.  59-39(3)  (c),  it  is  thought 
that  when  a  chattel  mortgage  is  executed  in  the  name  of  a  partnership 
and  by  more  than  one  pai'tner,  the  Register  of  Deeds  should  index  and 
cross-index  the  instrument  not  only  in  the  name  of  the  partnership  but 
in  the  names  of  all  the  partners  who  execute  the  instrument. 

Land  Registration;   Torrens  Act 

2  February  1953 

In  torrenization  proceedings  on  appeal  to  the  Superior  Court,  the  trial 
is  de  novo. 


Clerk  of  the  Superior  Court;  Incompetents;  Authority  of 
Clerk  to  Handle  Funds  Not  to  Exceed  $500 

4  February  1953 

Construing  together  G.  S.  2-52  and  G.  S.  2-53,  it  is  thought  that  when 
a  Clerk  of  the  Superior  Court  has  in  his  possession  less  than  $500  be- 
longing to  an  incompetent,  who  is  a  patient  in  the  State  Hospital  at  But- 
ner,  and  who  is  entitled  to  small  monthly  payments  upon  a  policy  of  dis- 
ability insurance,  the  Clerk  of  the  Superior  Court  is  authorized  to  receive 
these  payments  and  disburse  the  same  in  a  case  in  which  the  Clerk  would 
never  have  in  his  possession  at  any  one  time  as  much  as  $500  belonging 
to  such  incompetent.  ...    ,.  ,   
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Income  Taxes;  Exemptions;  Support  Payments  for  Minor 
Children  Per  Separation  Agreement 

5  February  1953 

A  married  man  living  apart  from  his  wife  paying  support  money  for 
the  children  per  a  separation  agreement  is  not  entitled  to  take  the  $300.00 
exemption  for  the  children. 

Bastardy;  Liability  for  Non-Support  Action  After  the  Child  is  Dead 

5  February  1953 

A  non-support  action  may  be  brought  against  a  putative  father  after 
the  child  has  died. 

Municipal  Elections;  New^  Registration;  Procedure  to  Follow^ 

6  February  1953 

Thirty  days'  notice  of  a  new  municipal  registration  of  all  voters  is 
necessary  pursuant  to  G.  S.  160-35. 

Chapter  163  of  the  General  Statutes  applies  to  municipal  elections  ex- 
cept as  otherwise  specifically  provided  in  Chapter  160.  Therefore,  G.  S. 
163-31  applies  in  the  event  of  a  new  municipal  registration  of  all  the 
voters,  and  requires  the  registration  books  to  be  open  at  nine  o'clock  on 
the  fourth  Saturday  before  the  election  and  shall  close  at  sunset  on  the 
second   Saturday  before  each  election. 

Ad  Valorem  Taxation;  Real  Property;  Exemptions;  Hospital  Property 

9  February  1953 

G.  S.  105-296  (10)  lists  the  following  exemption  with  respect  to  real 
property  used  for  hospital   purposes: 

"Real  property  actually  used  for  hospital  purposes,  including  homes  for 
nurses  employed  by  or  in  training  in  such  hospitals,  held  for  or  owned 
by  hospitals  organized  and  operated  as  non-stock,  non-profit,  charitable 
institutions,  without  profit  to  the  members  or  their  successors,  notwith- 
stanting  that  patients  able  to  pay  are  charged  for  services  rendered: 
Provided,  all  revenues  or  receipts  of  such  hospitals  shall  be  used,  invested, 
or  held  for  the  purposes  for  which  they  are  organized;  and  provided  fur- 
ther, that  where  hospital  property  is  used  partly  for  such  hospital  pur- 
poses and  partly  rented  out  for  commercial  and  business  purposes,  then 
only  such  propoi-tion  of  the  value  of  such  building  and  the  land  on  which 
it  is  located  shall  be  exempt  from  taxation  as  is  actually  used  for  such 
hospital  purposes." 

Ad  Valorem  Taxes;  Exemptions;  Members  of  Armed  Forces 

9  February  1953 

With  respect  to  liability  for  personal  property  taxes  based  on  residence, 
Title  50,   use  A,  Appendix   Section   574,  which  is  a  part  of  the   Federal 
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Soldiers'  and  Sailors'  Civil  Relief  Act,  provides  in  effect  that  a  person 
does  not  lose  his  residence  in  one  place  merely  by  reason  of  being  absent 
therefrom  in  compliance  with  military  orders  and  that  a  person  does  not 
acquire  a  residence  or  domicile  in  another  state  solely  by  reason  of  being 
present  therein  in  compliance  with  military  orders. 

Schools;  School  Treasurer;  Bond;  Who  Required  to  Sign  Checks 

9  February  1953 

Consti-uing  together  G.  S.  115-165(3),  G.  S.  115-366  and  G.  S.  115-368(3), 
it  is  thought  that  only  the  duly  designated  treasurer  is  authorized  to  handle 
special  funds  belonging  to  individual  schools.  The  treasurer  is  required  to 
make  the  bond  specified  by  G.  S.  115-366  and  such  funds  can  be  paid  out 
only  on  checks  signed  by  the  principal  of  the  school  and  the  treasurer 
who  has  been  selected  by  the  county  board  of  education. 

Adoption;   Residence  of  Parents  Under  G.   S.  48-9 

•  9  Febi-uary  1953 

The  residence  for  parents  in  the  adoption  law,  as  set  forth  in  G.  S. 
48-9,  subsection  (1),  is  governed  by  the  regular  law  of  residence,  that  is, 
the  mental  intention  to  make  the  county  the  home  of  the  parents. 

Criminal  Law;  Statute  of  Limitations;  Misdemeanors 

9  February  1953 

A  warrant  does  not  stop  the  running  of  the  statute  of  limitations  in  a 
misdemeanor  case.  A  bill  of  indictment  found  by  a  grand  jury  is  required 
to   stop   the   running   of  the    statute   of  limitations. 

Income  Tax;  Exemptions;  Teachers'  Retirement  Pay 

11  FebruaiT  1953 

North  Carolina  teachers'  retirement  pay  is  exempt  from  the  State  in- 
come tax. 


Municipal  Corporations;   License  Taxes;   Jewelers;   Soda 
Fountains  Selling  Bottled  Drinks 

11  February  1953 

The  privilege  license  tax  levied  with  respect  to  carbonated  draft  arms 
of  a  soda  fountain  covers  also  the  privilege  of  selling  bottled  drinks  and 
a  city  may  not  collect  a  separate  license  tax  from  a  person  selling  bottled 
drinks  when  such  person  has  paid  a  soda  fountain  license  tax  with  respect 
to  the  same  business  location. 
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Town  Commissioner  and  Member  of  Board  of  Managers  of  Hospital 

11  February  1953 

The  office  of  town  commissioner  is  a  public  office  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding.  However,  the  position  of  manager  or  trustee  of  a  local 
hospital  board  is  exempt  from  the  provisions  of  the  above  section  of  the 
Constitution  and  is  considered  a  commission  for  a  public  charity,  and  one 
person  may  hold  both  these  offices  at  the  same  time. 

Federal  Taxation;  Documentary  Stamp  Tax; 
Sale  by  State  Institution 

11  February  1953 

A  state,  or  state  agency,  or  a  governmental  subdivision  of  a  state  is  not 
exempt  from  the  payment  of  the  Federal  documentary  stamp  tax  required 
to  be  affixed  to  deeds  merely  because  of  the  governmental  character  of 
the  State  or  its  agency  or  subdivision. 

Courts;  Transfer  of  Cases  to  the  Recorder's  Court  of  Yancey  County 

13  February  1953 

Section  1  of  a  local  act  passed  by  the  1953  General  Assembly  applicable 
to  the  Recorder's  Court  of  Yancey  County  only  reads  as  follows : 

"That  the  Clerk  of  the  Superior  Court  of  Yancey  County  is  hereby 
authorized,  empowered  and  directed  to  enter  an  order  transferring 
to  the  Recorder's  Court  of  Yancey  County  all  cases  now  pending  in 
the  Superior  Court  of  said  County  and  coming  within  the  jurisdic- 
tion of  the  Recorder's  Court  of  said  County,  whether  bills  of  indict- 
ment have  been  returned  in  such  cases  or  not.  That  all  cases  so 
transferred  will  stand  for  trial  in  said  Recorder's  Court  as  though 
said  actions  had  been  originally  instituted  in  said  Recorder's  Court 
or  as  though  the  defendants  had  been  bound  over  to  said  Record- 
er's Court  instead  of  to  the  Superior  Court  of  Yancey  County." 

Municipal  Corporations;  Charter  Provisions  Prevail 
Over  General  Law 

16  February  1953 

Where  there  is  a  conflict  between  the  charter  provisions  of  a  town  and 
the  general  law  relating  to  the  registration  of  the  voters,  the  charter  pro- 
visions of  the  town  prevail. 
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Municipalities;  Elections;  Appointment  of  Registrar 
AND  Judges;  Conduct  of  Elections 

16  February  1953 

The  date  of  the  town  election  in  Tabor  City  is  fixed  by  Chapter  18,  Pri- 
vate Laws  of  1935.  This  Act  fixes  the  date  as  the  second  Tuesday  in  June 
1937  and  biennially  thereafter.  G.  S.  160-32  and  G.  S.  160-41  require  the 
board  of  commissioners  at  least  thirty  days  befoi'e  any  town  election  to 
appoint  a  registrar  and  two  judges  to  conduct  the  election.  Elections  in 
the  Town  of  Tabor  City  are  governed  by  the  foregoing  provisions  of  the 
general  law.  G.  S.  163-165  provides  that  no  person  shall,  while  the  polls 
are  open  at  polling  places,  loiter  about  or  do  any  electioneering  within 
such  polling  place  or  within  fifty  feet  thereof.  The  foregoing  provision 
is  applicable  to  elections  in  the  Town  of  Tabor  City.  In  the  absence  of  a 
contrary  local  statutory  provision,  it  would  seem  that  markers  are  not 
permitted  in  the  town  election  of  Tabor   City. 

Probate  and  Registration;  Acknowledgments  to  Be  Taken 
BY  Officers  in  the  Armed  Forces 

16  February  1953 

An  officer  of  the  Armed  Forces  may  lawfully  take  the  acknowledgment 
of  a  civilian  who  is  serving  with  the  Armed  Forces. 

Municipal  Elections;  General  Election  Law;  Which  Controlling 

18  February   1953 

Municipal    elections    should    be    conducted    in    accordance    with    charter 
provisions  except  as  to  Australian  Ballot  Law  provisions. 
Income  Taxes;  Trusts  and  Estates;  Non-resident  Trustee  with  Non- 
resident Beneficiary,  Trust  Property  in  North  Carolina; 
Duty  of  Trustee  to  File  Return 

18  February  1953 

When  a  non-resident  trustee  distributes  rents  received  from  North  Car- 
olina property  to  non-resident  beneficiaries,  the  beneficiaries  are  liable  for 
income  tax  but  the  trustee  is  not  required  to  file  a  return. 

(1)    Township  Constable;   Jurisdiction 
(2)    Double   Office  Holding;    Constable  and  Deputy   Sheriff 

20  February  1953 

(1)  A  township  constable  has  authority  to  make  arrests  and  serve 
process  anywhere  within  the  county  in  which  he  holds  such  office.  See 
STATE  V.   CORPENING,  207  N.   C.  805. 
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(2)  The  office  of  township  constable  and  that  of  deputy  sheriff  are  both 
offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  not  hold  both 
these  offices  at  the  same  time. 

Schools;   Creation  of  School  District  by  Special  Act;  Responsibility 
OF  County  Commissioners  for  Levying  Taxes  in  School  District 

20  February  1953 

Since  1917  Section  29,  Article  II,  of  the  State  Constitution,  has  prohib- 
ited the  creation  of  a  school  district  by  a  special  act  of  the  legislature. 
Section  4,  Chapter  562,  Public  Laws  of  1933,  now  codified  as  G.  S.  115-352, 
abolished  all  school  districts  in  the  State  except  for  the  one  purpose  of 
paying  the  then  outstanding  school  indebtedness.  The  same  act  authorizes 
the  creation  of  school  districts  in  counties  and  also  the  creation  of  city 
administrative  units,  for  administrative  purposes  only.  G.  S.  115-363  pre- 
scribes the  method  for  making  local  school  budgets.  G.  S.  153-9  provides 
for  the  levy  of  taxes  by  county  commissioners. 

Municipalities;  Use  of  Surplus  Funds  for  Recreational  Purposes 

20  February  1953 

It  is  thought  that  nontax  revenues  may  be  used  by  a  municipality  for 
recreational  purposes  under  the  provisions  of  Article  12,  Chapter  160  of  the 
General  Statutes. 


Municipalities;   Extension  of  Corporate  Limits;   Excluding  Area 
Within  Outer  Boundaries  of  Extension 

23  February  1953 

A  municipality  may  extend  its  boundaries  under  the  statute,  G.  S.  160- 
445  et  seq,  and,  at  the  same  time,  exclude  a  part  of  the  area  within  the 
extended  boundaries  or,  in  other  words,  may  exclude  a  portion  of  the 
area  within  the  outer  boundaries  of  the  extension,  provided  such  portion 
excluded  would  not  cause  the  other  portion  to  be  non-contiguous  to  the 
municipality. 

County  Health  Center;  Right  of  County  to  Appropriate  Surplus  in 
General  Fund  to  Defray  Part  of  Cost  of  Construction 

23  February  1953 

A  county  can  legally  spend  surplus  in  its  general  fund  to  pay  its  part 
of  the  cost  of  construction  of  a  county  health  center,  under  the  public 
health  program,  which  provides  that  State  and  Federal  sources  will  finance 
approximately   75%    of  the  cost  of  such  building. 
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Lottery  Laws;  "Jack  Pot  Night" 

23  February  1953 

In  order  to  constitute  a  lottery,  the  following  elements  must  be  present: 
(1)  a  prize;  (2)  a  consideration;  and  (3)  the  winner  of  the  prize  is  to 
be  determined  by  some  formula  of  chance.  See  STATE  v.  LIPKIN,  169 
N.  C.  265. 

Right  of  Senate  or  House  of  Representatives  to  Adjourn  Sessions 
Other  Than  from  Day  to  Day  and  Other  Than  by  Joint  Resolution  ; 
Affect  of  Adjournments  Beyond  Constitutional  Require- 
ment ON  Pay  of  Members  and  Presiding  Officers 

26  February  1953 

Under  Article  II,  Section  28,  of  the  Constitution  and  G.  S.  120-3,  the 
Senate  and  House  of  Representatives  cannot  adjourn  except  from  day  to 
day  unless  adjournment  is  done  by  joint  resolution.  Day  to  day  adjourn- 
ments require  adjournments  from  one  day  to  the  succeeding  day,  but 
excluding  Sunday,  on  account  of  immemorial  practice. 

Income  Taxes;  Deductions;  Non-resident;   Reciprocity  Under 
Section  325  with  South  Carolina 

26  February  1953 

Section  2439  of  the  South  Carolina  Code  contains  the  requisite  reciproc- 
ity provision  of  Section  325  (2)    of  the   Revenue  Act. 

Income  Taxes;   Deductions;    Non-resident;   Reciprocity 
Under  Section  325  with  Virginia 

26  February  1953 

Section  58-104  of  the  Virginia  Code  conforms  to  the  reciprocity  require- 
ments of  Section  325  (2)   of  the  Revenue  Act. 

Municipal  Taxation;  Drive-in  Theaters;   Theaters  Located 
Outside  of  Municipalities 

26  February  1953 

A  municipal  corporation  may  not  levy  a  license  tax  on  a  drive-in  thea- 
ter located  outside  the  corporate  limits  of  the  municipality. 

Motor  Vehicles;  Municipal  Powers;  Authority  to  Require 
Ambulances  to  Obey  Traffic  Signals 

26  February  1953 

Municipal  authorities  may  require  ambulances  answering  emergency 
calls  to  obey  stop  lights  and  other  signaling  devices. 
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License  Tax;   Collection  Agency;   Installment  Paper  Dealer;   Loan 
Agency  Permit  to  Engage  in  Business;  Collection  Agency 

27  February  1953 

A  corporation  formed  to  factor  unsecured  accounts  receivable  for  retail 
merchants,  by  purchasing  such  accounts  without  recourse,  is  not  subject 
to  the  license  taxes  imposed  upon  installment  paper  dealers,  loan  agencies, 
or  collection  agencies.  It  is  not  required  to  obtain  a  permit  from  the  Insur- 
ance Commissioner  before  engaging  in  such  business. 

Income  Tax;  Exemption;  Dependent;  Who  May  Claim 

27  February  1953 

As  between  husband  and  wife,  only  the  spouse  who  is  entitled  to  the 
$2,000  exemption  may  claim  additional  exemptions  for  dependent  chil- 
dren. 

Municipal  Corporation;  Municipal  Taxation;  Street  Improvements; 
Special  Assessments;  Church  Property  Not  Exempt 

2  March  1953 

A  church  is  not  exempt  from  assessments  for  street  improvements  on 
streets  adjacent  to  church  property. 

Private  Detectives;  Carrying  Concealed  Weapons 

2  March  1953 

A  private  detective  is  not  permitted  by  law  to  carry  concealed  weapons 
about  his  person. 

Deeds;  Estates;  Forfeitures;  Conditions  Subsequent;  Repugnancy 

2  March  1953 

A  deed  of  conveyance  to  school  trustees  was  on  a  printed  form  in  which 
the  granting  clause,  the  habendum  and  the  warranties  were  sufficient  to 
convey  a  fee  simple  title.  Immediately  after  the  warranty  clause  appeared 
the  following:  "Said  deed  is  executed  and  accepted  upon  the  express  con- 
dition that  should  said  land  cease  to  be  used  for  the  purpose  of  a  public 
school,  the  same  shall  then  at  once  revert  to  the  said  N.  P.  Flowers  (the 
grantor)."  It  is  thought  that  the  decision  in  KENNEDY  v.  KENNEDY, 
236  N.  C.  419,  and  cases  there  cited,  is  controlling,  and  that  the  County 
Board  of  Education,  successor  to  the  original  grantees,  has  the  fee  simple 
title  to  the  property.  The  situation  is  to  be  distinguished  from  that  set 
out  in  CHURCH  OF  HENDERSON  v.  YOUNG,  130  N.  C.  8,  and  BRIT- 
TAIN  v.  TAYLOR,  168  N.  C.  271. 
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Motor  Vehicles;  Parking  Meters 

2  March  1953 

A  city  may  regulate  parking  of  vehicles  upon  the  street  by  the  use  of 
parking  meters.  The  accuracy  or  inaccuracy  of  a  meter  is  a  question  of 
fact  to  be  established  by  proper  evidence.  The  fact  that  another  person, 
who  has  committed  the  same  offense,  has  not  been  arrested  is  not  a  de- 
fense to  the  person  properly  arrested. 

Reporting  of  Fires  Extinguished  by  Occupant  of  Occupant's  Premises 

5  March  1953 

There  is  no  law  which  requires  a  person  who  discovers  a  fire  and  extin- 
guishes the  same  to  report  the  fire  to  the  local  authorities. 

Municipalities;  Zoning  Ordinance;  Street  Corners 

5  March  1953 

In  order  to  zone  the  remaining  unzoned  corners  of  an  intersection  by 
petition  under  G.  S.  160-173,  when  two  or  more  of  the  corners  of  the 
intersection  are  already  zoned,  the  petition  must  carry  the  names  of  the 
property  owners  of  all  of  the  remaining  corners. 

Double  Office  Holding;  Township  Constable;  Town  Commissioner 

9  March  1953 

The  office  of  township  constable  and  that  of  town  commissioner  are  both 
offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  not  hold  both 
these  offices   at  the  same  time, 

A  person  need  not  resign  a  public  office  in  order  to  become  a  candidate 
for  another  public  office. 

License   Taxes;    Florists;    State   License   Taxes; 
Municipal  License  Taxes 

10  March  1953 
There  is  no   State  privilege  license  tax  imposed  on  florists. 

Schools  ;  Fines  and  Forfeitures  Paid  to  the  County  Board  of  Education 

10  March  1953 

Fines  collected  by  a  City  Recorder's  Court  are  required  to  be  turned 
over  to  the  County  Board  of  Education  in  conformity  with  the  require- 
ments of  Article  IX,  Section  5,  of  the  State  Constitution  and  G.  S.  115-179, 
and  may  be  used  for  the  purposes  specified  in  G.  S.  115-356.  BOARD  OF 
EDUCATION  v.  HENDERSON,  126  N.  C.  689. 
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Chattel  Mortgages;  What  Included  in  the  Term  "Household  and 
Kitchen  Furniture"  as  Used  in  G.  S.  45-3 

11  March  1953 

It  is  thought  that  the  term  "household  and  kitchen  furniture"  used  in 
G.  S.  45-3  is  broad  enough  to  include  electric  refrigerators,  electric  ranges, 
radios,  television  sets  and  pianos.  THOMAS  v.  SANDERLIN,  173  N.  C. 
329. 

Income  Taxes;   Gross  Income;   Distribution   of  Capital  Gains  by 
Regulated  Investment  Company 

11  March   1953 

When  a  shareholder  has  the  option  of  taking  a  cash  dividend  or  a  stock 
dividend  othervi^ise  not  taxable,  such  option  renders  the  shareholder  liable 
for  income  tax  on  the  distribution  whether  taken  in  cash  or  in  stock. 

Municipalities;  Local  Improvements;  Work  Done  by  Forces  of  the 
Municipality  or  by  Contract 

11  March  1953 

G.  S.  160-84  provides  that  the  governing  body  of  a  municipality  shall 
have  the  power  to  determine  the  character  and  type  of  construction  and 
of  material  to  be  used  in  making  a  local  improvement  and  whether  the 
work  shall  be  done  by  the  forces  of  the  municipality  or  by  contract.  The 
term  "public  improvement"  is  defined  in  G.  S.  160-78  and  includes  the 
hard-surfacing  of  streets  and  sidewalks.  G.  S.  143-135  provides  that  Arti- 
cle 8,  Chapter  143,  of  the  General  Statutes,  shall  not  apply  to  the  State 
or  subdivision  thereof  in  the  expenditure  of  public  funds  when  the  total 
cost  of  a  project  shall  not  exceed  $15,000  and  if  the  work  is  performed  by 
the  duly  elected  officers  or  agents  of  the  State  or  subdivision  thereof.  Con- 
struing these  statutes  together,  it  is  thought  that  the  provisions  of  G.  S. 
143-129  apply  when  the  cost  of  a  project  exceeds  $15,000. 

Municipal  Elections;  Vacancies  in  Nominations 

11  March  1953 

Chapter  716  of  the  1951  Session  Laws,  providing  for  municipal  elections 
in  the  City  of  Albemarle,  appeal's  to  contemplate  that  the  political  party 
must  nominate  a  full  ticket  or  none  at  all.  The  county  political  executive 
committee  must  fill  all  vacancies  in  nominations.  School  board  members 
are  not  elected  under  this  statute. 

School  Law;  Notification  of  Rejection  of  Teacher 

11  March   1953 

G.   S.  115-359  provides: 

"It  shall  be  the  duty  of  such  county  superintendent  or  administrative 
head  of  a  city  administrative  unit  to  notify  all  teachers  and/or  principals 
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now   or   hereaftei'   employed   by   registered    letter   of   his   or   her   rejection 
prior  to  the  close  of  the  school  term  .  .  ." 

If  a  teacher's  contract  is  not  to  be  renewed,  the  Board  of  Education 
should  take  official  action  and  authorize  the  superintendent  to  notify  the 
teacher.  This  notice  must  be  dispatched  by  registered  mail  prior  to  the 
close  of  the  school  term.  Such  notice  may  be  mailed  on  the  last  day  of  the 
term.  DAVIS  v.  MOSELEY,  230  N.  C.  645,  and  BOARD  OF  EDUCATION 
V.  DICKSON,  235  N.  C.  359. 

Schools;   Corporal  Punishment  Administered  by  Teacher  or  Monitor 

11  March  1953 

A  teacher  is  criminally  responsible  for  an  assault  upon  pupils  under 
the   following   circumstances : 

1,  "If  he  inflicts  such  punishment  as  produces  or  threatens  lasting  mis- 
chief, that  is,  permanent  injui'y  to  the  child. 

2.  "If  he  inflicts  punishment  not  in  the  honest  performance  of  duty,  but, 
under  the  pretext  of  duty,  to  gratify  personal  malice."  STATE  v. 
LONG,  117  N.  C.  791. 

G.  S.  115-378.1  provides  that  the  superintendent  or  principal  of  every 
public  school  to  which  students  are  brought  by  school  bus  may  appoint 
a  monitor  for  each  bus.  The  statute  further  provides  that  it  shall  be  the 
duty  of  the  monitors  so  appointed  to  keep  order  and  to  do  other  things 
necessary  for  the  safe  transportation  of  children  in  public  school  buses  in 
North  Carolina  under  rules  and  regulations  established  by  the  county 
boards  of  education  or  the  principal  of  the  school  where  the  bus  is 
operated. 

Municipal  Corporations;  Authority  to  Furnish  Quarters  and  Space  in 
Public  Buildings  for  Use  of  Civic  Clubs 

12  March  1953 

There  is  no  authority  for  a  municipal  corporation  to  furnish  quarters 
or  office  space  in  a  municipally-owned  building  to  be  used  by  civic  clubs 
or   similar  organizations. 

Income  Tax;  Gross  Income;  Annuities;  Taxation  After  Cost  Recovered 

16  March  1953 

A  person  is  subject  to  income  tax  liability  only  with  respect  to  3%  of 
the  cost  of  the  annuity  even  after  he  has  recovered  the  entire  cost  of  the 
annuity,  under  the  provisions  of  G.   S.  105-141. 

Municipalities;  Purchase  of  Sewer  and  Water  System 

16  March  1953 

A  contract  to  purchase  $7,000  worth  of  water  and  sewer  facilities  from 
private  developers  within  the  city  limits  is  not  valid  unless  first  advertised 
under  G.  S.  143-129. 


284  biennial  report  of  the  attorney  general  [vol. 

Municipalities;  Tort  Liability  for  Injury  to  Third 
Person  by  Fire  Department 

16  March  1953 

A  municipal  corporation  is  not  liable  to  third  persons  for  the  negligence 
of  its  agents  or  employees  when  such  agents  or  employees  are  engaged  in 
the  performance  of  a  governmental  function  as  opposed  to  a  proprietary 
function.  The  maintenance  of  a  fire  department  is  a  governmental  func- 
tion. KLASSETTE  v.  DRUG  COMPANY,  227  N.  C.  353;  MABE  v.  WIN- 
STON-SALEM, 190  N.  C.  486;  ROWLAND  v.  ASHEVILLE,  174  N.  C. 
749;  PETERSON  v.  WILMINGTON,  130  N.  C.  76. 

However,  Chapter  1015,  Session  Laws  of  1951,  authorizes  municipalities 
by  securing  liability  insurance  to  waive  their  governmental  immunity  from 
liability  for  any  damage  by  reason  of  death  or  injury  to  person  or  prop- 
erty proximately  caused  by  the  negligent  operation  of  any  motor  vehicle 
but  only  to  the  extent  of  the  amount  of  insurance  carried. 

Double  Office  Holding;  Commissioner  of  a  Hospital  Authority  and 
Commissioner  of  a  Housing  Authority 

16  March  1953 

The  office  of  commissioner  of  a  hospital  authority  and  that  of  commis- 
sioner of  a  housing  authority  are  both  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

Marriage  Laws;  Health  Certificates;  Approved  Laboratories 

11  March  1953 

There  is  nothing  in  the  law  which  requires  the  North  Carolina  State 
Board  of  Health  to  furnish  a  list  to  registers  of  deeds  of  laboratories 
which  have  been  approved  by  the  other  states  of  the  United  States. 

Schools;  Responsibility  of  County  Board  of  Education  to 
Have  School  Funds  Audited 

16  March  1953 

G.  S.  115-168  places  the  responsibility  on  the  county  board  of  education 
to  enter  into  a  contract  on  or  before  August  1  of  each  year  for  the  audit- 
ing of  the  books  and  records  of  the  county  treasurer,  which  audit  will 
correctly  reflect  the  status  of  each  public  school  fund  in  the  county. 

Contracts;  Right  to  Charge  Different  Water  Rates  to  Persons  Living 
Outside  City  Limits;  Power  of  Governing  Body  to  Bind  its  Successors 

16  March  1953 

In  the  administration  of  its  proprietary  affairs,  the  governing  body  of 
a  municipality  may  make  reasonable  contracts  binding  upon  its  successors 
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for  a  term  of  years.  PLANT  FOOD  COMPANY  v.  CHARLOTTE,  214  N. 
C.  518.  However,  it  is  doubtful  that  the  contract  purporting  to  bind  its  suc- 
cessors forever  is  valid.  WILMINGTON  v.  BRYAN,  141  N.  C.  666. 

In  this  case  it  is  suggested  that  a  test  case  be  taken  to  the  Supreme 
Court  for  construction   of  contract  in   question. 

Income  Tax;  Resident  Individual;  Deduction; 
Income  Earned  in  Another  State 

18  March  1953 

When  a  partnership  composed  of  residents  of  North  Carolina  has  a 
manufacturing  plant  in  North  Carolina  and  maintains  a  sales  office  in 
another  state  where  it  employs  salesmen,  all  of  whose  activities  are  in 
such  other  state,  the  sales  office  is  an  established  business  in  such  other 
state  and  the  income  derived  from  it  and  reported  by  the  partners  to  the 
other  state  for  taxation  is  deductible  from  the  total  income  in  determining 
the  amount  taxable  by  North   Carolina. 

Civil  Procedure;   Ejectment 

18  March  1953 

Sheriffs  executing  ejectment  papers  duly  issued  must  remove  both  per- 
sons and  property  upon  the  premises  designated.  Any  costs  involved  there- 
in are  taxable  against  the  unsuccessful  defendant. 

Municipalities;  Paving  Assessments;  Liability  of  School  Property 

FOR  Assessments 

19  March  1953 

School  property  is  subject  to  paving  assessments  lawfully  made  in  con- 
formity with  the  provisions  of  Article  9,  Chapter  160  of  the  General  Stat- 
utes. RALEIGH  V.  PUBLIC  SCHOOL  SYSTEM,  223  N.  C.  316. 

Rabies  Act;  Veterinarian;  Appointment  of  Rabies  Inspector 

19  March  1953 

The  authority  to  appoint  rabies  inspectors  is  subject  to  the  condition 
that  it  be  approved  by  the  Commissioner  of  Agriculture;  that  a  sufficient 
number  be  appointed  to  administer  the  law;  that  graduate  licensed  veter- 
inarians be  given  preference  in  appointment,  and  that  appointees  be  of 
good  moral  character  and  by  training  and  experience  demonstrate  the 
ability  to  perform  their  duties.  Any  veterinarian  not  a  rabies  inspector 
who  advertises  that  his  fees  are  acknowledged  by  the  sheriff  or  tax  col- 
lector, when  such  is  not  the  case,  may  be  guilty  of  violation  of  G.  S.  14-117, 
and  may  be  ref  err  able  to  the  Board  of  Examiners  for  action. 
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Income  Tax;  Exemptions;  Person  Becoming  Resident  in  Middle  of  Year 

20  March  1953 

When  a  person  becomes  a  resident  of  North  Carolina  during  a  calendar 
year,  he  must  prorate  his  income  tax  personal  exemption  on  the  basis  of 
the  relationship  of  his  North  Carolina  income  to  his  income  earned  every- 
where. 

Landlord  and  Tenant;    Violation  of  Agricultural  Leases  and   Con- 
tracts; Liability  of  Person  Employing  Tenant  Who  Has 
Violated  the  Provisions  of  His  Contract 

20  March  1953 

There  is  doubt  if  the  Legislature  could  impose  a  liability  of  this  kind 
upon  one  employing  another  vvfho  has  merely  incurred  civil  liability  by  a 
breach  of  his  contract.  This  right  of  a  citizen  to  contract  and  deal  with 
another  is  itself  among  the  liberties  and  vested  rights  protected  by  con- 
stitutional guarantees,  and  should  always  be  carefully  upheld  by  the  Courts. 

Municipal  Corporations;  Payment  from  Public  Funds  Dues  of  City 
Officials  in  the  Chamber  of  Commerce 

20  March  1953 

There  is  no  law  which  would  authorize  a  municipality  to  pay  the  dues 
of  its  officials  for  membership  in  a  chamber  of  commerce. 

Schools;  Appointment  of  Local  School  Committee; 
Number  of  Committeemen 

20  March  1953 

Under  G.  S.  115-354,  it  would  seem  to  be  optional  with  a  county  board 
of  education  as  to  whether  it  names  school  committees  consisting  of  three, 
four  or  five  members.  It  may  name  committees  of  three  members  each  for 
some  schools  and  committees  of  five  members  each  for  other  schools  in  the 
county.  However,  when  a  committee  of  three  members  has  been  named  for 
a  particular  school,  the  membership  of  that  committee  may  not  be  in- 
creased until  the  end  of  the  biennium. 

Schools;  Sale  of  School  Property;  Statute  of  Limitations 

20  March  1953 

G.  S.  115-86  allows  a  private  sale  of  abandoned  school  property  after 
the  property  has  first  been  offered  at  public  auction,  but  there  seems  to  be 
no  provision  allowing  a  board  of  education  to  sell  property  on  deferred 
pajrments.  It  is  thought  that  a  local  statute  is  necessary  to  authorize  such 
a  sale  in  a  particular  county. 
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It   is   also  thought  that  statutes   of   limitations    run   against   boards    of 
education  as  well  as  individuals.   G.   S.   1-42. 


Local   Governmental   Employees'   Retirement   System;    Authority   of 
Employer  to  Increase  Matching  Contribution 

20  March  1953 

A  participating  employer  in  the  Local  Governmental  Employees'  Retire- 
ment System  is  not  authorized  to  pay  more  matching  contributions  than 
prescribed  in  G.  S.  128-30. 

Sales  Tax;  Exemptions;  Single  Articles;  Automobile  Accessories 
Installed  by  Dealer 

23  March  1953 

Ordinarily,  all  automobile  accessories  installed  by  a  dealer  are  subject 
to  the  State  Sales  Tax  and  are  not  regarded  as  being  within  the  "single 
article"  limitation  applicable  to  the  automobile,  itself. 

Bail;  Who  May  Take;  Arrest;  Duty  to  Take  Arrestee  Before 

Magistrate 

23  March  1953 

Except  as  provided  by  G.  S.  15-107  and  15-108,  the  Sheriff  has  no 
authority  to  fix  bail. 

While  it  is  an  officer's  duty  to  immediately  take  an  offender  before  a 
Justice  or  other  tribunal  having  jurisdiction,  if  it  is  late  at  night,  the 
officer  may  hold  the  offender  in  custody  until  early  next  morning. 

Schools;  Election  of  City  Superintendent;  Term  of  Office 

23  March  1953 

It  would  seem  that  Sections  6  and  8,  Chapter  26,  Private  Laws  of  1935, 
fixing  the  term  of  office  of  the  City  Superintendent  of  Schools  in  Lexington 
at  one  year  was  repealed  by  Section  6,  Chapter  358,  Public  Laws  of  1939, 
which  fixes  the  term  of  office  of  City  Superintendents  at  two  years. 

Pay  of  Members  of  the  General  Assembly 

24  March  1953 

Should  the  Constitution  of  North  Carolina  be  amended  so  as  to  provide 
for  an  annual  session  of  the  General  Assembly,  the  pay  period  for  the 
members  of  the  General  Assembly  would  still  be  limited  to  ninety  days  for 
the  term  for  which  the  members  were  elected,  and  the  members  would  not 
be  entitled  to  receive  pay  for  ninety  days  during  each  annual  session. 
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Eminent  Domain;  Service  of  Petition 

24  March  1953 

In  a  condemnation  proceeding,  pursuant  to  Chapter  56  of  the  General 
Statutes,  the  petition  should  be  served  in  the  manner  provided  by  Section 
56-8. 

Public  Libraries;  Appropriation  by  County  Board  of  Education 

24  March  1953 

It  would  seem  that  under  G.  S.  153-9(37)  and  (41)  a  county  board  of 
education  may  legally  enter  into  a  contract  with  the  trustees  of  a  public 
library  for  library  service  to  the  school.  If  an  appropriation  to  carry  out 
such  contract  is  approved  in  the  next  budget  by  the  county  commissioners 
and  the  State  Board  of  Education,  such  appropriation  will  become  ef- 
fectual. 


Justices  of  the  Peace;  Peace  Warrants;  Removal  of  Case  From 
One  Justice  of  the  Peace  to  Another 

26  March  1953 

Under  the  express  language  of  G.  S.  7-147  either  a  civil  or  criminal 
action  may  be  removed  for  trial  from  one  justice  of  the  peace  to  another 
in  the  same  township  by  complying  with  the  terms  of  the  statute. 

Under  subsection  2  of  G.  S.  1-5,  a  proceeding  on  a  peace  warrant  is 
now  held  to  be  a  criminal  action.  STATE  v.  LOCUST,  63  N.  C.  574; 
STATE  V.   OATES,  88  N.  C.  668;   STATE   v.  LYON,  93  N.  C.  575. 

See  the  earlier  case  of  STATE  v.  PATE,  44  N.  C.  244. 

Executors  and  Administrators;   Commissioners   Not  Allowed 
ON  Distributive  Shares 

26  March  1953 

Under  the  express  language  of  G.  S.  28-170,  an  executor  or  administrator 
is  not  entitled  to  commissions  on  amounts  distributed  to  legatees  or  next 
of  kin. 


Municipalities;  Right  to  Enter  Into  Contract  for  Perpetual 
Care  for  a  Cemetery  Adjoining  a  Municipal  Cemetery 

26  March  1953 

A  municipality  is  authorized  by  G.  S.  160-260.2  to  condemn  or  acquire 
an  easement  on  any  cemetery  adjoining  a  municipal  cemetery  for  the  pur- 
pose of  providing  perpetual  care  of  such  adjoining  cemetery. 
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Election  Laws;  Ballots;  Use  of  Nickname  on  Ballots 

26  March  1953 

It  is  not  permitted  for  a  person  to  use  his  name  and  his  nickname  on  an 
official  ballot.  He  may  use  his  real  name  or  he  may  adopt  a  nickname 
and  have  this  adopted  name  placed  on  the  ballot. 

Public  Records;  Examination  of  Birth  Certificates  in  the 
Office  of  the  Register  of  Deeds 

26  March  1953 

The  records  of  birth  certificates  filed  in  the  office  of  the  register  of 
deeds  are  public  records  and  are  required  to  be  open  for  inspection  at 
reasonable  times  during  regular  business  office  hours.  There  is  no  author- 
ity for  a  register  of  deeds  to  refuse  to  let  any  interested  person  examine 
these  records  and  make  copies  of  the  same. 

Income  Taxes;  Exemptions;  Inclusion  of  Disability  Pension  as 
Income  not  Taxable  Under  this  Article 

26  March  1953 

Disability  pension  received  from  the  Federal  Government  must  be  in- 
cluded as  gross  income  not  taxed  under  the  Income  Tax  Law  for  purposes 
of  determining  the  exemption  under  Section  324  (1)  (b)  where  the  hus- 
band's other  income  is  less  than  $500.00. 

Motor  Vehicles;  Driver's  License;  Driving  Under  the 
Influence  of  Intoxicants 

27  March  1953 

Upon  a  second  conviction  of  driving  while  under  the  influence  of  in- 
toxicating liquor  the  statute  makes  a  revocation  of  the  driver's  license 
for  three  years  mandatory. 

Out-of-State  Aid  to  Fourth  Year  Medical  Students;  G.  S.  116-100 

27  March  1953 

Out-of-State  Aid  cannot  be  granted  by  North  Carolina  College  for  the 
fourth  year  medical  education  for  a  student  attending  Howard  University, 
as  the  University  of  North  Carolina  is  not  now  offering  such  course. 

1.  Schools;  Authority  to  Remove  Teachers;  2.  Double  Office  Holding; 
Member  of  County  Welfare  Board  and  District  School  Committee 

27  March  1953 

G.  S.  115-77  gives  to  county  boards  of  education  the  power  to  investigate 
and  pass  upon  the  moral  character  of  any  teacher  and  to  dismiss  such 
teacher  if  found  of  bad  moral  character.  G.  S.  115-143  provides  that  the 
school  committee  of  a   district,  with  the  approval   of  the  superintendent, 
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may  dismiss  a  teacher  for  immoral  or  disreputable  conduct  in  the  com- 
munity. From  the  foregoing,  it  would  seem  that  charges  of  immoral  or  dis- 
reputable conduct  against  a  teacher  may  be  brought  either  before  the 
county  board  of  education  or  the  local  school  committee. 

A  member  of  a  county  welfare  board  is  a  commissioner  of  public  chari- 
ties, coming  within  the  exception  contained  in  Article  14,  Section  7,  of  the 
State  Constitution.  Therefore,  such  person  may  at  the  same  time  serve  as 
a  member  of  a  local  school  committee. 

Schools;  Transfer  of  Students  From  One  Administrative 
Unit  to  Another;  Tuition 

27  March  1953 

G.  S.  115-352  provides  that  children  shall  attend  school  in  the  district 
in  which  they  reside  unless  transferred  by  the  State  Board  of  Education. 

Motor  Vehicles;  Contract  Carriers  For  Hire;  United  States  Mail 

30  March  1953 

Under  the  1953  amendment  to  G.  S.  20-38  (r)  a  for  hire  license  is  not 
required  where  the  only  transportation  of  the  property  of  another  is 
transportation  of  the  United  States  mail  under  a  contract  with  the  United 
States  made  prior  to  July  1,  1948,  or  under  a  renewal  or  extension  of  such 
contract.  A  for  hire  license  is  required  where  the  contract  was  not  made 
until  some  time  subsequent  to  July  1,  1948. 

Deed  of  Trust;  Cancellation  of  Record 

30  March  1953 

Under  the  provisions  of  G,  S.  45-37(1),  it  is  thought  that  the  mortgagee 
or  his  assignee  of  record  can  cancel  a  two-party  mortgage,  but  only  the 
trustee  or  his  legal  representative,  duly  authorized  agent  or  attorney,  can 
cancel  of  record  a  deed  of  trust,  which  is  a  three-party  instrument. 

Ad   Valorem   Taxes;    Personal   Property   Exemptions;    $300.00 
Exemption;  Head  of  Household 

30  March  1953 

Only  one  $300.00-personal-property  exemption  is  allowed  to  each  house- 
hold, consisting  of  the  head  of  the  household  and  all  the  dependents,  which 
may  be  distributed  among  the  members  of  the  household  as  they  see  fit. 

Motor  Vehicles;  Overload;  Light  Traffic  Highway 

1  April  1953 

The  penalty  for  overloading  upon  a  light  traffic  highway  is  properly 
imposed  when  the  gross  weight  of  the  vehicle  and  the  load  exceeds  the 
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limit  fixed  by  the  State  Highway  and  Public  Works  Commission  and  shown 
on  signs  posted  on  the  highway  as  the  "weight  limit." 

County  Boards  of  Health;  Rules  and  Regulations;  Publication 

1  April  1953 

The  general  laws  of  North  Carolina  do  not  require  rules  and  regulations 
adopted  by  county  boards  of  health  to  be  published  in  a  newspaper  for  any 
specific  period  of  time. 


Ad  Valorem  Taxes;  Municipal  Corporations;  Electric  Distribution 
System;  Lease-Purchase  Contract  With  Private  Corporation 

2  April  1953 

When  a  municipality  and  a  private  power  company  execute  a  contract 
whereby  the  municipality  leases  its  electric  distribution  system  to  the 
power  company  for  a  period  of  years  and  the  municipality  presently  con- 
tracts to  sell,  and  the  power  company  presently  contracts  to  purchase  the 
property  at  the  expiration  of  the  term  for  a  stipulated  price,  the  power 
company  is  presently  the  owner  of  the  property  for  purposes  of  ad  valorem 
taxation. 


Municipal  Taxation;  License  Taxes;  Persons  Engaged  in  More  Than 

One  Taxable  Activity;  Delivering  Fuel  Oil  Within  Municipality; 

Air  Conditioning  Contractors 

2  April  1953 

Plumbers,  heating  contractors  and  electricians  may  be  required  to  pay 
a  merchant's  retail  license  in  addition  to  their  contractor's  license  when 
they  sell  supplies,  materials,  appliances  and  equipment  at  retail  in  their 
stores.  In  my  opinion  such  retail  sale  of  merchandise  constitutes  a  separate 
taxable  business  activity  different  from  that  of  contracting  and,  therefore, 
such  contractors  could  also  be  required  to  pay  the  merchant's  license  tax. 

Primary  Election  in  Town  of  Wendell;  H.  B.  493   (1953) 

2  April  1953 

It  would  seem  that  the  legislative  intent  in  H.  B.  493  (1953)  in  using 
the  expression  "the  general  election"  in  subsection  (2)  of  the  Act  was  to 
refer  to  the  municipal  election  in  1953  and  biennially  thereafter  instead 
of  the  county  election  to  be  held  in  November.  This  position  is  strengthened 
by  the  use  of  the  term  "general  municipal  elections"  in  subsection  (1) 
thereof. 
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Double  Office  Holding;  Member  of  Town  Board  of  Commissioners; 
Member  of  Local  School  Board 

2  April  1953 

Membership  on  a  town  board  of  commissioners  and  membership  on  a 
local  school  board  are  both  offices  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one 
person  may  not  hold  both  these  offices  at  the  same  time. 

Divorce  Laws 

2  April  1953 

There  is  no  provision  under  our  law  where  a  person  may  be  granted  an 
automatic  divorce  on  the  grounds  of  adultery.  In  order  to  secure  a  divorce 
in  this  State,  there  must  be  an  action  begun  in  the  Superior  Court. 

Medical  Care  Commission;  Hospitals;  Bids  Under  Public 
Contract  at;  Lowest  Responsible  Bidder 

3  April  1953 

A  public  body  awarding  bids  under  the  Public  Contracts  Act  may  award 
a  bid  to  the  second  lowest  bidder  if  a  proper  finding  is  made,  based  upon 
facts  and  circumstances,  which  shows  that  the  second  lowest  bidder,  in 
the  opinion  of  the  awarding  body,  is  the  lowest  responsible  bidder. 

Primary  Election;  Party  Affiliation  of  Candidates;  Chapter  1128, 
Session  Laws  of  1951 

3  April  1953 

Construing  together  Sections  2  and  9,  Chapter  1128,  Session  Laws  of 
1951,  G.  S.  163-119  and  G.  S.  163-50,  it  is  thought  that  a  person  who  was 
registered  as  a  Democrat  prior  to  April  4th  1953  cannot  qualify  as  a 
Republican  candidate  for  city  commissioner  in  Hendersonville  because  of 
the  prohibition  contained  in  G.  S.  163-119. 

Administration  of  Estates  ;  Proceeds  of  Recovery  for  Wrongful  Death  ; 
Share  of  Infant  Child;  Accounting  by  Administrator 

3  April  1953 

Proceeds  of  a  recovery  for  wrongful  death  are  to  be  distributed  in  the 
same  manner  as  assets  of  the  deceased,  except  that  they  are  not  liable 
generally  for  debts  of  the  decedent.  The  share  distributable  to  a  minor 
must  be  paid  to  a  duly  qualified  guardian. 
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Counties  and  County  Commissioners;  Appropriations  for  Lighting 
Athletic  Field  at  High  School 

3  April  1953 

There  is  no  authority  for  a  board  of  county  commissioners  to  make  a 
contribution  of  tax  revenues  to  be  expended  in  equipping  a  high  school 
athletic  field  with  floodlights. 

Counties  ;  Use  of  Beverage  Tax  to  Pay  Salaries  of 
Law  Enforcement  Officers 

7  April  1953 

Since  G.  S.  18-81.1  provides  that  the  funds  allocated  to  a  county  by  the 
State  from  the  beverage  tax  may  be  used  as  any  other  general  or  surplus 
funds  of  the  county  may  be  used,  it  is  thought  that  Caswell  County  is 
authorized  to  use  a  part  of  said  funds  to  pay  the  compensation  of  certain 
special  deputy  sheriffs  who  devote  most  of  their  time  to  the  enforcement 
of  the  prohibition  laws. 

Courts;  Municipal  Recorder's  Court;  Justices  of  the  Peace; 
Concurrent  Jurisdiction 

7  April  1953 

The  Municipal  Recorder's  Court  of  Kings  Mountain  and  a  Justice  of  the 
Peace  have  concurrent  jurisdiction  over  those  oflFenses  committed  within 
the  corporate  limits  and  when  the  punishment  for  the  offense  committed 
does  not  exceed  a  $50.00  fine  or  30  days  in  jail. 

Municipalities;  Public  Libraries;  Right  to  Appropriate  Non-Tax 
Funds  for  Maintenance  Thereof 

7  April  1953 

Municipalities  may  appropriate  funds  not  derived  from  taxation  for 
maintenance  and  support  of  a  public  library,  except  funds  derived  from 
operation  of  municipal  electric  and  power  plants,  which  are  committed  to 
the  payment  of  bonds  and  interest  and  for  other  local  improvements.  See 
G.  S.  160-397. 

Municipalities;  Use  of  Surplus  Funds  for  Recreational  Purposes 

7  April  1953 

It  is  thought  that  a  municipality  may  not  use  a  portion  of  its  general 
fund  to  help  finance  a  recreational  program  for  school  children  during  the 
summer  months.  However,  surplus  nontax  revenues  may  be  used  to  finance 
an  organized  system  set  up  under  Article  12,  Chapter  160,  of  the  General 
Statutes. 
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North  Carolina  State  Board  of  Examiners  in  Optometry;  Reciprocity 
Requirements;  Rule  14;  Authority  to  Adopt  Rules  and  Regulations 

7  April  1953 

The  State  Board  of  Examiners  in  Optometry  cannot  prescribe  any 
stricter  requisites  for  applicants  to  practice  in  this  State  from  another 
State  under  the  reciprocity  clause  than  is  required  for  applicants  for 
examination  who  are  residents  of  this  State. 

Housing  Authorities;  Purchase  of  Supplies  and  Equipment; 
Effect  of  G.  S.  143-129  and  G.  S.  157-9 

8  April  1953 

In  the  purchase  of  material  and  supplies,  housing  authorities  are  not 
compelled  to  comply  with  the  requirements  of  G.  S.  143-129,  because  of 
the  provisions  of  G.  S.  157-9,  as  follows: 

"No  provisions  with  respect  to  the  acquisition,  operation  or  dis- 
position of  property  by  other  public  bodies  shall  be  applicable 
to  an  authority  unless  the  Legislature  shall  specifically  so  state." 

Municipal  Corporations;   Appropriations  for  Advertising  Purposes  to 
Attract  Industry  and  Tourist  Trade 

9  April  1953 

In  the  absence  of  an  Act  of  the  General  Assembly  authorizing  the  same, 
there  is  no  authority  for  a  municipality  to  appropriate  public  money  for 
advertising  the  municipality  so  as  to  attract  industry  and  tourist  trade. 
Even  an  Act  of  the  Legislature  authorizing  such  appropriations  would 
not  be  valid  unless  such  action  was  approved  by  a  vote  of  the  people. 

(1)    Intangibles  Taxes — Exemption  of  Housing  Authority  Bonds 

(2)   Income  Taxes — Exemption  of  Interest  from  Housing 
Authority  Bonds 

10  April  1953 

Ordinarily  the  tangible  personal  property  of  a  corporation  is  subject  to 
ad  valorem  property  taxation  in  the  county  where  the  principal  office  of 
the  corporation  is  located.  However,  when  a  corporation  regularly  garages 
its  trucks  in  a  warehouse  rented  for  this  purpose  in  a  county  other  than 
the  county  where  the  principal  office  is  located,  such  trucks  are  subject 
to  property  taxation  in  the  county  where  garaged. 

License  Taxes;  Oil  Distributors;  Right  of  Town  to  Tax 

10  April  1953 

A  town  may  tax  a  distributor  of  oil,  gas  and  kerosene  only  if  there  is 
located  within  the  town  an  agency,  station  or  warehouse  for  the  distribu- 
tion or  sale  of  such  commodities,  under  Section  137  of  the  Revenue  Act. 
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Double  Office  Holding;  Member  of  County  Alcoholic  Beverage 
Control  Board;  County  Tax  Supervisor 

10  April  1953 

The  office  of  membership  on  a  county  alcoholic  beverage  control  board 
and  the  office  of  county  tax  supervisor  are  both  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  wrhich  prohibits  double 
office  holding,  and  one  person  may  not  hold  both  these  offices  at  the  same 
time. 

Courts;  Suspension  of  Sentence;  Duty  to  List  Cases  for 
Non-Compliance  with  Conditions  of  Suspension 

10  April  1953 

It  is  the  duty  of  a  clerk  of  a  court,  as  the  custodian  of  its  records  and 
as  chief  administi^ative  officer  of  the  court,  to  make  up  a  list  of  cases  where 
conditions  of  suspension  of  sentence  have  appai'ently  been  violated  and 
turn  the  same  over  to  the  prosecuting  officer. 

Courts;  Domestic  Relations  and  Juvenile  Courts;  Transfer  of  Cases 

FROM  Juvenile  Court  and  Superior  Court  to  Domestic 

Relations  Court 

10  April  1953 

When  a  domestic  relations  court  is  organized  and  established  in  a 
county,  all  cases  should  be  transferred  from  the  Superior  Court,  inferior 
criminal  courts  and  juvenile  court  to  the  domestic  relations  court  which 
fall  within  the  jurisdiction  of  the  domestic  relations  court.  This  is  true 
even  though  some  of  the  cases  have  only  been  tried  but  retained  for 
further  orders,  such  as  probation  or  suspension  of  judgment. 

Municipal  Elections;  Nominees  for  Two  or  More  Offices  Constituting 
A  Group;  Majority  of  Votes  Cast;  Charter  of  Town  of  Benson 

10  April  1953 

Where  a  town  charter  provides  that  the  eight  highest  candidates  in  a 
primary  shall  be  printed  on  the  ballot  in  the  general  election  and  also 
provides  that  a  candidate  receiving  a  majority  of  the  votes  shall  be  the 
sole  candidate  for  an  office,  where  there  are  four  offices  on  the  board  of 
commissioners,  the  candidate  receiving  the  majority  and  the  seven  persons 
receiving  the  next  highest  vote,  in  order,  are  the  nominees  who  shall  be 
printed  on  the  ballot  in  the  general  election. 

Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing;  Automobiles 
Used  in  Connection  with  Out-of-Town  Business 

13  April  1953 

An  automobile  owned  by  a  resident  of  a  town  is  not  subject  to  town  ad 
valorem    taxation    when    such    automobile    is    used    in    connection    with    a 
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business   carried  on   outside  the   town   and   is   regularly  garaged   at  such 
place  of  business. 


Beverage  Tax;  Necessity  for  License  When  County  Votes 
Beer  Out  and  Town  Votes  Beer  in 


13  April  1953 

When  a  county  votes  beer  out  and  a  town  then  votes  in  beer,  dealers 
holding  unexpired  State  and  town  licenses  are  not  required  to  purchase 
new  licenses. 


Municipalities;  Surrender  of  Charter  When  Surrender  Complete; 
Title  of  Property  Upon  Surrender;  Power  to  Collect  Taxes 

13  April  1953 

When  the  charter  of  a  municipality  is  repealed,  in  conformity  with  the 
provisions  of  G.  S.  160-363,  it  is  thought  that  such  municipality  will  im- 
mediately cease  to  function  as  such. 

In  the  cases  of  WALLACE  v.  TRUSTEES,  84  N.  C.  164  and  LILLY  v. 
TAYLOR,  88  N.  C.  489,  the  Supreme  Court  held  that  the  repeal  of  a  town 
charter  deprives  its  authorities  of  the  power  to  levy  taxes  or  to  collect 
taxes  already  levied  and  puts  an  end  to  process  for  the  enforcement 
thereof;  but  money  collected  and  in  hand  may  be  controlled  by  the  courts. 
In  UNIVERSITY  v.  HIGH  POINT,  203  N.  C.  558,  it  was  held  that  the 
General  Assembly  has  authority  to  deal  with  property  held  by  a  municipal 
corporation  for  a  public  purpose  and  to  provide  for  its  disposition  upon 
the  repeal  of  the  municipal  charter,  and  in  the  absence  of  such  a  statutory 
provision,  the  property  escheats  to  the  State  University  under  the  pro- 
visions of  Article  IX,  Section  7,  of  the  State  Constitution  and  the  statutes 
enacted  pursuant  thereto. 

Physicians  and  Patients;  Duty  Respecting  Confidential  Information 

13  April  1953 

There  is  no  law  of  the  State  requiring  a  physician  to  keep  confidential 
reports  on  the  health  of  his  patients. 


Municipal  Corporations;  Ordinances;  Regulation  of 
Pool  and  Billiard  Rooms 


13  April  1953 

Under  the  provisions  of  G.  S.  160-200(33),  a  municipality  has  the  power 
to  license,  prohibit,  and  regulate  pool  and  billiard  rooms,  and  in  the 
interest  of  public  morals  provide  for  the  revocation  of  such  licenses. 
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Beer  and  Wine;  A  Municipality  With  a  Population  of  Less  than 
1000  May  not  Hold  an  Election  on  the  Sale  of  Beer  and  Wine 

13  April  1953 

It  is  thought  that  G.  S.  18-124  (a)  forbids  a  town  with  a  population  of 
less  than  1000  to  hold  a  separate  election  on  the  question  of  whether  beer 
and  wine  may  be  legally  sold  within  the  municipality. 

Double  Office  Holding;  Township  Constable;  Member  op 
District  School  Committee 

13  April  1953 

The  office  of  township  constable  and  that  of  membership  on  a  district 
school  committee  are  both  offices  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 

Probate  and  Registration;  Authority  of  Deputy  Clerk  to  Probate 
Instruments  Under  G.  S.  47-14 

13  April  1953 

It  is  thought  that  a  deputy  clerk  of  the  Superior  Court  has  authority 
under  G.  S.  47-14  to  probate  deeds  and  mortgages  in  his  own  name.  This 
section  was  rewritten  by  Chapter  235,  Public  Laws  of  1899,  probably  as  a 
result  of  the  decision  in  WHITE  v.  CONNELLY,  105  N.  C.  65,  in  which 
the  Supreme  Court  held  that  a  deputy  clerk  had  no  such  authority  under 
Chapter  161,  Public  Laws  of  1876-77. 

Civil  Defense;  Authority  of  the  Director  of  Civil  Defense  to  Enter 
Into  Agreements  Under  Federal  Matching  Funds  Program  for 

Civil  Defense 

14  April  1953 

Under  North  Carolina  statutes,  State  and  local  defense  agencies  may 
accept  Federal  matching  funds  under  terms  of  an  agreement  requiring 
that  the  equipment  purchased  with  such  funds  shall  be  made  available  to 
critical  target  cities  outside  of  the  State  in  the  event  of  "enemy  attack. 

Municipalities;  Creation;  Tax  Valuation  of  Property  to  Be 
Used  in  Petition 

14  April  1953 

In  filing  petition  for  incorporation  of  a  municipality  with  the  municipal 
board  of  control,  the  petition  should  use  the  current  tax  value  of  property. 
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Ad  Valorem  Taxes;  Personal  Property;  Agricultural  Produc 
Storage;  When  Such  Products  Taxable  at  60%  op  Regula 
Tax  Rate 

14  April 

Under  the  provisions  of  G.  S.  105-294.1,  certain  tobacco  would  be 
at  the  rate  of  only  60%  of  the  regular  county  ad  valorem  property  1 
if  the  following  conditions  of  the  statute  are  met:  (1)  That  the 
Commissioners  determined  as  a  fact  that  the  tobacco  in  question  vs 
by  a  manufacturer  or  processor  for  manufacturing  or  processing  a 
such  tobacco  customarily  required  storage  and  processing  for  a  p( 
more  than  one  year  in  order  to  age  or  condition  it  for  manufactu 
(2)  the  Board  of  County  Commissioners  entered  such  determinatioi 
minutes  on  or  before  March  31st. 

Municipal  Corporations;  Tort  Liability  for  Fire  Departme: 
Fighting  Fires  Outside  Corporate  Limits 

14  April 

In  ROWLAND  v.  ASHEVILLE,  174  N.  C.  749,  and  MABE  v 
STON-SALEM,  190  N.  C.  486,  the  Supreme  Court  held  that  the  o] 
of  a  municipal  fire  department  is  a  governmental  function  and  t 
municipality  is  not  liable  to  individuals  for  injury  or  damage  grow 
of  the  performance  of  that  function,  unless  expressly  made  so  by 
Article  3,  Chapter  69,  of  the  General  Statutes,  provides  for  th 
Volunteer  Fire  Department.  G.  S.  69-23,  a  part  of  Article  3,  st 
that: 

"In    permitting    its    fire    department    or    equipment    to    attend 
emergency  or  answer  a  call  beyond  the  municipal  limits,  whet 
under  the  terms  of  this  article  or  otherwise,  a  municipality  si 
be    deemed    in    exercise    of    a    governmental    function,    and    si 
hold  the  privileges  and  immunities  attendant  upon  the  exercise 
such  functions  within  its  corporate  limits." 
If  the  courts  give  full  effect  to  the  foregoing  provision,  it  will 
that  a  municipality  has  the  same  immunity  from  tort  liability  whih 
outside  the  municipality  as  a  member  of  the  State  Volunteer  Fire 
ment  that  it  has  while  acting  within  its  corporate  limits. 

Motor  Vehicles;  Title  and  Registration;  Driver's  Licens 
Non-Residence 

15  April 

A  person  who  works  in  North  Carolina  over  a  long  period  of  ti 
lives  at  the  place  of  employment  five  days  in  each  week,  returninf 
family's  home  in  another  state  on  week  ends,  is  a  resident  of  Nort 
lina  within  the  meaning  of  the  statutes  governing  the  registrs 
motor  vehicles  and  the  procurement  of  driver's  license. 
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Schools;  Sale  of  Abandoned  School  Equipment 

15  April  1953 

Under  G.  S.  115-86  it  would  seem  that  even  in  the  sale  of  abandoned 
school  equipment  the  safe  course  for  a  board  of  education  to  follow  is  to 
advertise  said  property  for  the  period  of  time  and  in  like  manner  as  to 
the  places  and  publication  in  newspapers  as  prescribed  for  sales  of  real 
estate  under  deeds  of  trust,  rather  than  to  follow  the  procedure  for  the 
sale  of  personal  property. 

Beer  and  Wine;  Authority  of  County  Commissioners  to  Refuse  to 
Issue  "On  Premises"  License 

17  April  1953 

When  an  application  for  a  permit  to  sell  beer  is  made  to  the  Board  of 
Commissioners,  it  is  the  duty  of  that  body  to  find  the  facts  from  the  evi- 
dence presented  in  support  of  the  application.  When  the  board  in  good 
faith  finds  that  the  applicant  is  entitled  under  the  law  to  have  a  license 
issued  to  him,  it  is  mandatory  that  the  board  issue  the  license.  In  the 
absence  of  such  a  finding,  it  is  the  duty  of  the  Board  of  Commissioners  to 
deny  the  license.  It  is  thought  that  a  board  of  county  commissioners  has 
no  authority  to  adopt  an  arbitrary  rule  to  the  effect  that  it  will  issue  no 
more  "on  premises"  licenses  to  sell  beer  outside  the  corporate  limits  of 
municipalities  within  the  county.  Instead,  it  is  thought  that  each  appli- 
cation must  stand  on  its  own  footing.  G.  S.  18-76,  18-72  and  18-77.  Mc- 
COTTER  V.  REEL,  223  N.  C.  486. 

Municipal  Corporations;   Nomination  of  Candidates  Under 
Plan  "D";  Municipal  Elections 

17  April  1953 

Municipal  candidates  under  Plan  D  must  be  nominated  in  a  municipal 
primary  in  accordance  with  the  provisions  of  the  statute.    G.  S.  160-335. 

License  Tax;  Amusement  Park;  Shuffle  Board  Court; 
Archery  Range 

17  April  1953 

An  archery  range  and  shuflfle  board  court  do  not  constitute  an  amuse- 
ment park  within  the  meaning  of  the  license  tax  statutes,  but  each  is 
an  amusement  for  which  a  license  must  be  procured  under  the  section 
dealing  with  bagatelle  tables,  shooting  galleries,  and  other  amusements 
of  a  like  kind.  The  license  tax  year  begins  June  1.  An  operation  beginning 
between  January  1  and  June  1  requires  the  payment  of  only  half  the 
normal  tax.  An  operation  beginning  or  continuing  after  June  1  requires 
the  payment  of  the  full  year's  tax.  Such  operation  is  subject  to  the  tax 
if  at  a  permanent  location,  which  means  any  operation  other  than  one  on 
a  day-to-day  or  similar  basis. 
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License  Tax;  Public  Accountants 

17  April  1953 

A  person  employed  by  a  firm  of  public  accountants  is  not  required  to 
procure  a  license  or  pay  a  license  tax,  but  the  principals  must  procure 
a  license  for  which  they  pay  a  fee  based  upon  a  charge  of  $12.50  for  each 
employee  engaged  in  supervising  or  handling  the  work  of  auditing,  devis- 
ing or  installing  systems  of  accounts.  A  secretary  or  file  clerk  is  not  such 
a  person.  One  whose  work  involves  training  or  skill  of  an  accountant  is 
such  a  person. 

Municipalities;  Authority  to  Issue  Bonds  to  Make  Meter 
Charge  for  Recreational  Purposes 

17  April  1953 

It  is  doubtful  that  a  municipality  has  the  authority  to  make  a  meter 
charge  of  50c  per  month  and  use  the  proceeds  of  such  charge  to  finance 
an  organized  recreational  program.  While  G.  S.  160-156  contains  a 
legislative  declaration  that  the  establishment  and  operation  of  a  recreation 
system  is  a  governmental  function  and  a  necessary  expense,  as  defined  in 
Article  VII,  Section  7,  of  the  State  Constitution,  our  Supreme  Court  held  in 
the  case  of  PURSER  v.  LEDBETTER,  227  N.  C.  1,  that  a  tax  for  recrea- 
tional facilities  is  for  a  public  purpose  yet  it  is  not  for  a  necessary  munici- 
pal expense  within  the  contemplation  of  that  section  of  the  Constitution. 
Article  12,  Chapter  160  of  the  General  Statutes  authorizes  municipalities 
to  provide  for  their  inhabitants  a  system  of  organized  recreation  and  G.  S. 
160-163  (2)  authorizes  the  levy  of  an  annual  tax  to  finance  such  a  system. 
Under  PURSER  v.  LEDBETTER,  supra,  such  a  tax  levy  must  be  approved 
by  a  referendum  vote  of  the  people. 

Motor  Vehicles;  Dealers's  License;  Other  Business 

17  April  1953 

A  dealer's  tag  may  be  used  by  a  dealer  in  transporting  any  motor 
vehicle  as  defined  in  G.  S.  20-38,  or  in  the  transportation  of  repair  parts 
or  other  merchandise  used  in  servicing  such  vehicle. 

Motor  Vehicles;  Registration;  Former  Resident  of  Another  State 

20  April  1953 

When  the  wife  of  a  member  of  the  Armed  Services,  with  his  consent, 
establishes  her  residence  in  North  Carolina  and  brings  to  this  State  for 
regular  use  herein  a  motor  vehicle  registered  by  him  in  another  state  where 
he  formerly  resided,  such  vehicle  must  be  registered  in  North  Carolina 
and  North  Carolina  license  plates  obtained  therefor. 
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Restoration  op  Citizenship;  Procedure 

20  April  1953 

Under  G.  S.  13-6,  it  is  necessary  that  affidavits  be  made  by  ten  repu- 
table citizens  who  are  residents  of  the  county  in  which  the  proceedings 
for  the  restoration  of  citizenship  is  required  to  be  brought. 

License  Tax;  Automobile  Dealer;  Service  Station;  Tire  Recapping; 

Tourist  Camp 

20  April  1953 

A  county  may  levy  a  license  tax  upon  any  person  engaged  in  business 
as  a  dealer  in  motor  vehicles,  which  tax  shall  be  one-fourth  of  the  state 
tax,  except  that  the  county  authorities  may  raise  this  to  a  minimum  of 
$20  if  they  see  fit  to  do  so. 

A  county  may  levy  a  license  tax  upon  a  person  engaged  in  the  business 
of  selling  motor  fuel,  a  person  engaged  in  the  business  of  repairing  motor 
vehicles,  or  a  person  engaged  in  the  business  of  selling  tires.  The  tax  may 
be  not  more  than  one-fourth  of  the  state  tax  and  is  levied  for  each  location. 
If  two  or  more  of  these  businesses  are  conducted  at  the  same  location  only 
one  tax  may  be  levied. 

A  county  may  not  levy  a  tax  upon  the  business  of  operating  a  tourist 
camp  or  tourist  cabins. 

Ad  Valorem  Taxes;  Quadrennial  Assessment;  Special  Tax 

21  April  1953 

The  making  of  the  quadrennial  assessment  is  a  regularly  recurring 
necessary  expense  of  government  and  is  therefore  a  general  expense.  A 
tax  levied  for  that  purpose  is  not  a  tax  levied  for  a  "special  purpose"  and 
therefore  it,  along  with  all  other  general  expenses,  must  be  paid  out  of  the 
"general  purposes"  tax  which  cannot  exceed  20c  on  the  $100  valuation. 

Court  Costs 

21  April  1953 

It  is  not  proper  to  add  to  the  bill  of  costs  a  witness  fee  for  a  highway 
patrolman  or  other  police  officer  who  is  testifying  in  a  criminal  action 
within  the  territorial  boundaries  in  which  such  officer  has  jurisdiction  to 
make  an  arrest. 

It  is  not  proper  to  add  to  the  bill  of  costs  any  arrest  fee  for  an  officer 
unless  there  is  statutory  authority  for  such  fee.  In  the  case  of  the  sheriff 
an  arrest  fee  may  be  allowed  only  in  the  case  of  a  defendant  arrested 
following  an  indictment  by  the  grand  jury. 

Municipal  Recorder's  Courts;  Jury  Trial;  Fees  Allowed  Jurors 

21  April  1953 

Fees  paid  jurors  in  municipal  recorder's  courts  are  controlled  by  G.  S. 
7-204. 
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Ad  Valorem  Taxes;  Foreign  Corporations;  Tangible  Personal 
Property;  Place  of  Taxation 

22  April  1953 

If  a  foreign  corporation  has  no  principal  office  in  this  State,  its  tangible 
personal  property  may  be  listed  for  ad  valorem  taxation  in  the  county  in 
this  State  in  which  such  property  is  situated  provided  the  property  has  a 
taxable  situs  in  this  State. 


Motor  Vehicles;  Driving  Under  the  Influence  of  Intoxicating  Liquor; 
Inhalation  of  Alcohol 

22  April  1953 

A  person  who  is  charged  with  driving  under  the  influence  of  intoxicating 
liquor  may  introduce  evidence  otherwise  competent  to  show  that  the 
alcoholic  content  of  his  blood  revealed  by  a  blood  test  is  due  to  his  having 
recently  inhaled  fumes  from  shellac. 

Physical  Therapy;  North  Carolina  Examining  Committee  of  Physical 

Therapists;  Authority  of  Exmining  Committee  to  Issue 

Temporary  or  Provisional  Registration  to  Qualified 

Persons  Prior  to  Taking  Examination 

23  April  1953 

The  North  Carolina  Examining  Committee  of  Physical  Therapists  is 
authorized  to  issue  temporary  or  provisional  certificates  of  registration  to 
persons  qualified  to  take  the  examination  until  the  examination  is  taken 
and  passed  or  failed  by  such  persons. 

Criminal  Procedure;  County  Recorder's  Courts;  Authority  to 
Remit  Forfeited  Bonds 

24  April  1953 

Construing  together  G.  S.  15-116,  G.  S.  7-205,  G.  S.  7-223,  it  would 
seem  that  the  Judge  of  a  county  recorder's  court  has  the  authority  to 
remit  the  forfeiture  of  bond  in  a  criminal  case  even  after  the  proceeds 
have  been  paid  over  to  the  treasurer  of  a  county  school  fund. 

Ad  Valorem  Taxes;  Personal  Property;  The  Levy  and  Sale  of 
Personal  Property 

24  April  1953 

A  county  tax  collector  or  any  other  county  official  charged  with  the  duty 
of  collecting  taxes  may  levy  upon  personal  property  for  the  purpose  of 
selling  it  for  the  payment  of  taxes,  but  an  employee,  as  distinguished  from 
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a  county  official  may  probably  not  do  so  even  though  he  is  employed  for 
the  purpose  of  calling  upon  taxpayers  in  the  hope  of  collecting  taxes  from 
them. 

License  Tax;  Ad  Valorem  Tax;  Raising  Chinchillas 

24  April  1953 

There  is  no  license  tax  levied  oy  the  state  upon  a  person  engaging  in 
the  business  of  raising  chinchillas.  Profits  from  such  business  muSt  be 
reported  for  income  tax  purposes.  Animals  owned  on  January  1  must  be 
listed  for  county  and  municipal  ad  valorem  taxes. 

Motor  Vehicles;  For  Hire  License;  Transportation  of  Mail 

24  April  1953 

A  vehicle,  the  sole  operation  of  which  in  carrying  the  property  of  others 
is  limited  to  the  transportation  of  the  United  States  mail  pursuant  to  a 
contract  with  the  United  States  Government,  is  not  a  vehicle  operated 
"for  hire." 

Beer  and  Wine;  Hours  of  Sale;  Authority  of  Municipality  to 
Regulate  Closing  Hours 

24  April  1953 

Construing  together  G.  S.  18-107  and  G.  S.  18-141,  it  is  thought  that 
a  municipality  has  authority  to  pass  an  ordinance  requiring  places  of 
business  where  beer  is  sold  to  close  at  11:30  on  Saturday  nights  and  re- 
main closed  until  Monday  mornings,  but  that  a  municipality  does  not 
have  the  authority  to  change  the  closing  hours  fixed  in  G.  S.  18-141. 


Tax  Warrant;  Priority 


24  April  1953 


A  tax  warrant  issued  under  Section  913  of  the  Revenue  Act  has  the 
effect  of  an  execution  upon  a  judgment  of  a  court  of  record.  When  personal 
property  is  seized  thereunder  by  the  sheriff  the  lien  attaches  immediately 
and  prevails  over  general  creditors  of  the  taxpayer.  It  is  subject  to  a 
prior  recorded  mortgage  or  other  lien  upon  the  specific  personal  property 
seized. 

Schools;  Qualifications  for  Membership  on  County  Boards  of 
Education;  Chapter  1055,  Session  Laws  of  1951 

24  April  1953 

Since  each  General  Assembly  is  sovereign,  it  is  thought  that  the  Gen- 
eral Assembly  may  appoint  any  qualified  resident  of  the  county  to  member- 
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ship  on  a  county  board  of  education.  Chapter  1055,  Session  Laws  of  1951, 
provides  that  in  Haywood  County  candidates  for  the  Board  of  Education 
must  come  from  particular  districts  but  they  are  nominated  by  a  county- 
wide  vote.  A  person  so  nominated  removed  to  another  district  of  the  county 
after  his  nomination  and  before  he  was  actually  appointed  by  the  General 
Assembly.  Since  membership  on  a  county  board  of  education  is  a  county- 
wide  office,  it  is  thought  that  such  person  is  qualified  to  serve.  G.  S.  115-37, 
G.  S.  115-38  and  G.  S.  115-43. 

'  Municipal  Elections;  Filling  Vacancies  Among  Candidates 

27  April  1953 

Construing  G.  S.  163-119,  G.  S.  163-50,  G.  S.  163-148  and  G.  S.  163-145, 
it  is  thought  that  a  person  who  changed  his  party  affiliation  from  Demo- 
crat to  Republican  on  the  registration  books  during  the  registration  period 
prior  to  the  primary,  is  now  eligible  to  take  the  place  of  a  Republican 
nominee  who  has  resigned  after  the  primary  and  before  the  general 
election.  Such  person  could  not  have  qualified  originally  as  a  candidate 
in  the  city  election  of  Hendersonville  because  Section  2  of  Chapter  1128, 
Session  Laws  of  1951,  requires  candidates  to  file  written  notices  of  their 
intention  to  be  candidates  at  least  ten  days  prior  to  the  opening  of  the 
registration  books. 

Elections;  Write-in  Votes  in  Municipal  Elections 

27  April  1953 

Construing  together  G.  S.  163-148  and  G.  S.  163-175(3),  it  is  thought 
that  write-in  votes  may  be  counted  in  municipal  elections.  However,  no 
stickers  may  be  used. 

Constitutional  Law;  Local  Private  or  Special  Acts  Regulating 
Labor,  Trade,  Mining  or  Manufacturing 

27  April  1953 

Because  of  the  prohibition  contained  in  Article  IL  Section  29,  of  the  State 
Constitution,  it  is  thought  that  a  local  act  applicable  to  one  county  only, 
attempting  to  exempt  such  county  from  the  operation  of  Article  10,  Chap- 
ter 95,  of  the  General  Statutes,  would  be  invalid  as  a  local  act  regulating 
labor,  trade,  mining  or  manufacturing. 

Municipal   Corporations;    Extension   of   Corporate  Limits;    Elections 
Conducted  by  County  Board  of  Elections 

27  April  1953 

Under  the  provisions  of  Article  36  of  Chapter  160  of  the  General 
Statutes,  all  elections  called  upon  the  question  of  the  extension  of  the 
corporate  limits  of  a  municipality  are  conducted  by  the  county  board  of 
elections  whei-ein  such  municipality  is  situated. 
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Weapons;  Carrying  Weapons  Concealed 

27  April  1953 

It  is  not  unlawful  to  carry  a  pistol  on  a  hunting  or  fishing  trip  or  to  a 
pistol  range.  It  is  unlawful,  however,  to  carry  a  pistol  concealed  about 
one's  person.  If  the  pistol  is  carried  openly  and  where  it  can  plainly  be 
seen,  such  action  is  not  unlawful. 

Schools;  Minutes  of  Boards  of  Education  and  School  Committees; 

Public  Records 

27  April  1953 

Construing  together  G.  S.  115-133,  G.  S.  115-44,  G.  S.  132-1  and  G.  S. 
132-6,  it  is  thought  that  minutes  of  the  county  boards  of  education  and 
of  district  school  committees  are  public  records  open  to  public  inspection 
at  all  reasonable  times  under  the  supervision  of  the  secretary  of  the 
board. 

Municipalities;  Condemnation  Proceedings;  Condemnation  of  Property 
IN  Public  Use  for  Sewerage  Disposal  Plant 

28  April  1953 

Property  owned  and  used  by  a  county  board  of  education  for  school 
building  purposes  cannot  be  condemned  for  municipal  sewerage  disposal 
purposes.  Publicly  owned  property  may  be  condemned  by  a  municipality 
for  a  sewerage  disposal  plant  if  such  property  is  not  actually  in  use  for 
a  public  purpose  and  the  use  of  such  property  will  not  interfere  with  the 
public  purpose  for  which  it  is  held. 

Lenoir  County  $465,000  County  Hospital  Bonds 

29  April  1953 

Where  the  delivery  of  county  bonds  has  been  delayed  from  April  29,  1952 
until  the  present  time  on  account  of  litigation  involving  the  validity  of 
the  bonds,  the  purchaser  of  these  bonds  could  not  be  compelled  to  accept 
delivery  of  the  bonds  after  this  long  delay,  without  fault  on  the  purchaser's 
part,  and  particularly  in  view  of  the  greatly  increased  interest  rates  on 
municipal  bonds  during  this  period.  The  deposit  made  by  the  purchaser 
at  the  time  of  bidding  for  these  bonds  could  be  legally  refunded,  with 
approval  of  the  local  governing  body. 

Optometrists;   Sale  of  Complete  Spectacles  by  Merchants 

29  April  1953 

There  is  nothing  in  the  statute  prohibiting  merchants  from  selling  com- 
plete glasses.  While  a  merchant  can  probably  not  give  advice  as  to  the 
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proper  glasses  and  cannot  use  a  reading  chart  for  that  purpose,  the  stat- 
ute does  not  prohibit  the  merchant  having  such  a  chart  in  his  place  of 
business  so  long  as  he  does  not  give  advice. 

Financial  Responsibility  Act;  Necessity  for  Filing  Proof;  Suspension 
FOR  Transporting  Illegal  Liquor 

30  April  1953 

One  whose  license  has  been  suspended  for  transporting  liquor  illegally 
must  file  proof  of  financial  responsibility  before  the  license  can  be  re- 
issued. 


Municipal  Elections;  Qualification  of  Electors;  Poll  Holders 

1  May  1953 

Under  the  provisions  of  G.  S.  163-25,  in  order  to  be  eligible  to  vote  in 
an  election  district,  a  person  must  have  resided  in  the  district  for  a  period 
of  four  months  next  preceding  the  election. 

There  is  no  legal  prohibition  against  the  brother  of  a  candidate  serving 
as  a  poll  holder. 


Municipal  Elections;  Run-off  Elections 

1  May  1953 

Since  there  is  no  provision  in  the  general  law^  for  a  primaiy  or  nominat- 
ing convention  in  municipalities,  in  the  absence  of  charter  provisions  to 
the  contrary,  it  is  thought  any  qualified  citizen  may  simply  announce  him- 
self as  a  candidate  for  mayor  or  alderman  and  notify  the  Board  of  Elec- 
tions in  sufficient  time  to  get  his  name  printed  on  the  ballot. 

Since  there  is  no  statutory  provision  for  run-off  elections  in  municipali- 
ties, it  is  thought  that  w^hen  there  are  three  candidates  for  mayor,  the 
person  receiving  the  highest  number  of  votes  should  be  declared  elected. 
In  case  two  candidates  should  receive  the  same  number  of  votes,  the 
result  is  determined  by  lot  as  provided  in  G.  S.  160-50. 

Municipalities;  Issuance  of  Revenue  Bonds  for  a  Municipally 

Owned  Hotel 

1  May  1953 

Revenue  bonds  cannot  be  issued  for  repair  of  a  hotel  owned  by  a  munic- 
ipality, as  the  Revenue  Bond  Act  of  1938  does  not  authorize  revenue  bonds 
to  be  issued  for  this  purpose.  A  municipal  hotel  is  not  a  public  purpose 
and  this  also  would  prevent  any  type  of  bonds  being  issued  for  this  pur- 
pose. NASH  V.  TARBORO,  227  N.  C.  283. 
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Probate  and  Registration;  Sufficiency  of  Certificate  of 
Officer  Before  Whom  Deed  is  Acknowledged 

4  May  1953 

Upon  the  authority  of  BROWN  v.  HUTCHINSON,  155  N.  C.  205,  it  is 
thought  that  a  Clerk  of  the  Superior  Court  is  justified  in  ordering  recorded 
a  deed  in  which  the  certificate  of  acknowledgment  attached  bears  the 
signature  of  the  Justice  of  Peace,  before  whom  acknowledged,  at  the  be- 
ginning of  the  certificate  and  not  at  the  end  thereof. 

License  Tax;  Automobile  Dealer;   Service  Station; 
Tire  Recapping;  Section  153 

4  May  1953 

Where  a  motor  vehicle  dealer  engages  also  in  the  business  of  selling 
motor  fuels,  recapping  tires  and  servicing  motor  vehicles,  all  of  which 
activities  he  conducts  at  the  same  place,  only  the  motor  vehicle  dealer 
license  tax  should  be  collected  by  the   State  and  the  county. 

Municipalities;    Construction  of  Curbs  and  Gutters  on   State-Main- 
tained Highways;  Use  of  Powell  Bill  Funds;  Assessment 
Against  Abutting  Property  Owners 

4  May  1953 

A  municipality  may  spend  Powell  Bill  funds  and  other  available  funds 
for  the  construction  of  curbs  and  gutters  along  a  State-maintained  high- 
way and  reimburse  itself  pro  tanto  for  such  construction  by  assessments 
against  abutting  property  owners,  as  authorized  by  municipal  charter. 

Name;  Change  of  Name;  Adoption  Law;  Residence 

4  May  1953 

Chapter  101  of  the  General  Statutes,  I'elating  to  change  of  name,  does 
not  require  the  petitioner  to  be  a  resident  of  the  State. 

Motor  Vehicles;  Municipal  Corporations;  License  Plates 

6  May  1953 

A  motor  vehicle  which  is  customarily  garaged  in  a  town  when  not  in 
use  is  "resident"  within  the  town  within  the  meaning  of  the  statute  per- 
mitting a  municipality  to  require  the  purchase  and  display  of  a  license 
tag  upon  motor  vehicles  resident  therein.  This  applies  to  vehicles  owned 
by  a  common  carrier  and  also  vehicles  owned  by  a  corporation  and  used 
by  its  salesman,  as  well  as  to  other  motor  vehicles. 
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Ad  Valorem  Taxes;  Sale  of  Tax  Lien;  Prior  Years 

6  May  1953 

When  a  tax  lien  is  sold  by  a  city,  liens  for  prior  years  may  be  included 
in  the  sale  and  in  the  certificate  issued  to  the  purchaser. 

Ad  Valorem  Taxation;  Exemptions;  Real  Property;  Property 
Purchased  by  World  War  I  Veteran  with  Bonus  Money 

6  May  1953 

Real  property  purchased  with  money  received  as  a  bonus  paid  to  World 
War  I  veterans  is  not  exempt  from  ad  valorem  property  taxation. 

License  Tax;  Laundries;  Section  150;  Machines  Operated  by  Tenants 

6  May  1953 

A  landlord  who  maintains  coin  operated  washing  machines  in  the  base- 
ment of  his  apartment  house  for  use  by  his  tenants  is  engaged  in  the  busi- 
ness of  operating  a  laundry  and  subject  to  the  license  tax  therefor. 

Schools;   Local  Budgets;   Salaries  of  Additional  Music  Teachers 

6  May  1953 

It  is  thought  that  if  a  county  wishes  to  include  in  its  school  budget  an 
item  to  pay  music  teachers  in  excess  of  the  State  allotment,  ad  valorem 
tax  funds  may  not  be  used  for  that  purpose  unless  authorized  by  an  elec- 
tion called  under  the  provisions  of  G.  S.  115-361.  However,  non  tax  funds, 
such  as  ABC  funds,  or  the  County's  part  of  the  State  beer  tax,  may  be 
used  for  such  purpose. 

Sales  and  Use  Tax;  Exemptions;  Housing  Authorities 

7  May  1953 

If  a  housing  authority  is  organized  under  the  North  Carolina  Housing 
Authorities  Law,  state  sales  and  use  taxes  do  not  apply  to  building  mate- 
rials purchased  by  contractors  for  use  in  construction  work  for  such  hous- 
ing authority. 

Beer  and  Wine  License;  Issuance  for  Less  Than  One  Year 

8  May  1953 

It  is  thought  that  the  beer  and  wine  license  tax  provided  for  in  G.  S. 
18-74  may  not  be  prorated  over  a  period  of  less  than  one  year  and  that 
the  license  may  not  be  issued  without  the  payment  of  the  full  amount  of 
the  annual  license  tax. 
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General  Municipal  Elections;    Run-off   Elections 

12  May  1953 

There  is  no  provision  for  a  run-off  election  following  a  s:eneral  election 
where  there  are  several  candidates  for  office,  neither  of  which  received  a 
majority  of  the  total  votes  cast.  You  are  further  advised  that  the  candi- 
date receiving  the  highest  number  of  votes  at  a  general  municipal  election 
would  be  entitled  to  the  office. 

Municipal  Corporations;  Elections;  Residence  Requirements 

12  May  1953 

In  order  to  qualify  as  a  town  official,  a  person  must  be  a  resident  of  the 
State  for  a  period  of  one  year  and  a  resident  of  the  town  for  a  period  of 
four  months  next  preceding  the  date  of  the  election. 

Ad  Valorem  Taxation;  Attachment  and  Garnishment;  Rentals 

13  May  1953 

A  garnishment  of  rents  for  local  taxes  owed  by  a  landlord  does  not  affect 
the  lessee's  leasehold  rights. 

Schools;   Contract;  Liability  of  Board  of  Trustees  of  City  Adminis- 
trative Unit;   Board  of  Trustees  Not  a  Corporation 

13   May  1953 

Reasoning  by  analogy  from  what  is  said  in  KIRBY  v.  BOARD  OF  EDU- 
CATION, 230  N.  C.  619,  it  is  thought  that  an  action  may  be  maintained 
against  the  trustees  of  a  city  administrative  unit  upon  a  contract  made 
by  such  board  with  an  architect. 

Since  the  board  of  trustees  of  a  city  administrative  unit  is  not  a  corpora- 
tion, it  is  thought  that  action  must  be  brought  against  the  individual  mem- 
bers of  the  board,  but  any  judgment  obtained  would  be  against  the  trus- 
tees in  their  official  capacity  and  not  as  individuals.  See  also  G.  S.  115-84, 
G.  S.  115-85  and  G.  S.  115-88. 

Schools;  Use  of  Fines  and  Forfeitures  to  Provide  Additional  Teachers 
Under  Chapter  1151,  Session  Laws  of  1953 

13  May  1953 

Because  of  the  language  of  G.  S.  115-356,  it  is  thought  that  the  pro- 
ceeds of  fines,  forfeitures,  poll  taxes  and  dog  taxes  may  not  be  used  to 
supply  the  extra  teacher  when  it  is  decided  not  to  consolidate  a  small  high 
school,  under  Chapter  1151,  Session  Laws  of  1953. 
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Schools;  Construction  of  Chapter  1151,  Session  Laws  of  1953 

13  May  1953 

It  is  thought  that  it  was  not  the  legislative  intent  in  enacting  H.  B.  1023, 
Chapter  1151,  Session  Laws  of  1953  to  authorize  the  use  of  license  taxes 
collected  under  Schedule  B  to  supply  the  extra  teacher  in  small  schools 
allowed  to  operate  under  the  terms  of  the  Act. 

It  is  also  thought  that  funds  allocated  to  counties  under  subsection  (t) 
of  G.  S.  18-81  may  be  used  for  such  purposes  because  this  statute  pro- 
vides that  such  funds  may  be  used  as  any  other  general  or  surplus  funds 
of  the  county  may  be  used. 

Because  of  the  language  of  G.  S.  115-356,  it  is  thought  that  fines,  for- 
feitures, poll  taxes  and  dog  taxes  may  not  be  used  for  supplying  the  extra 
teachers. 

ABC  Laws;  Elections;  Time  of 

13  May  1953 

ABC  elections  held  under  G.  S.  18-61  may  be  held  at  any  reasonable  time 
determined  by  the  county  board  of  elections,  subject  to  the  express  prohi- 
bitions contained  in  the  statute. 

Salaries  and  Fees;  Retroactive  Pay  of  State  Employees 

13  May  1953 

The  retroactive  pay  provisions  of  the  1953  Appropriation  Act  do  not 
provide  for  withholding  of  any  portion  of  this  pay  for  retirement  pur- 
poses. These  increased  salary  provisions  for  the  fiscal  year  1952-53  will 
not  be  taken  into  consideration  in  determining  the  retirement  pay  status 
of  a  State  employee  for  this  period. 

Election  Laws;  Qualification  of  Public  Officers 

13  May  1953 

It  is  not  necessary  for  a  person  to  be  the  owner  of  real  or  personal 
property  in  order  to  qualify  himself  to  hold  public  office. 

Double  Office  Holding;  Member  of  Local  School  Committee  and 
Member  of  Council  of  the  North  Carolina  State  Bar 

13  May  1953 

The  office  of  membership  on  a  local  school  committee  and  that  of  being 
a  Councilor  of  the  North  Carolina  State  Bar  are  both  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time. 
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Schools;  Use  of  Fines  and  Forfeitures  to  Provide  Additional  Teachers 
Under  Chapter  1151,  Session  Laws  of  1953 

13  May  1953 

Since  the  allotment  of  teachers  to  be  paid  from  State  funds  is  based  upon 
average  daily  attendance  for  the  preceding  year,  it  is  thought  that  vi^hen 
a  high  school  that  has  previously  been  consolidated  is  reopened,  the  extra 
teacher  will  be  paid  from  State  funds  provided  the  average  daily  attend- 
ance of  pupils  making  up  the  schools  was  sixty  or  more  for  the  preceding 
year;  if  under  sixty  the  additional  teacher  must  be  paid  for  the  first  year 
from  local  funds.  If  during  that  first  year  the  average  daily  attendance 
should  be  sixty  or  more,  the  State  would  pay  the  additional  teacher  for 
the  next  year. 

Court  Costs;  Witness  Fees  to  Police  Officers;  Arrest  Fees 

14  May  1953 

Chapter  890  of  the  Session  Laws  of  1951  relating  to  arrest  fees  in  Wake 
County  fixes  the  amount  of  the  fee  but  does  not  provide  when  the  fee  is 
properly  charged  and  properly  made  a  part  of  the  bill  of  costs. 

Schedule  B,  Section  130 1/^;  Dispensing  Cigarette  Vending  Machine 

14  May  1953 

A  person  who  purchases  and  installs  a  cigarette  vending  machine  in  his 
own  place  of  business  is  subject  to  a  tax  therefor  by  the  county  under 
G.  S.  105-65.1. 


Schedule  B,  Section  137;  Distributor  of  Gasoline  and  Fuel  Oil; 
Municipal  License  Tax 

14  May  1953 

A  municipality  may  levy  a  license  tax  upon  a  distributor  of  gasoline 
and  fuel  oil  if,  but  only  if,  such  distributor  has  in  the  municipality  an 
agency,  station,  or  warehouse  for  the  distribution  of  such  commodity. 

Group  Life  Insurance;   Health  and  Accident  Insurance; 

Eligibility  of  Employees  of  Counties  to  Purchase 

Group  Life,  Health  and  Accident  Insurance 

14  May  1953 

There  is  no  authority  at  the  present  time  for  your  Board  of  County 
Commissioners  to  provide  group  life  and  hospital  insurance  for  County 
employees  and  pay  a  part  of  the  cost  of  the  same  out  of  public  funds. 


312  biennial  report  of  the  attorney  general  [vol. 

Arrest  Fees;  State  Highway  Patrolmen 

14  May  1953 

Arrest  fees  or  fees  for  service  of  process  on  account  of  official  acts  of 
the  members  of  the  State  Highway  Patrol  are  required  to  be  paid  into  the 
general  fund  of  the  county  in  which  said  cost  is  taxed.  There  appears  to  be 
no  provision  for  arrest  fees  for  game  pi'otectors.  However,  it  is  under- 
stood that  the  practice  of  taxing  arrest  fees  for  game  protectors  has  cus- 
tomarily been   followed   throughout  the   State. 

(1)    Counties  and  County  Commissioners;   Authority  op  County  to 
Purchase  Property  to  be  Deeded  to  the  State  for  Highway  Patrol  Use 

(2)  Regular  and  Special  Meetings  of  the  Board 

15  May  1953 

A  board  of  county  commissioners  may,  within  the  limits  prescribed  by 
the  Constitution,  levy  taxes  and  use  the  proceeds  of  taxes  to  purchase 
land  which  it  will  lease  or  deed  to  the  State  Highway  Patrol  for  the  con- 
struction of  a  patrol  and  radio  broadcasting  station,  provided  such  station 
may  also  be  used  by  county  law  enfoi'cement  officers  for  law  enforcement 
purposes. 

A  board  of  county  commissioners  must  meet  in  a  regular,  adjourned,  or 
special  meeting  called  as  provided  in  G.  S.  153-8  before  it  can  legally 
transact  business  of  the  county.  O'NEAL  v.  WAKE  COUNTY,  196  N.  C. 
184. 

Schools;   Supplementary  Tax;   Local  Budget 

15  May  1953 

A  supplemental  tax  voted  in  conformity  with  the  provisions  of  G.  S. 
115-361  cannot  be  levied  without  the  approval  of  tax  levying  authorities 
of  the  county  and  the  State  Board  of  Education.  However,  the  State  Board 
of  Education  examines  a  local  budget  for  financial  soundness  only.  G.  S. 
115-363 (a). 

Schools;  Authority  County  Superintendent  and  County 
Board  of  Education  to  Reject  Teachers 

15  May  1953 

Under  the  language  of  G.  S.  115-359  and  the  decision  in  BOARD  OF 
EDUCATION  V.  DICKSON,  235  N.  C.  359,  it  is  thought  that  a  teacher 
already  in  service  may  not  be  dismissed  by  action  of  the  county  superin- 
tendent and  the  county  board  of  education,  without  action  having  been 
taken  by  the  local   school  committee. 

Courts;  Territorial  Jurisdiction  of  Mayor's  Court 

18  May  1953 

The  Charter  of  the  Town  of  Fountain,  Chapter  115,  Private  Laws  of 
1903,  provides  that  the  town  shall  be  subject  to  all  the  provisions  of  Chap- 
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ter  62  of  the  Code   (now  Chapter  160  of  the  General  Statutes)   not  incon- 
sistent with   said   Act. 

G.  S.  160-13  gives  to  Mayors  of  incorporated  towns  criminal  jurisdiction 
of  offenses  committed  within  the  corporate  limits.  Chapter  398,  Session 
Laws  of  1951,  gives  to  Police  Officers  of  the  Town  of  Fountain  authority 
to  make  arrest  within  one  mile  of  the  corporate  limits  of  said  town.  It 
is  thought  that  this  Act  cannot  have  the  effect  of  extending  the  territorial 
jurisdiction  of  the  Mayor's  Court  of  the  Towti  of  Fountain. 

Motor  Vehicles;  Failure  to  Yield  Right  of  Way;  Reckless  Driving; 
Jurisdiction  of  the  Justice  of  the  Peace 

19  May  1953 

The  offense  of  reckless  driving  is  not  within  the  jurisdiction  of  a  jus- 
tice of  the  peace.  The  offense  of  failure  to  yield  the  right  of  way  is  within 
the  jurisdiction  of  a  justice  of  the  peace.  The  offense  of  failui'e  to  stop  at 
an  intersection  at  which  a  STOP  sign  has  been  posted  is  within  the  juris- 
diction of  a  justice  of  the  peace. 

The  offense  of  reckless  driving  is  not  proved  merely  by  showing  an 
accident  which  is  the  fault  of  the  defendant.  The  driver  of  a  vehicle  who 
comes  to  a  stop  at  an  intersection  governed  by  a  STOP  sign  and  then 
proceeds  into  the  intersection  in  front  of  another  vehicle  approaching  on 
the  other  highway  is  not  guilty  of  violating  the  statute  requiring  him  to 
stop  at  such  intersection.  If  he  is  guilty  of  any  criminal  offense  it  is  the 
offense  of  reckless  driving. 

Schools;   Supplementary  Tax,-  Local  Budget 

19  May  1953 

G.  S.  105-374  provides  that  county  and  district  taxes  shall  be  collected 
by  the  sheriffs  or  tax  collectors  as  provided  by  law.  Under  this  section  it 
is  thought  that  in  the  absence  of  a  special  statute  the  county  tax  author- 
ities are  not  authorized  to  charge  a  city  administrative  unit  a  fee  for  col- 
lecting special  school  taxes.  G.  S.  115-363 (a)  provides  that  the  tax  levying 
authorities  may  approve  or  disapprove  supplemental  school  budgets  in 
whole  or  in  part  and  upon  approval  being  given,  the  same  shall  be  sub- 
mitted to  the  State  Board  of  Education  which  shall  have  authority  to 
approve  or  disapprove  the  same  as  to  financial  soundness.  Under  this  sec- 
tion it  is  thought  that  it  is  mandatory  that  the  Board  of  Trustees  of  a 
city  administrative  school  unit  submit  its  local  supplementary  budget  to 
both  the  county  commissioners  and  the  State  Board  of  Education  for 
approval. 

Under  authority  of  SCHOOL  TRUSTEES  v.  BENNER,  222  N.  C.  566, 
it  is  thought  that  the  county  commissioners  and  county  accountant  must 
pay  to  the  treasurer  of  a  city  administrative  unit  monthly  all  funds  col- 
lected from  a  special  tax  levy.  However,  a  city  administrative  unit  may 
not  expend  such  funds  beyond  the  amount  of  its  approved  budget.  Any 
surplus  will  simply  be  taken  into  consideration  in  making  the  budget  for 
the  next  fiscal  year. 
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The  county  commissioners  have  the  responsibility  and  the  duty  to  pass 
upon  local  supplement  budgets  for  city  administrative  units  and  to  fix 
the  tax  rate  not  to  exceed  that  voted  by  the  people  under  the  provisions 
of  G.   S.  115-361. 

Teachers  and   State  Employees   Retirement   System; 
Compulsory  Retirement 

19  May  1953 

Under  the  provisions  of  G.  S.  135-5,  subsections  (b)  and  (c),  it  is 
thought  that  a  county  board  of  education  or  a  board  of  trustees  of  a  city 
administrative  unit  have  no  authority  to  establish  a  compulsory  retire- 
ment age  at  any  point  between  60  and  65.  G.  S.  135-5  (1-a)  provides  that 
a  person  coming  under  the  retirement  system,  who  has  attained  the  age 
of  60  years,  may  retire  upon  a  written  application  to  the  board  of  trus- 
tees, setting  forth  at  what  time,  not  less  than  30  days  nor  more  than  90 
days  subsequent  to  the  execution  and  filing  said  notice,  he  desires  to  re- 
tire. It  would  seem  that  only  persons  covered  by  this  subsection  are  re- 
quired to  give  to  the  board  of  trustees  notice  of  their  desire  to  retire. 

In  the  case  of  teachers,  it  is  thought  that  G.  S.  135-5  (1-b)  refers  to  the 
end  of  the  school  year. 

It  is  doubtful  that  a  county  or  city  administrative  school  unit  has  author- 
ity to  set  up  its  own  supplementary  retirement  system  in  the  absence  of 
special  legislation  authorizing  the  same. 

County  Fire  Department;  Right  of  County  to  Pay  for  Cost  of 
Use  of  City  Hydrants 

20  May  1953 

Counties  have  a  right  to  establish  paid  fire  departments  and  to  levy 
special  taxes  therefor  and  to  provide  necessary  equipment  for  the  opera- 
tion of  such  fire  departments.  This  may  include  the  right  of  the  county 
to  pay  for  connection  with  hydrants  outside  of  the  corporate  limits  of 
the  municipality  when  such  are  available  at  a  reasonable  cost. 

Executors  and  Administrators  Bond;  Commissions 
and  Costs  of  Administration 

20  May  1953 

Since  there  is  no  exception  noted  in  the  statute  (G.  S.  28-34),  it  would 
seem  that  an  administrator  is  required  to  make  bond  when  the  only  asset 
of  the  estate  is  the  right  to  bring  an  action  for  wi'ongful  death.  The  amount 
of  the  bond  is  in  the  sound  discretion  of  the  clerk,  being  simply  an  amount 
sufficient  to  guarantee  the  faithful  execution  of  the  trust  and  obedience 
to  all  lawful  orders  of  the  court.  Upon  the  authority  of  BAKER  v.  RAIL- 
ROAD, 91  N.  C.  308,  it  would  seem  that  the  administrator  and  clerk  are 
entitled  to  their  usual  fees  and  commissions  out  of  the  recovery  in  an  ac- 
tion for  wrongful  death. 
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-  Fertilizer  Licenses;  Authority  of  Town  to  Levy 

21  May  1953 

Towns  may  levy  reasonable  license  taxes  on  fertilizer  dealers  within 
the   limits   of  the   general   enabling  statute. 

Motor  Vehicles;  Municipalities;  "Yield  Right  of  Way"  Signs 

21  May  1953 

A  city  may  not  enforce  an  ordinance  requiring  obedience  to  a  "Yield 
right  of  way"  sign  where  such  ordinance  establishes  a  rule  as  to  right  of 
way  inconsistent  with  that  established   in   G.   S.   20-155. 

Criminal  Law;  Kidnaping 

21  May  1953 

The  immunity  in  the  kidnaping  statute  which  is  granted  to  a  father  or 
mother  is  personal  and  does  not  apply  to  an  agent  of  the  father  or  mother 
who  is  no  relation  to  the  child. 

Schools;  Current  Expense  Budget;  Transfer  to  Capital  Outlay  Budget 

21  May  1953 

Because  of  the  provisions  of  G.  S.  115-361,  G.  S.  115-356,  G.  S.  115-83 
and  G.  S.  153-124,  it  is  thought  that  funds  may  not  be  transferred  from 
the  current  expense  school  budget  to  the  capital  outlay  budget.  However, 
if  there  is  a  surplus  in  the  current  expense  fund  at  the  end  of  the  fiscal 
year,  that  fact  may  be  taken  into  consideration  in  making  both  budgets  for 
the  next  fiscal  year.  In  that  way  it  may  be  possible  to  reduce  the  tax  rate 
for  the  supplemental  levy  voted  under  G.  S.  115-361  and  justify  the  com- 
missioners in  approving  a  capital  outlay  budget  in  an  amount  equal  to 
or  exceeding  the  amount  of  the  surplus  in  the  current  expense  fund. 

Constitutional  Amendment;  Increasing  the  General  Fund 
Tax  Limitation  to  20  Cents;  Effective  Date 

21  May  1953 

The  constitutional  debt  limitation  of  20  cents  on  the  $100  of  property 
valuation,  imposed  by  the  1951  General  Assembly,  was  adopted  by  the 
voters  at  the  general  election  in  1952  and  has  been  certified  by  the  Gov- 
ernor to  the  Secretary  of  State.  It  is  now  in  full  effect. 
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Motor  Vehicles;  Driver's  License;  Suspension  for  Reckless 
Driving  and  Speeding 

22  May  1953 

The  statute  authorizing  the  Department  of  Motor  Vehicles  to  suspend 
the  operator's  license  of  one  who  has  been  convicted  on  a  charge  of  reckless 
driving  and  on  a  charge  of  speeding  in  excess  of  55  miles  per  hour  does 
not  apply  where  the  reckless  driving  and  the  speeding  were  parts  of  the 
same  act  of  driving. 

Motor  Vehicles;  Chauffeur's  License;  Expiration  and  Renewal 

22  May  1953 

No  person  may  be  convicted  after  April  20,  1953,  of  operating  a  motor 
vehicle  without  an  operator's  or  chauffeur's  license  if  at  the  time  of  the 
offense  with  which  he  is  charged  his  operator's  or  chauffeur's  license  had 
expired  and  he  produces  in  court  at  the  time  of  his  trial  an  operator's 
or  chauffeur's  license  issued  to  him  within  30  days  after  the  expiration  of 
his  prior  license  and  which  would  have  been  a  defense  to  the  charge  had 
it  been  issued  prior  to  the  time  of  the  alleged  offense. 

Justices  of  the  Peace;  Trial  on  Sundays  or  Holidays;  Removal  of 
Causes;  Fixing  Bond;  Justification  of  Bond 

22  May  1953 

Our  Supreme  Court  has  held  that  in  special  cases  of  necessity  the  courts 
may  sit  on  Sunday.  STATE  v.  RICKETTS,  74  N.  C.  187;  STATE  v. 
McGIMSEY,  80  N.  C.  377  and  STATE  v.  HOWARD,  82  N.  C.  623.  How- 
ever, it  is  doubtful  that  the  Supreme  Court  would  approve  the  holding  of 
a  trial  for  a  minor  traffic  violation  on  Sunday.  G.  S.  103-4  contains  the 
list  of  public  holidays  in  North  Carolina.  S.  B.  141  of  the  1953  session 
repeals  in  its  entirety  G.  S.  103-3.  After  that  date  it  will  be  legal  to  serve 
civil  process  in  North  Carolina  on  Sunday.  G.  S.  7-147  provides  that  a 
case  may  be  removed  from  one  justice  of  the  peace  to  another,  but  only 
one  time.  G.  S.  15-108  provides  that  the  sheriff  may  take  bail  of  a  prisoner 
in  custody  and  G.  S.  1-479  provides  that  the  sheriff  can  take  a  bond  of  the 
defendant  in  claim  and  delivery  proceedings.  However,  it  is  thought  that 
the  justification  of  sureties  on  either  a  criminal  or  civil  bond,  must  be 
before  a  judicial  officer  and  not  before  the  sheriff. 

Justices  of  the  Peace;  Holding  Court  Outside  of  the  Township 

22  May  1953 

G.  S.  7-127  authorizes  a  justice  of  the  peace  to  issue  summons  or  other 
process  anywhere  in  his  county,  but  specifically  provides  that  he  shall  not 
be  compelled  to  try  a  cause  outside  of  the  township  for  which  he  was 
elected  or  appointed.    DAVIS  v.  SANDERLIN,  119  N.  C.  84. 
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Intoxicating  Liquor;  Disposal  of  Vehicle  Containing  Paraphernalia 
Used  in  Making  Liquor 

22  May  1953 

A  vehicle  seized,  which  does  not  actually  contain  intoxicating  liquor, 
may  not  be  sold  pursuant  to  the  provisions  of  G.  S.  18-6. 

Intoxicating  Liquor;  Confiscation  of  Vehicles 

22  May  1953 

Under  the  provisions  of  G.  S.  18-6,  it  is  doubtful  that  a  vehicle  at  the 
site  of  an  illegal  whiskey  distillery  can  be  confiscated  when  the  same  is 
not  actually  being  used  in  the  illegal  transportation  of  liquor. 

Alcoholic  Beverages;  Use  and  Sale  in  Clubs 

22  May  1953 

Under  the  provisions  of  G.  S.  18-15  it  is  thought  that  it  is  illegal  for 
clubs  and  their  members  to  possess  and  sell  beer,  wine  and  hard  liquors 
in  a  county  in  which  the  sale  of  beer  and  wine  has  been  voted  out  in  a 
county-wide  election  called  under  the  provisions  of  Article  11,  Chapter 
18  of  the  General  Statutes. 

Intoxicating  Liquors;  Beer;  Confiscation 

22  May  1953 

The  term  "tax-paid  liquor"  as  used  in  G.  S.  18-6  would  seem  to  include 
beer;  G.  S.  18-1(1).  Under  the  provisions  of  G.  S.  18-48,  G.  S.  18-49  and 
G.  S.  18-58,  it  is  thought  that  liquor  on  which  taxes  have  been  legally 
paid  in  another  State  may  be  confiscated  in  North  Carolina  only  when  it 
is  illegal  to  transport  or  possess  such  beverages  in  this  State. 

Costs;  Stenographer's  Fee;  Consent  Judgment  Cases 

22  May  1953 

A  stenographer's  fee  of  $5.00  taxed  by  the  Clerk  when  no  jury  is  im- 
paneled is  without  statutory  authority. 

Schools;  Authority  County  Superintendent  and  County  Board  of 
Education  to  Reject  Teachers 

25  May  1953 

Under  the  language  of  G.  S.  115-359  and  the  decision  in  BOARD  OF 
EDUCATION  V.  DICKSON,  235  N.  C.  359,  it  is  thought  that  a  teacher 
already  in  service  may  not  be  dismissed  by  action  of  the  county  superin- 
tendent and  the  county  board  of  education,  without  action  having  been 
taken  by  the  local  school  committee. 
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State  Ports  Authority;  Pledging  of  Net  Revenues  From  Operation 
OF  Ports  to  Secure  Revenue  Bonds 

25  May  1953 

Under  the  State  Ports  Bond  Act,  the  net  revenues  from  the  operation 
of  the  port  facilities  provided  by  bond  funds  are  committed  to  the  pay- 
ment of  these  bonds,  after  reserving  an  amount  deemed  necessary  by  the 
Authority  for  operating  capital  and  for  making  proper  and  desirable  en- 
largements, extensions  and  other  improvements.  These  funds  cannot  be 
committed  for  the  payment  of  revenue  bonds  for  the  construction  of  other 
facilities. 

Mayor  of  Yadkinville;  Compensation 

25  May  1953 

The  town  commissioners  of  the  Town  of  Yadkinville  have  the  authority 
to  allow  and  fix  the  compensation  or  salary  of  the  Mayor,  and  to  change 
the  times  for  the  regular  meetings  of  the  commission. 

County  Commissioners;  Salary  Increases  Under  Chapter  1165, 
Session  Laws  of  1953 

25  May  1953 

It  is  thought  that  the  provisions  of  Sections  21  and  23  of  Chapter  1165, 
Session  Laws  of  1953,  apply  only  to  the  State's  part  of  the  salaries  of 
employees  paid  partly  by  State  funds  and  partly  by  local  funds.  Therefore, 
it  is  not  mandatory  that  a  county  increase  its  part  of  the  salaries  of  such 
employees. 

Ad  Valorem  Taxation;  Mausoleum  Partially  Held  for  Sale 

25  May  1953 

When  part  of  a  mausoleum  is  being  held  for  purposes  of  sale,  that  part 
is  subject  to  county  ad  valorem  taxation. 

Wildlife  Commission;  Residence  Required  for  County  Fishing  License 

26  May  1953 

In  order  to  acquire  a  resident  county  fishing  license,  it  is  necessary  for 
such  person  to  have  lived  in  the  county  for  six  months  next  preceding  the 
application    for   the    license. 

Commissioner  of  Public  Trust;  Member  of  Board  of  Town 

Commissioners;  Contracts  in  Which  Directly  or 

Indirectly  Interested 

26  May  1953 

An  executive  officer  of  a  corporation  who  is  also  a  stockholder  and  a 
member  of  the  board  of  commissioners  of  the  town  is  prohibited  by  G.  S. 
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14-234  from  being  interested  in  contracts  between  the  town  and  the  corpo- 
ration of  which  he  is  an  officer.  It  is  not  thought  that  this  would  apply 
to  a  member  of  the  board  of  commissioners  of  a  town  who  is  merely  a 
stockholder  and  has  no  executive  position  in  a  corporation. 

Justice  of  the  Peace;  Removal  of  Cause;  County  Recorder's  Court 
Instead  op  Another  Justice 

26  May  1953 

Under  G.  S.  7-224  a  justice  of  the  peace  on  a  preliminary  hearing  upon 
request  for  removal  can  send  the  case  to  the  recorder's  court. 

Department  of  Public  Welfare;  Old  Age  Assistance  Lien; 
Foreclosure 

26  May  1953 

The  old  age  assistance  lien  is  to  be  foreclosed  in  a  regular  action  at 
law,  and  an  administrator  should  be  appointed  for  that  purpose. 

Justices  of  the  Peace;  Qualification;  More  than  Thirty  Days 
After  Appointment  by  the  Governor 

26  May  1953 

It  would  seem  that  the  provision  of  G.  S.  7-114,  making  void  an  election 
of  a  justice  of  the  peace  by  the  General  Assembly  or  by  the  people,  unless 
such  person  qualifies  within  thirty  days,  does  not  apply  to  a  justice  of  the 
peace  appointed  by  the  Governor  under  the  provisions  of  G.  S.  7-115. 
Therefore,  it  is  thought  that  such  person  may  qualify  even  though  a  period 
of  more  than  thirty  days  have  elapsed  since  his  appointment  by  the 
Governor.    GILMER  v.  HOLTON,  98  N.  C.  26. 

Private  Detectives;  Carrying  Weapons 

27  May  1953 

In  order  to  engage  in  the  business  of  being  a  private  detective  in  this 
State,  a  person  must  pay  to  the  Commissioner  of  Revenue,  Raleigh,  North 
Carolina,  an  annual  license  tax  in  the  amount  of  $25.00. 

Private  detectives  are  not  permitted  to  engage  in  the  business  of  a 
collection  agency.  Private  detectives  are  not  permitted  to  go  armed  in  a 
body.  There  is  no  provision  for  a  private  detective  to  secure  a  State  or 
county  license  to  carry  a  pistol.  A  private  detective  does  not  have  the 
power  of  arrest  nor  may  such  private  detective  carry  a  weapon  concealed 
about  his  person. 

Justices  of  the  Peace;  Advance  Payment  of  Fees  in  Criminal  Cases 

27  May  1953 

In  the  absence  of  a  Public-Local  Act  there  is  no  legal  authority  for 
charging   a   removal   fee   on   the   part   of   the   justice   of   the   peace   in   a 
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criminal  case,  since  under  the  Constitution  the  defendant  is  not  liable  for 
costs  until  he  is  convicted. 

Municipalities;  Improvement  of  City  Streets  in  Cooperation  With 

THE  State  Highway  Commission;  Assessment  op  Benefits  of 

Cities'  Costs  Against  Abutting  Property 

27  May  1953 

Municipalities  are  authorized  to  assess  against  abutting  property  one- 
half  of  the  costs  of  local  improvements  and  a  larger  amount  if  requested 
in  the  petition  asking  for  such  improvements 

Privilege  of  Organized  Militia;  Leaves  of  Absence  for  State 
Officers  and  Employees 

27  May  1953 

Under  G.  S.  127-83,  all  officers  and  employees  of  the  State  who  are 
members  of  the  National  Guard  are  entitled  to  leaves  of  absence  from 
their  respective  duties  without  loss  of  pay,  time  or  efficiency  rating  on  all 
days  during  which  they  shall  be  engaged  in  field  or  coast  defense  training 
ordered  or  authorized  by  law  or  as  may  be  directed  by  the  President  of 
the  United  States. 

1.  Constable;  Authority  to  Serve  Process  Anywhere  in 

Rutherford  County; 

2.  Power  of  Superior  Court  Judge  to  Remove  Constable 

for  Cause 

27  May  1953 

Under  G.  S.  151-7  a  township  constable  has  county-wide  authority. 
STATE  V.  CORPENING,  207  N.  C.  805  and  TAYLOR  v.  WAKE  FOREST, 
228  N.  C.  346.  North  Carolina  Constitution,  Article  IV,  Section  24.  How- 
ever, as  to  Rutherford  and  Henderson  Counties,  Chapter  364,  Public  Laws 
of  1941  amends  G.  S.  151-7  to  provide  that  in  Rutherford  and  Henderson 
Counties  a  constable  has  jurisdiction  only  in  the  township  from  which  he 
is  elected. 

G.  S.  128-16  and  succeeding  sections  provide  machinery  for  the  removal 
from  office  of  township  constables  and  certain  other  officials  for  the  causes 
enumerated  in  the  statute.  Power  to  remove  is  vested  in  a  Superior  Court 
Judge  and  the  procedure  is  set  out  in  succeeding  sections  of  Chapter  128. 

Schools;  Sale  of  Abandoned  School  Property;  Conditions  Subsequent 

28  May  1953 

"A  clause  in  a  deed  will  not  be  construed  as  a  condition  subsequent 
unless  it  expresses  in  apt  and  appropriate  language  the  intention  of  the 
parties  to  this  effect  and  a  mere  statement  of  the  purpose  for  which  the 
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property  is  to  be  used  is  not  sufficient  to  create  such  a  condition."  HALL 
V.  QUINN,  190  N.  C.  326;  ST.  JAMES  CHURCH  v.  BAGLEY,  138  N.  C. 
384;  GRACE  CHURCH  v.  ANGE,  161  N.  C.  315;  GOLD  v.  COZART,  173 
N.  C.  612;  SHIELDS  v.  HARRIS,  190  N.  C.  520;  CHURCH  v.  REFINING 
COMPANY,  200  N.  C.  469;  SHAW  UNIVERSITY  v.  INSURANCE  COM- 
PANY, 230  N.  C.  526. 

From  the  foregoing  it  is  thought  that  a  deed  to  a  school  board,  stipulat- 
ing in  both  the  granting  clause  and  the  habendum  clause,  that  the  property- 
is  conveyed  "for  school  purposes  and  no  other,"  conveys  a  fee  simple  estate. 

Counties;  Increased  Salaries  of  County  Employees 

28  May  1953 

A  county  may  provide  for  the  increase  in  salaries  of  county  officers  and 
employees  for  the  fiscal  year  beginning  July  1,  1953,  subject  to  Constitu- 
tional and  statutory  limitations.  Retroactive  salaries  for  county  officers 
and  employees  cannot  be  paid  in  the  absence  of  a  statute  authorizing  such 
pay  increases. 

Ad  Valorem  Taxation;  Tax  Supervisor;  No  Authority  to  Appoint 
Assistant  Supervisor 

28  May  1953 

You  inquire  whether  the  Board  of  County  Commissioners  has  authority 
under  the  general  law  to  appoint  an  Assistant  or  Deputy  Tax  Supervisor 
to  perform  the  duties  of  the  Tax  Supervisor  when  the  Tax  Supervisor  is 
not  available. 

Under  the  provisions  of  G.  S.  105-291,  the  Board  of  County  Commis- 
sioners, at  the  request  of  the  Tax  Supervisor,  may  employ  experts  to  assist 
the  Supervisor.  Under  the  provisions  of  G.  S.  105-292,  the  County  Com- 
missioners may,  in  their  discretion,  upon  recommendation  of  the  Super- 
visor, employ  such  clerical  assistants  as  the  Supervisor  deems  necessary. 
Inasmuch  as  the  position  of  Tax  Supervisor  is  specially  created,  and 
specific  duties  are  imposed  upon  him  by  law,  I  do  not  think  that  a  Board 
of  County  Commissioners,  in  the  absence  of  specific  legislative  authority, 
would  be  authorized  to  appoint  an  Assistant  or  Deputy  Tax  Supervisor  to 
perform  the  Supervisor's  duties  when  the  Supervisor  is  not  available.  The 
only  relief  under  the  general  law  must  be  found  in  that  provided  by  the 
two  sections  above  referred  to  and  those  duties  imposed  under  the  Tax 
Supervisor  must  be  performed  by  him  with  such  assistance  as  may  be 
furnished  him  pursuant  to  the  statutes  above  referred  to. 

Ad  Valorem  Taxation;  Failure  to  List  for  Taxes;  Criminal  Prosecu- 
tion; Presenting  Names  to  Grand  Jury  Not  a  Prerequisite 

28  May  1953 

Presentation  by  the  Board  of  County  Commissioners  to  the  grand  jury 
of  the  names  of  those  failing  to  list  for  taxes   is  not  a  prerequisite  to 
1      criminal  prosecution. 
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Income  Tax;  Gross  Income;  Income  Earned  on  Military 
Reservation;  Buck  Act 

29  May  1953 

Since  the  enactment  of  Section  106  of  Title  4  of  the  U.  S.  Code,  a  person 
is  not  relieved  from  liability  for  State  income  tax  by  reason  of  his  resid- 
ing within  a  Federal  area  or  receiving  income  from  transactions  occurring 
or  services  performed  in  such  area. 

(1)  Ad  Valorem  Taxation;  Tax  Liens;  Fee  for  Sale 

(2)  Ad  Valorem  Taxation;  Personal  Property; 
Place  of  Listing;  Consignee 

29  May  1953 

Merchandise  in  the  possession  of  a  consignee  must  be  listed  for  ad 
valorem  property  taxation  in  the  county  where  the  merchandise  is  kept  or 
stored  irrespective  of  whether  the  owner  is  a  resident  of  such  county. 

Public  Welfare;  Expenditure  of  Welfare  Funds;  Funds  Derived 
From  Currituck  Racing  Commission 

29  May  1953 

Under  the  Currituck  Racing  Commission  Act  25%  of  the  net  proceeds 
must  be  paid  into  the  County  Welfare  Fund.  This  money  must  be  spent 
entirely  for  welfare  purposes  and  is  to  be  budgeted  and  appropriated  only 
for  such  purposes.  After  the  budget  is  approved  and  the  money  appro- 
priated the  Welfare  Department  controls  the  expenditure  just  the  same 
as  if  the  funds  had  been  budgeted  and  appropriated  from  tax  funds. 

Plea  of  Nolo  Contendere  Entered  in  Felony  Case; 
Loss  of  Citizenship 

29  May  1953 

The  plea  of  nolo  contendere  entered  in  a  felony  case  does  not  prevent 
such  person  from  losing  citizenship,  because  loss  of  citizenship  is  an  effect 
or  consequence  of  the  same  criminal  proceeding  in  which  the  plea  was 
entered. 

Probation;  Refusal  of  Judge  to  Revoke  Probation; 
Subsequent  Adjudication 

29  May  1953 

When  a  Superior  Court  Judge  has  once  passed  upon  an  application  for 
revocation  of  probation  and  has  refused  to  make  a  revocation,  the  matter 
cannot  legally  be  determined  or  presented  to  another  Superior  Court  Judge 
upon  the  same  identical  grounds  or  reasons. 
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Probate  and  Registration;  Notaries  Public;  Necessity  for 
Official  Seal 

29  May  1953 

From  the  language  used  in  the  case  of  DEANS  v.  PATE,  114  N.  C. 
194,  it  would  seem  that  a  notary  public  may  adopt  any  symbol  he  chooses 
as  his  seal.  When  a  notary  who  takes  an  acknowledgment  fails  to  affix 
his  seal  but  uses  a  rubber  stamp  carrying  a  registration  number,  the 
language  of  the  certificate  should  be  examined  to  determine  whether  the 
rubber  stamp  has  been  adopted  as  the  seal  of  the  notary.  Various  validating 
statutes  for  cases  in  which  a  seal  has  been  omitted  are:  G.  S.  47-52,  G.  S. 
47-102,  G.  S.  47-53,  G.  S.  47-103,  G.  S.  47-108.1  and  G.  S.  47-53.1.  DEANS 
V.  PATE,  114  N.  C.  194. 

License  Tax;  Section  144;  Soft  Drink  Stands;  Automatic 
Dispenser  of  Coffee 

1  June  1953 

Coffee  is  not  a  soft  drink  within  the  meaning  of  Section  144  of  the 
Revenue  Act. 

License  Taxes;  Drive-In  Theaters;  Authority  of  County  to  Tax; 
Location  Outside  City  Limits;  Section  104 Vs  of  the  Revenue  Act 

1  June  1953 

Counties  may  not  levy  license  taxes  on  drive-in  theaters  and  cities  and 
towns  may  not  levy  license  taxes  on  drive-in  theaters  located  outside  the 
corporate  limits. 

Probate  and  Registration;  Probate  by  Judge  of  Recorder's  Court  in 
Beaufort  County 

1  June  1953 

It  is  doubtful  that  a  judge  of  the  recorder's  court,  acting  under  a  local 
act  giving  him  all  the  jurisdiction,  power  and  authority  as  is  conferred 
upon  justices  of  the  peace  by  the  Constitution  and  existing  laws  in  North 
Carolina,  has  the  authority  to  take  acknowledgments  of  conveyances  to 
be  recorded.  Such  a  recorder  does  not  have  a  right  to  administer  oaths  in 
private  matters  not  connected  with  or  arising  out  of  the  duties  of  his 
office. 

County  Manager  Form  of  Government;  Appointment  of  Member  of  the 
Board  of  County  Commissioners  as  County  Manager 

1  June  1953 

A  board  of  county  commissioners  may,  by  resolution,  name  a  member  of 
its  board  as  full-time  county  manager  and  increase  his  compensation.    The 
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resolution  should  specifically  set  forth  the  additional  duties  to  be  per- 
formed by  the  member  appointed  to  the  position.  STANSBURY  v.  GUIL- 
FORD COUNTY,  226  N.  C.  41,  is  distinguished. 

Municipalities;  Application  of  Assessments  for  Local  Improvements; 
G.  S.  160-397;  G.  S.  160-103 

1  June  1953 

Money  collected  for  special  assessments  by  municipal  corporations  must 
be  used  to  pay  the  principal  and  interest  on  the  bonds  and  notes  issued 
for  the  improvements  for  which  the  collection  is  made  or  other  bonds  and 
notes  issued  for  other  local  improvements,  the  cost  of  which  has  been 
especially  assessed  against  abutting  property  for  which  bonds  and  notes 
have  been  issued.  Special  assessments  collected  cannot  be  used  for  any 
purpose  other  than  to  pay  bonds  and  notes  for  local  improvements,  the 
cost  of  which  is  assessed  against  the  abutting  property,  and  cannot  be  used 
for  the  construction  of  a  city  hall,  fire  station  or  other  non-revenue  pro- 
ducing buildings. 


Sales  Tax;  Used  Cars 


2  June  1953 


When  a  used  car  dealer  sells  an  automobile,  sales  tax  is  due  in  the 
usual  manner  with  respect  to  such  car  with  the  two  following  principal 
exceptions : 

1.  No  tax  is  due  on  the  sale  of  such  used  car  by  a  used  car  dealer  if 
such  used  car  was  acquired  as  a  trade-in  as  part  of  the  purchase  price  of 
a  car  being  sold  by  the  used  car  dealer  and  tax  was  collected  with  respect 
to  the  total  purchase  price  of  the  car  being  sold  when  the  trade-in  was 
acquired. 

2.  No  sales  tax  is  due  on  the  resale  of  a  car  repossessed  by  the  car 
dealer. 

Executors;  Civil  Procedure;  Special  Proceedings 

2  June  1953 

When  a  testator  in  his  will  appoints  an  executor  without  an  express 
power  of  sale,  but  directs  that  his  real  estate  be  sold  and  divided  among 
named  devisees,  it  is  thought  that  if  the  real  question  is  whether  the 
executor  has  been  granted  in  the  will  a  power  of  sale  by  implication,  the 
procedure  to  determine  that  fact  should  be  a  civil  action  for  a  construction 
of  the  will  under  G.  S.  1-254;  but  when  the  proceeding  is  simply  for  a 
court  order  authorizing  a  sale  in  order  to  carry  out  the  wishes  of  the 
testator,  it  is  thought  that  the  procedure  is  a  special  proceeding  before  the 
Clerk.  VAUGHAN  v.  FARMER,  90  N.  C.  607;  BAKER  v.  CARTER,  127 
N.  C.  92  and  LUMBER  COMPANY  v.  SWAIN,  161  N.  C.  566. 
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Schools;  County-Wide  Current  Expense  Budget;  Allocation  to 
City  Administrative  Unit 

2  June  1953 

G.  S.  115-363  provides  that  all  county-wide  current  expense  school  funds 
shall  be  apportioned  to  county  and  city  administrative  units  monthly  and 
shall  be  allocated  to  the  different  units  on  a  per  capita  basis.  TRUSTEES 
V.  BENNER,  222  N.  C.  566.  While  the  Capital  Outlay  School  Budget  is 
based  upon  need,  the  Current  Expense  Budget,  as  betvi^een  the  various 
administrative  units  in  the  county,  must  be  upon  a  per  capita  basis.  In 
making  the  budget,  the  County  Board  of  Education,  the  Board  of  Trustees 
of  the  various  city  administrative  units,  the  Board  of  County  Commis- 
sioners and  the  State  Board  of  Education  all  have  important  duties  to 
perform  to  see  that  the  provisions  of  G.  S.  115-363  are  complied  with. 

Jury  Lists;  Elimination  of  Those  Who  Have  Served  During 
Preceding  Two  Years 

2  June  1953 

A  person's  name  dravni  from  the  jury  lists  cannot  be  eliminated  because 
he  has  served  on  the  jury  within  two  years.  The  disqualification  of  the 
person  from  serving  on  the  jury  on  account  of  having  served  within  two 
years  applies  only  to  tales  jurors. 

Municipal  Corporations;  Increase  in  Number  of  Town  Commissioners 

2  June  1953 

In  the  absence  of  charter  provisions  to  the  contrary,  a  municipal  corpo- 
ration, at  an  election  duly  held,  may  increase  or  decrease  the  number  of  its 
governing  board  so  that  the  board  shall  consist  of  not  less  than  three  nor 
more  than  seven  commissioners.  The  election  on  this  question  must  be  held 
at  the  regular  municipal  election. 

Jurisdiction  of  Special  Judges 

2  June  1953 

G.  S.  7-65  giving  special  judges  chambers  jurisdiction  in  the  county  of 
residence  of  such  judge  is  not  repealed  by  the  1953  Act  authorizing  the 
appointment  of  special  judges  and  special  judges  appointed  under  this 
Act  would  continue  to  have  the  authority  and  jurisdiction  provided  by 
G.  S.  7-65. 

County  Commissioners;  Appropriation  of  Non-Tax  Levy  for 
Camp  Site  for  Girl  Scouts 

3  June  1953 

It  is  to  be  doubted  that  the  Board  of  County  Commissioners  has  the 
authority  to  appropriate  non-tax  revenues  to  apply  toward  the  purchase 
of  a  camp  site  for  Girl  Scouts,  since  this  would  not  seem  to  be  a  public 
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purpose  within  the  contemplation  of  Article  V,  Section  3,  of  the  State  Con- 
stitution. KETCHIE  V.  HEDRICK,  186  N.  C.  392,  and  BRIGGS  v. 
RALEIGH,  195  N.  C.  223. 

Motor  Vehicles;  Required  Equipment;  Directional  Signals 

3  June  1953 

Directional  signals  are  required  upon  a  motor  vehicle  to  be  registered 
in  North  Carolina  only  if  the  vehicle  bears  a  model  designation  vi^hich 
necessarily  shovi^s  that  the  vehicle  was  manufactured  or  assembled  after 
July  1,  1953. 

Criminal  Procedure;  Arrest;  Right  of  Police  Officer  to  Arrest 
Without  Warrant  or  Search  Warrant 

4  June  1953 

Construing  together  the  provisions  of  Article  6,  Chapter  15  of  the  General 
Statutes,  and  G.  S.  160-21,  it  is  doubtful  that  a  police  officer  has  the  right 
to  search,  without  a  search  warrant,  a  private  room  in  a  cafe  occupied  by 
customers  and  the  door  thereto  closed  and  a  notice  of  "private"  placed  on 
the  door.  In  such  case,  it  seems  safer  for  the  officer  to  have  a  search 
warrant  if  he  has  reliable  information  that  the  law  is  being  violated  in 
such  room.    STATE  v.  WRAY,  217  N.  C.  167. 

Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing;  Boats 

4  June  1953 

Under  the  provisions  of  Subsection  4  of  Section  800  of  the  Machinery 
Act  (G.  S.  105-302)  boats  are  listed  at  the  place  where  they  are  situated 
when  the  owner  hires  or  occupies  a  dockyard  for  use  in  connection  with 
such  boats. 

County  Commissioners;  Appropriation  of  Non-Tax  Revenues  for  Water 
AND  Sewer  Facilities;  Encouraging  Industrial  Development 

4  June  1953 

Construing  together  Chapter  158  of  the  General  Statutes,  Chapter  135, 
Public  Local  Laws  of  1925,  Chapter  413,  Public  Local  Laws  of  1927,  and 
Section  6  of  Chapter  1083,  Session  Laws  of  1947,  it  is  thought  that  the 
Commissioners  of  Buncombe  County  may  appropriate  non-tax  revenues 
to  provide  water  and  sewer  facilities  sufficient  to  meet  the  needs  of  new 
commercial  and  manufacturing  plants  being  located  in  the  County. 

Membership  on  Greensboro  Alcoholic  Board  of  Control; 
Residence  Requirements 

4  June  1953 

In  order  to  qualify  for  membership  on  the  Greensboro  Alcoholic  Board 
of  Control,  a  person  must  be  a  qualified  elector  of  the  City  of  Greensboro. 
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Schools;  Authority  of  County  Superintendent  and  County  Board  of 
Education  to  Reject  Principals 

5  June  1953 

Because  of  the  express  language  of  G.  S.  115-359,  it  is  thought  that  a 
principal  must  be  notified  of  the  termination  of  his  continuing  conti'act  by 
the  last  day  of  the  nine  months  regular  school  term  in  spite  of  the  fact 
that  a  principal  is  employed  for  ten  months.  G.  S.  115-354;  G.  S.  115-359; 
G.  S.  115-351(1).    BOARD  OF  EDUCATION  v.  DICKSON,  235  N.  C.  359. 


Inheritance  Tax;  Joint  Bank  Accounts 


5  June  1953 


When  one  joint  bank  depositor  dies  and  another  bank  depositor  acquires 
the  bank  account  by  right  of  suvivorship,  under  the  provisions  of  Subsection 
Ninth  of  G.  S.  105-2,  so  much  of  the  bank  account  as  was  owned  or  fur- 
nished by  the  deceased  person  is  subject  to  inheritance  tax. 


Sheriffs;  Fees;  Collecting  Executions 


5  June  1953 


Under  Chapter  779,  1953  S.  L.  (formerly  H.  B.  845),  Sheriffs  and 
Deputy  Sheriffs  of  Bladen  County  are  entitled  to  a  fee  of  4%  upon  all 
monies  collected  under  civil  executions. 

Motor  Vehicles;  Penalties;  Equipment 

8  June  1953 

The  penalty  for  violation  of  the  several  provisions  of  the  Motor  Vehicle 
Act  relating  to  the  equipment  of  a  vehicle  is  a  fine  of  not  more  than  $50 
and  not  less  than  $10,  or  imprisonment  not  to  exceed  30  days. 

Income  Tax;  Gross  Income;  Income  Earned  on  Federal 
Reservation;  Buck  Act 

8  June  1953 

Income  earned  by  a  civilian  on  a  Federal  reservation  such  as  Camp 
Lejeune  is  subject  to  North  Carolina   State  income  taxation. 

Seal;  Superior  Court 

8  June  1953 

The  seal  for  the  superior  court  of  each  county  is  originally  furnished 
by  the  Governor  but,  when  lost  or  destroyed,  the  county  commissioners 
shall  provide  the  replacement  and  are  required  by  statute  to  destroy  the 
old  seal,  if  it  can  be  found,  in  the  presence  of  the  chairman  of  the  board 
of  county  commissioners  of  such  county.  No  specific  language  is  required 
to  appear  on  the  seal  but  it  should  contain  the  name  of  the  county  and  the 
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language  "Superior  Court  of County, 

North  Carolina"  and  the  word  "seal." 

County  Finance  Act;  Submitting  to  Voters  the  Question  as  to 
Amount  of  Bonds 

8  June  1953 

The  County  Finance  Act  does  not  authorize  the  submission  to  the  voters 
of  the  question  as  to  the  amount  of  bonds  to  be  issued. 

Motor  Vehicles;  Rules  of  the  Road;  Hit  and  Run  Statute; 
Accident  on  Private  Property 

9  June  1953 

The  hit  and  run  statute  does  not  apply  to  an  accident  occurring  on 
private  property. 

License  Taxes;  Professional  Engineers,  Land  Surveyors  and 

Attorneys;  Employees  of  Corporation;  Section  109  of  the 

Revenue  Act 

9  June  1953 

Professional  engineers,  land  surveyors  and  attorneys  employed  full  time 
by  a  corporation  and  engaged  solely  in  handling  the  legal,  engineering  and 
land  problems  of  such  corporation  are  not  required  to  pay  license  tax  under 
Section  109  of  the  Revenue  Act. 

State  Board  of  Cosmetic  Art;  Eligibility  for  Examination 

9  June  1953 

Persons  who  practiced  cosmetic  art  on  and  before  January  1,  1942,  and 
who  do  not  apply  to  the  Cosmetic  Art  Board  for  registration  are  required 
to  take  the  examination  and  otherwise  comply  with  the  Cosmetic  Art  Law 
before  being  registered  as  an  apprentice  or  a  cosmetologist. 

Sales  Tax;  Vending  Machine;  Charitable  Use  of  Proceeds 

10  June  1953 

Sales  tax  is  due  on  sales  from  a  coca  cola  vending  machine  where  the 
profits  are  used  solely  to  send  flowers  to  the  sick  and  for  other  similar 
purposes. 

Motor  Vehicles;  Rules  of  the  Road;  Validity  of  Mechanical 
Turn  Signal 

10  June  1953 

The  mechanical  or  electrical  turn  signal,  when  approved  by  the  Depart- 
ment of  Motor  Vehicles  is  a  legal  substitute  for  the  hand  signal. 
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Bail;  Mortgage;  Automobile  Left  with  the  Sheriff  in  Lieu  op  Bond 

10  June  1953 

An  automobile  left  in  the  possession  of  the  sheriff  of  a  county  to  guaran- 
tee or  assure  return  of  a  defendant  who  is  allowed  to  go  home  for  the 
purpose  of  obtaining  funds  for  paying  fine  and  costs  can  be  sold  under 
the  order  of  the  Court,  since  the  circumstances  amount  to  an  equitable 
mortgage  in  lieu  of  bond  in  favor  of  the  State. 

Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit 

10  June  1953 

It  would  be  violative  of  G.  S.  14-234  for  the  board  of  aldermen  of  a 
town  to  purchase  land  or  a  truck  from  a  member  of  the  board.  This 
statute  prohibits  a  director  of  public  trust  contracting  for  his  own  benefit. 

License  Taxes;  Carnival  Companies;  Charitable  Exemptions  From 
County  Taxes;  Section  107  of  the  Revenue  Act 

15  June  1953 

A  county  probably  cannot  classify  carnivals  operated  by  non-profit 
organizations  as  exempt  from  a  county  carnival  license  tax  levied  pursuant 
to  the  authority  contained  in  Section  107  of  the  Revenue  Act.  In  any 
event  once  the  tax  has  been  levied,  it  cannot  be  waived  by  the  commis- 
sioners. 

Municipal  Corporations;  Authority  of  Municipality  to  Construct  a 
Pipeline  for  Furnishing  Water  to  a  Playground  Owned  by  a  Church 

15  June. 1953 

There  is  no  authority  for  a  municipality  to  appropriate  tax  funds  or 
other  public  funds  for  the  payment  of  costs  of  materials  and  labor  for 
the  construction  of  a  pipeline  to  carry  water  underground  to  a  playground 
owned  by  a  church. 

Municipalities;  Water  Supply;  Right  to  Provide  Pipeline  for  Industry 
to  Relieve  Water  Shortage 

15  June  1953 

Municipalities,  under  the  principle  of  "compensation  by  way  o±  sub- 
stitution" as  declared  in  AUSTIN  v.  SHAW,  235  N.  C.  722,  may  construct 
a  pipeline  to  be  leased  to  a  local  utility  outside  of  the  municipality  to 
relieve  the  over-burdened  water  supply,  and  charge  such  utility  a  reason- 
able amount  for  the  use  of  such  pipeline  for  reimbursement  of  the  cost  of 
construction. 
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Intoxicating  Liquor;  Forfeiture  of  Car  After  Pursuit  When  Liquor 
Thrown  Out  of  Car  by  Defendant 

15  June  1953 

Where  defendant  is  pursued  by  a  highway  patrolman  and  succeeds  in 
throwing  out  of  the  car  all  of  the  unlawful  liquor  in  same,  the  car  is  sub- 
ject to  forfeiture  if  the  defendant  is  convicted  of  unlawful  possession  and 
transportation. 

Insane  Persons  and  Incompetents;  Guardian  Appointed  on 
Certificate  of  Clerk 

16  June  1953 

A  guardian  can  be  appointed  by  the  clerk  for  a  mentally  disordered 
person  upon  a  certificate  of  a  superintendent  of  a  private  mental  institu- 
tion, if  such  mental  institution  is  licensed  by  and  under  the  supervision 
of  the  State. 

Public  Welfare;  Old  Age  Assistance;  Lien;  Liability  of  Property  of 
Husband  for  Assistance  Paid  to  Wife 

16  June  1953 

Property  solely  owned  by  husband  is  not  liable  for  or  subject  to  any  lien 
on  account  of  old  age  assistance  benefits  paid  to  the  wife.  Claims  filed  for 
old  age  assistance  benefits  must  be  filed  with  an  administrator  or  other 
personal  representative  of  the  estate  of  such  deceased  beneficiary. 

Adoption;  Consent;  County  Superintendent  of  Welfare  to  Whom 
Consent  and  Surrender  Must  Be  Made 

16  June  1953 

In  matters  of  adoption  surrender,  affidavit  and  consent  may  be  made  by 
a  parent  to  the  superintendent  of  public  welfare  of  the  county  wherein  an 
adoption  proceeding  is  pending. 

Municipalities;  Borrowing;  Bonds  as  Collateral  Security 

16  June  1953 

A  municipality  is  not  authorized  to  pledge  bonds  that  it  owns  as  collateral 
security  on  a  loan  from  a  bank. 

Election  Laws;  Automatic  Voting  Machines;  Authority  of  Counties 

AND  Municipalities  to  Purchase  Machines  Without  a 

Vote  of  the  People 

16  June  1953 

A  board  of  county  commissioners  or  the  governing  board  of  a  municipal- 
ity may  submit  the   question   of  the  acquisition   of  voting  machines  to   a 
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vote  of  the  people  under  the  1953  amendment  to  Article  20  of  Chapter  163 
of  the  General  Statutes,  or  such  governing  boards  may,  if  they  so  elect, 
acquire  voting  machines  without  submitting  this  question  to  a  vote  of  the 
people. 

Public  Health;  Rabies;  Fees  to  Be  Charged  for  Late  Vaccination 

16  June  1953 

The  rabies  law  as  amended  by  the  General  Assembly  of  1953  requires 
that  the  dog  owner  in  case  of  late  vaccination  shall  pay  the  sum  of  $1.00 
and  also  an  additional  $1.00  as  a  penalty,  making  $2.00  in  all. 

Elections;  Absentee  Voting;  Bond  Elections 

17  June  1953 

Absentee  voting  is  not  permitted  under  the  law  in  special  bond  elections, 
as  the  statute  limits  the  right  to  vote  absentee  ballots  to  general  elections. 

Adoption;  Death  of  One  Petitioner;  Effect  of  Chapter  824  of 
Session  Laws  of  1953 

17  June  1953 

Where  a  husband  and  wife  petition  the  court  for  the  adoption  of  a  child 
and  the  interlocutory  order  is  signed  but  the  husband  dies  before  the  final 
order  is  signed,  and  also  before  the  effective  date  of  Chapter  824  of  the 
Session  Laws  of  1953,  the  adopted  child  cannot  inherit  from  the  estate  of 
the  deceased  petitioner,  since  the  1953  Act  is  not  retroactive. 

Courts;   Municipal  Recorders'  Courts;  Authority  of  Town 
Commissioners  to  Establish  Schedule  of  Fees 

17  June  1953 

The  article  in  Chapter  7  of  the  General  Statutes  permitting  the  establish- 
ment of  municipal  recorders'  courts  authorizes  the  board  of  commissioners 
of  the  town  establishing  such  court  to  fix  reasonable  charges  in  the  bill  of 
costs  for  the  recorder,  solicitor  and  the  clerk. 

County  Commissioners;   Special  Proceedings;  Incompetents 

17  June  1953 

G.  S.  153-156  points  out  the  procedure  for  selling  or  renting  the  property 
of  an  indigent  inmate  of  a  county  home.  In  case  such  person  is  incompe- 
tent, a  claim  is  simply  filed  by  the  county  with  the  guardian.  If  dis- 
allowed, a  regular  civil  action  to  collect  can  be  instituted.  However,  if 
property  is  to  be  sold  for  the  satisfaction  of  the  type  of  claim,  the  special 
proceeding  pointed  out  in   the   statute   is  proper  procedure.    In   a  case  in 
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which  the  guardian  is  in  possession  of  funds  derived  from  the  sale  of  real 
property  in  another  proceeding,  it  would  seem  that  the  guardian  should 
claim  a  personal  property  exemption  for  his  ward,  and  should  plead  the 
three-year  statute  of  limitation.  G.  S.  1-52.  GUILFORD  COUNTY  v. 
HAMPTON,  224  N.  C.  817. 

Beer  and  Wine;  Prohibition  of  Sale  of  Unfortified  Wines  in  Southern 
Pines;  Prohibition  of  Sale  to  Minors 

18  June  1953 

G.  S.  18-120  provides  that  the  governing  body  of  any  municipality  in 
Moore,  and  several  other  counties  named  therein,  shall  have  power  by 
resolution  to  regulate  and  prohibit  the  sale  of  wines  within  the  corporate 
limits  of  such  municipality.  G.  S.  18-96  defines  fortified  wines.  G.  S. 
18-64  (b)  defines  unfortified  wines.  G.  S.  18-99  defines  sweet  wines  and 
makes  the  provisions  of  the  1937  ABC  Act  applicable  to  fortified  wines 
and  sweet  wines.  Under  the  foregoing  statutes,  it  is  thought  that  the 
Town  of  Southern  Pines  in  Moore  County  may,  by  proper  resolution,  legally 
prohibit  the  sale  of  unfortified  wines  within  the  town  and  allow  the  sale 
of  fortified  and  sweet  wines. 

G.  S.  18-46  provides  that  fortified  wines  may  not  be  knowingly  sold  to 
any  minor,  while  G.  S.  18-78.1  provides  that  unfortified  wines  may  be 
legally  sold  to  minors  over  eighteen.  It  is  doubtful  that  any  provision  of 
G.  S.  18-120  authorizes  the  Town  of  Southern  Pines  to  pass  any  ordinance 
changing  the  State-wide  law  as  to  the  sale  of  wine  to  minors. 

License  Taxes;  Chain  Store  Tax;  Farmers  Cooperative  Exchange; 
Section  162  of  the  Revenue  Act 

18  June  1953 

A  cooperative  organized  under  subchapter  5  of  Chapter  54  of  the 
General  Statutes  is  exempt  from  the  chain  store  tax. 

Motor  Vehicles;  Driver's  License;  Power  of  Courts;  Suspended 
Sentence  Where  Minimum  Fine  Specified 

18  June  1953 

When  the  statute  imposes  a  minimum  fine  or  imprisonment,  but  does 
not  expressly  prohibit  suspension  of  the  fine  or  sentence,  a  judge  has  the 
authority  to  suspend  the  fine  or  sentence  upon  the  usual  conditions  of 
suspension. 

Motor  Vehicles;  Driver's  License;  Foreign  License;  Resident  Having 

Virginia  License 

18  June  1953 

A  North  Carolina  resident  must  have  a  North  Carolina  operator's  license 
to  operate  a  motor  vehicle  on  the  highways  of  the  State.  It  is  not  sufficient 
for  him  to  have  a  valid  license  from  another  state. 
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Motor  Vehicles;  Drivers'  Licenses;  Power  of  Courts;  Duty  of  Clerk 
TO  Transmit  Record  of  Conviction 

18  June  1953 

G.  S.  20-24  and  20-278  are  mandatoiy  in  requiring  the  clerk  to  forward 
to  the  Department  of  Motor  Vehicles  records  of  convictions  for  motor 
vehicle  offenses. 

Criminal  Law;  Juvenile  Courts;  Child  Fifteen  Years  of  Age  Charged 
With  Breaking  and  Entering 

19  June  1953 

Children  under  fourteen  years  of  age  can  only  be  tried  in  the  juvenile 
court,  and  their  cases  are  not  within  the  jurisdiction  of  the  Superior 
Court  at  all.  Children  between  the  ages  of  fourteen  and  sixteen  years  of 
age,  where  the  offenses  are  felonies  and  the  punishment  cannot  exceed  ten 
years,  may  be  bound  over  to  the  Superior  Court  for  prosecution  or  the 
juvenile  judge  may  retain  the  case  for  his  own  disposition.  Where  children 
are  between  fourteen  and  sixteen  years  of  age  and  commit  felonies,  the 
punishment  of  which  may  exceed  ten  years,  that  is,  ten  years  or  over,  they 
are  prosecuted  in  the  Superior  Court  the  same  as  any  other  adult. 

Schools;   Supplementary  Tax;   Local  Budget 

22  June  1953 

A  supplemental  tax  was  voted  in  a  school  administrative  unit  under  the 
terms  of  Section  14,  Chapter  358,  Public  Laws  of  1939,  now  codified  as 
G.  S.  115-361.  At  a  later  date  and  after  another  referendum  vote,  the 
maximum  amount  of  the  tax  to  be  levied  was  increased.  One  of  the  pur- 
poses of  the  first  proposals  submitted  was  to  operate  the  schools  for  a 
term  of  nine  months.  Since  there  has  been  no  new  election  in  which  the 
people  have  withdrawn  their  permission  for  the  levy  of  a  supplemental 
tax,  and  the  statutes  have  not  been  materially  amended,  it  is  thought  that 
the  tax  levying  authorities  still  have  the  power  to  levy  the  maximum  tax 
authorized  in  the  referendum  elections,  although  they  should  take  into 
consideration  in  passing  upon  the  budget  the  fact  that  the  9th  month  and 
the  12th  grade  are  now  provided  by  the  State. 

Courts — General  County;  Control  Over  Docket 

23  June  1953 

The  Judge  of  a  General  County  Court  has  authority  over  the  docket  of 
his  Court  and  unless  a  case  is  calendared,  a  motion  for  continuance  on 
behalf  of  the  prosecution  is  directed  to  the  sound  discretion  of  the  Judge. 
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Banks;  Donations  for  Charitable,  Religious  and  Eleemosynary 

Purposes 

23  June  1953 

A  bank  or  any  other  business  corporation  may,  from  its  earnings  and 
profits,  make  reasonable  donations  to  public  considerations  which  promote 
the  business  of  the  bank  or  the  corporation  and  which  might  be  considered 
in  the  nature  of  expenditures  for  business  purposes,  or  in  advertising 
the  bank  and  promoting  the  community  in  which  they  do  business. 

Motor  Vehicles;  Rules  of  the  Road;   Stop  Signs;  Authority  of  City 
Council  to  Delegate  Power  to  Police  Department 

23  June  1953 

Only  the  governing  body  of  the  municipality  can  declare  certain  streets 
as  "stop"  streets,  and  this  authority  cannot  be  delegated  to  the  police 
department. 

County  Powers;  Authority  to  Donate  to  Municipality  For  Purchase 
OF  Municipal  Fire  Truck 

23  June  1953 

A  county  cannot  donate  to  the  county  seat  to  enable  the  county  seat  to 
purchase  a  fire  truck  for  use  therein. 

Refusal  of  Motorist  Using  Municipal  Off-Street  Parking  Facilities 

TO  Deposit  Required  Coin  in  Parking  Meter  as  Being  a  Violation 

of  Section  14-108  of  the  General  Statutes 

23  June  1953 

It  is  doubtful  whether  G.  S.  14-108  with  respect  to  the  unlawful  use  of 
slot  machines  would  be  applicable  to  the  enforcement  of  municipal  slot 
machines  on  parking  areas. 

Clerks  of  Court;  Cabarrus  County;  Fees  from  Emergency  Reserve 
Fund,  Chapter  1097 

23  June  1953 

The  Clerk  of  Court  is  not  entitled  to  commissions  from  the  fund  set 
aside  for  the  relief  of  law  enforcement  officers  of  Cabarrus  County.  Chap- 
ter 1097,  1953  Session  Laws. 

Municipalities;  Authority  to  Issue  Promissory  Note; 
Construction  of  Jail 

24  June  1953 

A  town  may  issue  a  promissory  note  to  raise  money  for  the  erection  of 
a  jail,  subject  to  the  constitutional  debt  limitations  and  the  provisions  of 
the  Municipal  Finance  Act  and  the  Local  Government  Act. 
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Sale  of  Re-refined  Oil;  Stocks  of  Re-refined  Oil  on  Hand  on 

July  1,  1953 

24  June  1953 

Re-refined  oil  cannot  be  offered  for  sale,  sold,  or  delivered  on  and  after 
July  1,  1953,  unless  it  bears  the  label  in  compliance  with  Chapter  1137, 
Session  Laws  of  1953. 

Courts;  Sessions  of  Recorder's  Court;  Change  of  Judgment 

24  June  1953 

Under  the  provisions  of  G.  S.  7-221  a  County  Recorder's  Court  has  no 
authority  to  reopen  a  case  after  the  end  of  the  weekly  term  at  which  final 
judgment  was  pronounced.  Therefore,  the  only  available  procedure  to  a 
person  sentenced  to  a  term  of  imprisonment  from  such  court  is  an  applica- 
tion for  parole.  G.  S.  7-220,  as  to  terms  of  Recorders'  Courts,  is  construed 
in  STATE  v.  McLEOD,  222  N.  C.  142. 

State  Ports  Authority;  Pledging  of  Net  Revenues  from  Operation  of 
Ports  to  Secure  Revenue  Bonds 

24  June  1953 

Under  the  State  Ports  Bond  Act,  the  State  Ports  Authority,  as  authorized 
by  G.  S.  143-219,  may  issue  revenue  bonds  for  making  enlargements,  ex- 
tensions and  other  improvements  in  the  ports  facilities  at  Morehead  City 
and  Wilmington,  and  pledge  the  payment  of  the  principal  and  interest  of 
such  bonds  with  the  entire  operating  net  revenues  of  these  bonds. 

Schools;  Authority  County  Superintendent  and  County  Board  of 
Education  to  Reject  Teachers 

24  June  1953 

Under  the  language  of  G.  S.  115-359  and  the  decision  in  BOARD  OF 
EDUCATION  V.  DICKSON,  235  N.  C.  359,  it  is  thought  that  a  teacher 
already  in  service  may  not  be  dismissed  by  action  of  the  county  superin- 
tendent and  the  county  board  of  education,  without  action  having  been 
taken  by  the  local   school  committee. 

Schools;  Teachers  Continuing  Contract;  Notice  Required  to 
Terminate  Contract  of  Teacher  of  Vocational  Agriculture 

25  June  1953 

It  is  thought  that  the  continuing  contract  of  a  teacher  of  vocational 
agriculture  remains  in  full  force  and  effect  unless  the  teacher  is  notified 
by  registered  mail  prior  to  the  close  of  the  school  term  that  his  contract 
is  discontinued,  this  being  by  proper  action  of  the  local  school  committee, 
county  superintendent  and   the  county  board  of  education.    It  is  thought 
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that  the  foregoing  expresses  the  legislative  intent  even  though  the  contract 
for  such  teachers  is  July  1st  to  June  30th.  Of  course  the  county  commis- 
sioners may  disallow  the  item  in  the  budget  for  the  county's  part  of  the 
vocational  educational  program.  G.  S.  115-243,  G.  S.  115-247,  G.  S.  115-354, 
G.  S.  115-359,  G.  S.  115-363 (a).  BOARD  OF  EDUCATION  v.  DICKSON, 
235  N.  C.  359. 

Incompetents;  Right  of  Surgeon  to  Perform  Operation; 
Consent  Required 

25  June  1953 

A  surgeon  is  authorized  to  perform  an  operation  on  an  adult  incompetent 
in  a  county  or  city  hospital  for  the  mentally  defective  upon  the  consent 
of  the  next  of  kin  of  such  person  and  the  operation  is  considered  necessary. 
If  the  incompetent  has  no  close  kin,  it  may  be  necessary  to  appoint  a 
guardian  to  give  consent.  In  cases  of  emergency  involving  possible  loss  of 
life  of  the  patient,  the  operation  could  be  performed  vv^ithout  consent. 

North  Carolina  Symphony  Society;  Chapter  1212,  Session  Laws  of  1953 

25  June  1953 

Nontax  funds  referred  to  in  Chapter  1212,  Session  Lavirs  of  1953, 
authorizing  donations  by  counties  and  cities  to  the  North  Carolina  Sym- 
phony Society,  would  include,  by  way  of  illustration,  proceeds  from  the 
sale  of  surplus  property,  ABC  funds  and  net  revenues  from  municipal 
utilities,  after  compliance  with  G.  S.  160-397.  Receipts  from  beer  taxes 
and  intangible  taxes  would  not  be  nontax  funds. 

Municipal  Taxation;  Sale  of  Guns 

25  June  1953 

Under  the  provisions  of  G.  S,  160-56,  a  municipal  corporation  would  be 
authorized  to  levy  a  privilege  tax  upon  the  sale  of  guns,  exclusive  of  pistols. 

County  Taxation;  Pin  Ball  Machines 

25  June  1953 

G.  S.  14-307  prohibits  the  levying  of  a  State,  county  or  municipal  tax 
with  respect  to  "pin  ball  machines"  which  are  electrically  operated  and 
"keep  an  automatic  score." 

School  Bonds;  Acceptance  of  Bids  After  Acceptance  Has  Been 
Deferred  Since  May  1951 

26  June  1953 

Bids  received  for  public  work  which  were  not  accepted  at  the  time  on 
account  of  lack  of  funds  could  not  be  accepted  more  than  two  years  after 
the  bids  were  submitted.  It  would  be  necessary  to  readvertise  for  new  bids. 
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Jury  Trials  in  Recorders'  Courts;  Costs 

29  June  1953 

A  defendant  in  county  recorder's  court  pays  the  costs  incident  to  a 
jury  trial  only  in  case  he  is  the  party  demanding  the  jury  trial  and  recovers 
judgment,  and  not  otherwise.    G.  S.  7-228,  7-204,  7-155. 

Schools;  Re-employment  Rights  of  Teachers  Entering  the 
Armed  Services 

29  June  1953 

G.  S.  115-359.1  preserves  for  teachers  who  enter  the  Armed  Services  after 
September  16,  1940  experience  increments  for  the  period  of  such  service 
as  though  the  same  had  not  been  interrupted  by  such  military  service. 
G.  S.  135-4(6)  as  amended  by  Section  3,  Chapter  1050,  Public  Laws  of 
1953,  preserves  for  teachers  who  enter  the  Armed  Services  after  July  1, 
1950,  but  prior  to  July  1,  1955  and  return  to  the  service  of  the  State 
within  a  period  of  two  years  after  honorable  discharge,  their  rights  under 
the  Teachers'  and  State  Employees'  Retirement  Act.  However,  there  seems 
to  be  no  statute  guaranteeing  to  a  teacher  who  enters  the  Armed  Services 
the  right  of  re-employment  as  a  teacher,  but  it  is  felt  that  the  public 
school  system  owes  to  such  a  teacher  a  very  strong  moral  obligation. 

Municipalities;   Right  to  Sell  Property  Used  for  Community  House 
AND  Use  Funds  for  New  Building  on  Land  Donated  for  That  Purpose 

29  June  1953 

A  municipality  has  a  right  to  sell  property  presently  devoted  to  com- 
munity center  purposes  and  apply  the  proceeds  to  the  construction  of  a 
new  recreation  center  or  community  center  building  on  land  donated  for 
that  purpose  without  violating  Article  VII,  Section  7,  of  the  Constitution, 

Municipalities;  Purchase  of  Equipment;  Advertisement 

29  June  1953 

A  municipality  which  wishes  to  purchase  a  used  fire  truck  must 
advertise  for  bids  if  the  cost  of  the  purchase  is  in  excess  of  $1,000.00,  as 
required  by  G.  S.  143-129.  Specifications  could  be  made  to  permit  the 
purchase  of  the  used  fire  truck  instead  of  a  new  one. 

Counties;  County  Commissioners;  Institute  of  Government;  Expendi- 
ture of  County  Funds  for  Surveys  of  County  Departments  by 
Institute  of  Government  on  Cost  Basis 

29  June  1953 

Boards  of  county  commissioners  are  authorized  to  include  in  their  budg- 
ets and  appropriations  funds  to  pay  the  Institute  of  Government  of  the 
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University  of  North   Carolina   for  making   surveys   and  investigations   of 
county  offices,  agencies,  and  departments  on  a  purely  cost  basis. 

Schools;  Sale  of  Abandoned  School  Property  in  Lots  or  Parcels 

29  June  1953 

It  is  thought  that  under  the  provisions  of  G.  S.  115-86  a  board  of  edu- 
cation has  authority  to  offer  abandoned  school  property  for  sale  in  indivi- 
dual lots  according  to  a  plat  of  the  pi'operty  recorded  prior  to  the  time 
the  board  of  education  acquired  title.  Of  course  the  advertisement  should 
expressly  stipulate  that  the  sale  is  to  be  by  individual  lots  and  that  the 
board  reserves   the  right  to  reject  any   and   all  bids. 

Franchise  Tax;  Exemptions;  Incorporated  Voluntary  Fire  Department 

1  July  1953 

A  non-stock,  non-profit  incorporated  voluntary  fire  department  is  ex- 
empt from  the  payment  of  franchise  tax. 

Statute  of  Limitations;  Non-Resident 

1  July  1953 

The  statute  of  limitations  on  a  cause  of  action  arising  out  of  a  motor 
vehicle  accident  in  this  State  does  not  run  in  favor  of  a  non-resident. 

Publication  of  Disbursements  of  the  County 

1  July  1953 

Under  G.  S.  153-68,  counties  are  required  to  post  and  publish  the  names 
of  every  individual  whose  account  has  been  audited,  the  amount  claimed, 
and  the  amount  allowed.  This  would  include  salaries  and  wages  paid  all 
county  officers  and  employees. 

Schools;  Supplementary  Tax;  Budget 

1  July  1953 

Under  G.  S.  115-363,  115-361,  153-124  and  160-409,  it  is  thought  that  any 
surplus  from  a  levy  of  a  supplemental  school  tax  remaining  at  the  end  of 
the  fiscal  year  must  be  taken  into  consideration  in  making  the  budget  and 
fixing  the  tax  rate  for  the  succeeding  fiscal  year.  Such  surplus  cannot  be 
used  during  the  current  fiscal  year  unless  a  supplemental  budget  is  made 
and  approved  by  the  tax  levying  authorities  and  the  State  Board  of  Edu- 
cation. SCHOOL  TRUSTEES  v.  BENNER,  222   N.  C.  566. 

Habeas  Corpus;  Authority  of  Judge  to  Refuse  Issuance  of  Writ 

2  July  1953 

A  petitioner  or  applicant  for  a  writ  of  habeas  corpus  is  required  to  com- 
ply with  G.   S.  17-7  and  to  make  the  necessary  allegations  which  legally 
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entitle  him  to  an  issue  of  the  writ.  Unless  these  necessary  allegations  are 
made  a  judge  of  the  Superior  Court  has  a  right  to  refuse  to  issue  the 
writ. 

Criminal  Law;  Temporary  Larceny  of  Automobile;  Owner  Permitting 
Person  to  Take  Car  to  Try  it  Out 

2  July  1953 

Where  a  person  obtains  possession  of  a  car  from  a  used  car  lot  with 
consent  of  owner  for  the  alleged  purpose  of  trying  the  car  out  and  does 
not  return  the  car  at  the  agreed  time,  under  STATE  v.  DELK,  212  N.  C. 
631,  it  is  doubtful  if  a  prosecution  will  lie  for  larceny  or  larceny  for  tem- 
porary use.  There  is  a  probability  that  an  indictment  for  larceny  on  the 
theory  of  obtaining  possession  by  trick  or  fraud  might  be  maintained,  but 
no  decision  of  the  Supreme  Court  has  been  found  relating  to  approximately 
similar  facts. 

Claim  and  Delivery;  Power  of  Sheriff  to  Seize  Property 
Concealed  in  a  Building 

2  July  1953 

G.  S.  1-480  gives  the  Sheriff  authority  to  cause  a  building  to  be  broken 
open  in  order  to  seize  property  described  in  a  claim  and  delivery  proceed- 
ing. Of  course  the  applicable  statutes  should  be  strictly  followed  and  no 
more  force  should  be  used  than  is  reasonably  necessary  to  take  possession 
of  the  property  and  the  building  should  not  be  damaged  at  all  if  it  can  be 
avoided. 

Contracts;  Impossibility  of  Performance  Due  to  Legal 
Prohibition;   Damages 

2  July  1953 

Non-performance  of  a  contract  is  excused  where  performance  is  rendered 
impossible  by  the  law.  One  of  the  conditions  implied  in  a  contract  is  that 
the  promissor  shall  not  be  compelled  to  perform  if  performance  is  rendered 
impossible  by  an  act  of  the  law.  A  contract  which  is  legal  in  its  inception, 
but  becomes  illegal  by  subsequent  statutory  enactment,  is  wholly  termi- 
nated as  soon  as  the  statute  takes  effect  and  no  action  can  be  maintained 
by  either  party  for  failure  to  perfomi  the  obligations  of  the  contract  after 
the  illegality  has  attached.  12  American  Jurisprudence  (Contracts),  Sec- 
tion 379,  pages  954  and  955.  This  identical  question  seems  to  have  never 
been  decided  by  our  courts.  Since  there  seems  to  be  no  North  Carolina  case 
in  point,  a  party  to  such  contract  might  be  justified  in  paying  a  small  con- 
sideration in  order  to  settle  a  doubtful  claim. 

Ad  Valorem  Taxation;   Payment  of  Delinquent  Taxes  into  General 
Fund;  What  Constitutes  Delinquent 

2  July  1953 

The  word  "delinquent"  as  it  appears  in  Chapter  827  of  the  Session  Laws 
of  1953  authorizing  payment  of  taxes  delinquent  for  two  or  more  years  into 
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the  general  fund  of  the  county  refers  to  those  taxes  which  are  unpaid  at 
the  time  of  settlement  by  the  tax  collector. 

Counties;  Taxation;  Beer  and  Wine;  Tax  on  Wine  Dealers 

3  July  1953 

It  would  seem  that  the  only  statute  allowing  counties  to  tax  the  retail 
sale  of  wine  is  G.  S.  18-76,  which  places  a  privilege  tax  upon  the  sale  of 
unfortified  wine.  Fortified  wines  may  be  sold  only  in  A. B.C.  stores.  G.  S. 
18-95.  However,  G.  S.  18-99  permits  the  sale  of  sweet  wines  in  hotels, 
restaurants  and  drugstores  under  the  circumstances  enumerated  in  the 
statute.  G.  S.  18-85.1  places  a  State  tax  of  forty  cents  per  gallon  on  forti- 
fied wines.  G.  S.  105-60,  105-62  prohibit  counties  from  levying  any  privi- 
lege tax  upon  hotels  and  restaurants.  It  is  difficult  to  see  why  the  General 
Assembly  has  not  authorized  a  privilege  tax  upon  the  sale  of  sweet  wines 
in  hotels,  restaurants  and  drugstores. 

Harnett  County  Rural  Law   Enforcement   Officers; 
Service  of  Civil  and  Criminal  Process 

3  July  1953 

Chapter  547,  Session  Laws  of  1953,  authorize  the  Board  of  Commission- 
ers of  Harnett  County  to  employ  rural  law  enforcement  officers.  Section 
2  of  the  Act  gives  such  officers  the  authority  that  the  Sheriff  has  to  serve 
civil  and  criminal  process.  It  is  thought  that  such  process  should  be  di- 
rected to  "The  Sheriff  or  other  lawful  officer  of  Harnett  County"  except 
that  a  civil  summons  issued  by  a  justice  of  the  peace  may  be  directed  to 
any  canstable  or  other  lawful  officer  of  the  county.  There  is  some  doubt 
that  these  special  officers  would  have  authority  to  serve  process  directed 
to  the  Sheriff  only. 

Municipal  Corporations;  Residence  Requirements  of  Chief  of  Police, 
Town  Clerk  and  Tax  Collector 

3  July  1953 

In  spite  of  the  1951  amendment  to  G.  S.  160-25,  it  is  thought  that  a  chief 
of  police,  a  town  clerk  and  a  town  tax  collector  are  all  public  officials 
within  the  contemplation  of  Article  VI,  Section  7  of  the  North  Carolina 
Constitution.  Therefore,  it  is  thought  that  only  qualified  voters  within  the 
town  can  qualify  for  these  offices. 

Appropriations  Act  of  1953;  Retroactive  Pay  Increase;  Employees 
Engaged  in  Repairing,  Altering  or  Renovating  State  Buildings 

3  July  1953 

Employees  engaged  in  force-account  construction,  repairing,  and  altera- 
tions of  buildings  of  State  institutions  whose  length  of  employment  may 
be  reasonably  ascertained  and  whose  source  of  payment  is  appropriations 
from  the  permanent  improvement  fund,  and  who  are  not  paid  from  the 
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general  fund,  are  not  entitled  to  the  retroactive  pay  increase  provided  by 
the  General  Assembly  of  1953. 

Courts;  Justices  of  the  Peace;  Deputy  Sheriff  Acting 
AS  Justice  of  the  Peace;  Fees 

6  July  1953 

Where  a  deputy  sheriff  is  commissioned  as  a  magistrate  for  the  purpose 
of  issuing  warrants,  there  being  no  statutory  provision  to  the  contrary, 
he  is  allowed  to  retain  the  usual  fees  of  a  magistrate,  and  the  justice  or 
inferior  court  to  whom  the  case  is   removed  would   retain  the  trial  fees. 

Old  Age  Assistance;  Attorneys'  Fees;  Lien 

6  July  1953 

The  old  age  assistance  lien  law  does  not  provide  for  attorneys'  fees  to 
be  paid  the  county  attorney  for  his  duties  in  connection  with  such  liens. 
The  board  of  county  commissioners  can  increase  the  county  attorney's 
compensation  in  its  discretion  for  these  extra  duties. 

Public  Welfare;  Adoption;  Consent  Where  One  or  Both 
Parents  Are  Mentally  Incompetent;  S.  B.  47 

6  July  1953 

Under  S.  B.  47  the  adoption  court  may  appoint  a  next  friend  to  give  or 
withhold  consent  upon  a  finding  of  mental  incompetency  of  one  or  both  of 
the  natural  parents  of  a  child.  This  is  not  based  on  incurable  insanity,  and 
the  County  Superintendent  of  Welfare  can  make  the  investigation  as  to 
incurable  insanity  and  also  give  or  withhold  consent  for  adoption  purposes. 

Civil  Procedure;  Alias  Summons;  Chapters  176  and  1143, 
1953  Session  Laws 

7  July  1953 

Under  the  provisions  of  Chapter  1143,  Session  Laws  of  1953,  the  Sheriff 
has  twenty  days  instead  of  ten  days  within  which  to  serve  a  summons. 
Chapter  176,  Session  Laws  of  1953,  rewrites  G.  S.  1-95  and  1-96  substitut- 
ing an  endorsement  on  the  original  summons  for  the  issuance  of  alias  and 
pluries  summons.  The  Act  became  effectual  on  July  1,  1953,  but  applies 
to  litigation  pending  on  said  date  as  well  as  to  litigation  thereafter  begun. 

Architects;  Necessity  of  Supervision  in  Construction  of 
Public  Buildings 

7  July  1953 

Plans  for  the  construction  of  a  church  should  be  formulated  by  duly 
licensed  architect  under  the  statute  defining  architects.  It  is  not  clear, 
however,  when  such  a  building  is  to  be  constructed  under  the  immediate 
supervision   of  an   architect. 
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Intoxicating  Liquor;  Turlington  Act;  Paint  Thinner 

7  July  1953 

Under  G.  S.  18-1  liquids  and  compounds,  whether  medicated,  proprietary, 
patented  or  not  and  by  whatever  name  called,  containing  one-half  of  one 
percentum  or  more  of  alcohol  by  volume  and  are  or  can  be  used  for  bev- 
erage purposes,  are  prohibited,  and  their  use  and  possession  made  unlaw- 
ful, and  tUis  provision  to  this  extent  is  also  applicable  to  counties  operating 
under  the  ABC  laws. 

Public  Health;  Milk  Ordinance;  Orphanages 

7  July  1953 

Where  the  regulations  of  a  local  health  unit  require  milk  to  be  pasteu- 
rized the  regulation  would  be  applicable  to  orphanages  operated  by 
churches  since  such  institutions  are  not  exempt  from  public  health  laws 
and  regulations. 


Divorce;  Insane  Person 


8  July  1953 


In  all  cases  where  a  husband  and  wife  have  lived  separate  and  apart  for 
five  consecutive  years,  without  cohabitation,  and  are  still  so  living  separate 
and  apart  by  reason  of  the  incurable  insanity  of  one  of  them,  the  court 
may  grant  a  decree  of  absolute  divorce  upon  the  petition  of  the  sane 
spouse,  provided  the  evidence  shall  show  that  the  insane  spouse  is  suffering 
from  incurable  insanity,  and  has  been  confined  for  five  consecutive  years 
next  preceding  the  bringing  of  the  action  in  an  institution  for  the  care 
and  treatment  of  the  mentally  disordered. 

Sales  Tax;  Religious  Organizations;  Sales  by  Religious 
Organizations  Not  Exempt 

8  July  1953 

Retail  sales  made  at  a  "salvage"  or  "rummage"  sale  are  subject  to  the 
State  retail  sales  tax  even  though  such  sales  are  conducted  by  religious 
societies  or  organizations. 

Inns,  Hotels,  and  Restaurants;  Admittance  op  Dogs  to  Bedrooms 

8  July  1953 

It  is  unlawful  for  any  innkeeper  or  guest  owning,  keeping,  or  who  has 
in  his  care  a  dog  or  dogs,  to  permit  such  a  dog  or  dogs  admittance 
to  any  bedroom  or  rooms  used  for  sleeping  purposes  in  any  inn  or  hotel. 
Any  person  violating  the  provisions  of  this  section  shall  be  guilty  of  a  mis- 
demeanor and,  upon  conviction,  shall  be  fined  not  exceeding  $50.00  or  be 
imprisoned  not  more  than  30  days. 
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Public  Contracts;  Lowest  Responsible  Bid  Under  G.  S.  143-129 

8  July  1953 

In  an  advertisement  for  bids  under  G.  S.  143-129,  three  bidders  each 
submitted  a  base  bid  and  a  bid  on  three  alternates.  A  fourth  bidder  sub- 
mitted only  a  base  bid  and  a  bid  on  alternate  No.  1.  Upon  recommendation 
of  the  architects,  the  governing  body  has  decided  to  accept  an  alternate  on 
which  the  fourth  bidder  did  not  submit  a  bid.  Under  those  circumstances, 
it  is  thought  that  the  bid  of  the  fourth  bidder  should  not  be  counted  and 
that  the  contract  should  be  let  to  the  lowest  responsible  bidder  among  the 
fii"st  three  bidders. 

Sales  Tax;  Single  Article;  Property  Becoming  Part  of 
Building  or  Other  Structure 

9  July  1953 

A  broadcasting  station  television  antenna  would  not  constitute  a  single 
article  subject  to  the  sales  or  the  use  tax  of  $15.00  limitation.  Any  component 
part  of  such  antenna  would,  however,  be  subject  to  such  limitation  if  the 
purchase  price  with  respect  to  such  component  part  exceeds  $500.00.  To 
illustrate,  if  the  purchase  price  of  the  "supporting  pole"  exceeds  $500.00 
it  is  subject  to  the  $15.00  maximum,  or  if  the  purchase  price  of  a  "junction 
box"  or  "batwing  radiator"  exceeds  $500.00,  the  tax  with  respect  to  such 
box  or  radiator  would  be  subject  to  the  $15.00  single  article  maximum. 

Deeds  of  Trust;   Cancellation  by  Attorney  in   Fact 
or  Personal  Representative 

9  July  1953 

Under  G.  S.  45-37(1)  a  deed  of  trust  may  be  cancelled  of  record  by 
an  agent  or  attorney  in  fact  of  the  trustee  regularly  appointed  in  a 
formal  power  of  attorney  duly  registered. 

Under  the  same  subsection  it  is  provided  that  a  deed  of  trust  may  be 
cancelled  of  record  by  the  personal  representative  of  the  deceased  trus- 
tee. However  in  a  case  in  which  some  of  the  notes  have  been  lost,  it  would 
seem  advisable  for  the  personal  representative  to  require  an  indemnify- 
ing  bond. 

County  Commissioners;   Blanket  Bond  for  County 
Officers  and  Employees 

9  July  1953 

Since  the  various  statutes  requiring  elected  county  officials  to  make 
bond  vary  so  greatly  as  to  the  terms  of  such  bonds,  it  is  doubtful  that  a 
board  of  county  commissioners  is  authorized  to  allow  the  Clerk  of  the 
Superior  Court,  Register  of  Deeds,  the  Sheriff,  the  Coroner  or  Constables 
to  make  a  blanket  public  employees  honesty  bond  with  a  faithful  per- 
formance clause.  However,  Chapter  799,  Session  Laws  of  1953  rewrites 
G.  S.  109-4  so  as  to  allow  assistants,  deputies  and  other  persons  regularly 
employed  in  county  offices  to  be  covered  by  such  a  blanket  bond. 
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Schools;  Supplements;  A.B.C.  Funds 

9  July  1953 

Construing-  together  G.  S.  115-356,  115-363 (a),  18-57  and  18-81.1,  it  is 
thought  that  a  board  of  county  commissioners  may  approve  a  budget  of 
the  county  board  of  education,  supplementing  any  object  of  expenditure 
in  the  current  expense  budget  by  an  appropriation  of  A.B.C.  funds  or  the 
county's  part  of  the  beer  and  wine  tax,  provided  the  State  Board  of  Edu- 
cation shall  approve  the  budget  as  to  financial  soundness. 

Municipal  Officials;   Residence  Requirements; 
Town  Clerk  and  Tax  Collector 

9  July  1953 

The  office  of  town  clerk  and  tax  collector  is  a  public  office,  and  even 
though  G.  S.  160-25  does  not  specifically  provide  that  the  person  filling 
this  office  shall  be  a  resident  of  the  town,  we  have  consistently  rendered 
opinions  that,  since  one  of  the  qualifications  for  holding  public  office  is 
that  a  person  shall  be  a  qualified  voter  in  the  political  subdivision  which 
he  is  to  serve,  all  persons  holding  such  positions  shall  be  residents  of  such 
political  subdivision. 

Municipal  Corporations;  Water  Rates  Inside  and  Outside  the 
Corporate  Limits  of  a  Municipality 

9  July  1953 

Under  the  provisions  of  G.  S.  160-256,  a  municipality  may  fix  a  different 
rate  for  furnishing  water  to  residents  outside  its  corporate  limits  than 
that  which  is  fixed  for  residents  of  the  municipality. 

Municipal  Taxation;   Privilege  License  Taxes;   Enforcement 

9  July  1953 

If  a  municipal  ordinance  requires  a  person  to  secure  a  privilege  license, 
and  such  person  fails  or  refuses  to  secure  such  a  license,  such  person 
would  be  guilty  of  a  misdemeanor  under  the  provisions  of  G.  S.  14-4 
which  makes  the  violation  of  a  town  ordinance  a  misdemeanor  within  the 
jurisdiction  of  a  justice  of  the  peace. 

Courts;  Terms  of  General  County  Courts 

10  July  1953 

Under  G.  S.  7-272  and  the  decision  in  STATE  v.  McLEOD,  222  N.  C. 
142,  it  is  thought  that  a  term  of  a  General  County  Court  begins  on  the 
first  Monday  of  each  month  and  expires  by  limitation  at  the  time  fixed 
by  law  for  the  beginning  of  the  next  succeeding  term.  The  presiding  Judge 
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may  recess  the  Court  from  day  to  day  or  to  a  day  certain  during  the 
month  or  in  his  discretion  may  adjourn  the  Court  for  the  term  when  all 
cases  on  the  docket  and  ready  for  trial  have  been  disposed  of.  21  C.  J.  S., 
233. 

Wills;  Authority  of  Testator  to  Exempt  Executors  and 
Trustees  from  Filing  Annual  Accounts 

10  July  1953 

Executors  and  trustees  under  wills  are  required  by  law  to  file  annual 
accounts  without  exception,  and  the  testator  in  a  will  has  no  legal  author- 
ity by  clause  in  the  will  to  relieve  his  executors  and  trustees  from  the 
duty  of  filing  such  annual  accounts. 


Sales  Taxes;  Federal  Taxes;  Colleges 


10  July  1953 


A  purchase  by  an  educational  institution  not  operated  for  profit  of  mate- 
rials to  be  used  in  carrying  on  the  work  of  the  institution  is  exempt  from 
the  North  Carolina  Sales  Tax. 

Courts;  Clerk;  Summons  Under  1953  Amendment  to  G.  S.  1-89 

10  July  1953 

Under  the  amendment  to  G.  S.  1-89  (Chapter  441,  Session  Laws  of  1953), 
it  is  thought  that  a  Deputy  Clerk  of  the  Superior  Court  now  has  author- 
ity to  issue  a  summons  in  a  civil  action  in  his  own  name. 

License  Tax;   Drink  Dispensers;   Concessionaire 

10  July  1953 

When  a  person  operates  a  drink  dispenser  in  a  mill  owned  and  operated 
by  another  person  pursuant  to  a  concession  or  permit  from,  the  owner  of 
such  mill,  the  place  where  the  dispenser  is  located  is  not  the  "place  of 
business"  of  the  owner  of  the  machine.  Therefore,  the  owner  of  the 
machine  is  not  exempted  by  Section  130%  of  the  Revenue  Act  from  the 
license  tax  imposed  on  distributors  or  operators  of  such  machines. 

(1)    Ad   Valorem    Taxes;    Delinquent   Taxes; 

Payment  into  the  General  Fund 

(2)   Double  Office  Holding;   Tax  Supervisor;  Tax  Collector; 

Deputy  Sheriff 

10  July  1953 

The  positions  of  tax  supervisor,  tax  collector  and  deputy  sheriff  are  all 
three  public  offices  within  the  meaning  of  the  constitutional  provision 
prohibiting  double  office  holding. 
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Municipal  Corporations;  Railroads;  Extension  of  Street 
Through  and  Over  Railroad  Track 

13  July  1953 

A  municipal  corporation  under  the  general  laws  dealing  with  such  unit 
of  government  has  the  right  to  extend  and  reopen  streets,  even  though 
this  involves  the  street  extending  over  the  lines  of  a  railroad  running  over 
the   corporate   limits. 

Courts;  Municipal-County  Court;  Appearance  Bonds; 
Reduction  of  Amounts  of  Appearance  Bonds 

13  July  1953 

A  municipal-county  recorder's  court  organized  under  the  General  Stat- 
utes of  the  State  has  the  same  authority  to  entertain  petitions  for  the 
reduction  of  forfeited  bonds  as  authority  exercised  by  a  judge  of  the 
superior  court. 

Insane  Persons;  Doctors'  Certificate;  Doctor's  Presence  at  Hearing 

13  July  1953 

Under  the  provisions  of  G.  S.  122-46,  relating  to  the  commitment  of 
alleged  mentally  disordered  persons  to  a  state  hospital  for  observation, 
it  is  not  necessary  for  the  doctors  to  appear  personally  at  the  hearing, 
for  the  statute  only  provides  for  the  doctors  to  make  affidavit  that  the 
mentally  disordered  person  is  in  need  of  observation  and  admission  to  a 
hospital. 

Ad   Valorem   Taxation;    Delinquent   Taxes; 
Payment  into  the  General  Fund 

13  July  1953 

G.  S.  153-9  (42),  enacted  by  the  1953  General  Assembly,  authorizes  the 
Board  of  County  Commissioners  to  pay  into  the  general  fund  all  or  any 
part  of  the  proceeds  of  taxes  which  are,  when  collected,  two  or  more  years 
delinquent.  This  statute  is  not  limited  to  any  particular  tax  or  taxes,  but 
applies  to  all  taxes.  Furthermore,  it  applies  to  taxes  which  have  already 
become  delinquent  as  well  as  to  those  which  become  delinquent  in  the 
future. 

Salaries  and  Fees;   Limitation  on  Authority  of  County 
Commissioners  to  Change  Fees 

14  July  1953 

Chapter  1227  of  the  1953  Session  Laws  limits  the  County  Commissioners 
of  Montgomery,  in  their  power,  to  change  the  salaries  of  their  officers  and 
employees  to  twenty  per  cent  (20%)  of  the  salary  notwithstanding  the 
power  given  the  Commissioners  in  Chapter  530  of  the  1953  Session  Laws. 
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Bail;  Sheriff,  Deputy  Sheriff,  Constable,  Jailer,  or  the  Wife  of 
Either  of  Said  Officials  Not  Permitted  to  Take  Bail 

14  July  1953 

G.  S.  15-107  expressly  prohibits  the  wife  of  a  sheriff,  deputy  sheriff,  con- 
stable, or  jailer  to  act  as  agent  for  a  bonding  company  or  a  professional 
bondsman   engaged   in   taking  bail   in   criminal   cases. 

Sales  Tax;  Exemptions;  Materials  Used  in  Street  Construction 

14  July  1953 

When  a  person  is  required  by  a  municipality  to  install  curb  and  gutter 
but  is  permitted  by  the  city  to  do  so  himself  and  at  his  own  expense,  a 
purchase  of  materials  by  him  for  use  in  such  work  is  not  "for"  the  city. 
Such  purchase  is  therefore  not  exempt  from  the  sales  tax. 

Beer  and  Wine;  Illegal  Transportation  and  Possession 

14  July  1953 

Construing  together  G.  S.  18-48  and  18-58,  it  is  thought  that  it  is  not 
unlawful  for  a  person  to  transport  in  this  State  or  to  have  in  his  posses- 
sion not  more  than  one  gallon  of  beer  legally  purchased  outside  North 
Carolina,  without  the  North  Carolina  tax  stamp  being  attached  thei'eto. 
In  all  other  cases  the  Federal  and  North  Carolina  tax  stamps  must  be 
attached.  STATE  v.  PARKER,  234  N.  C.  236;  STATE  v.  EARNHARDT, 
230  N.  C.  223;  STATE  v.  GORDON,  225  N.  C.  241. 

Search  Warrant;  Authority  of  Deputy  Clerk  of  the  Superior 
Court  to  Issue;  G.  S.  18-13 

15  July  1953 

A  deputy  clerk  of  the  superior  court  has  no  authority  to  issue  a  search 
warrant  under  G.  S.  18-13  and  evidence  discovered  under  a  search  war- 
rant issued  by  such  deputy  clerk  cannot  be  used  against  the  defendant. 
A   search   warrant  can   be   served   on    Sunday. 

Costs;  Liability  of  County;  Number  of  Witnesses; 
Approval  of  Solicitor 

15  July  1953 

Under  Chapter  58  of  the  Session  Laws  of  1953  the  solicitor  no  longer 
approves  bills  of  costs.  They  are  approved  by  the  clerk  of  the  court. 

County  and  State  ABC  officers  on  fixed  salaries  cannot  prove  attend- 
ance and  receive  witness  fees  for  attending  superior  or  inferior  courts 
within  the  territorial  boundaries  in  which  such  officers  have  authority  to 
make  arrests. 
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Marriage  Laws;  Want  of  Capacity  to  Marry;  Marriages  Between 
White  Persons  and  Persons  of  Asiatic  Descent 

15  July  1953 

There  is  no  prohibition  in  this  State  against  the  marriage  between  white 
persons  and  those  of  Asiatic  descent. 

Public  Contracts;  Necessity  for  Competitive  Bidding 

15  July  1953 

The  contract  for  the  construction  of  a  public  building,  the  cost  of  which 
will  exceed  $15,000.00,  must  be  advertised  and  awarded  in  accordance  with 
the  provisions  of  Article  8  of  Chapter  143   of  the  General   Statutes. 

Sales  and  Use  Tax;  Sale  of  Service;  3-D  Glasses 

15  July  1953 

A  sales  and  use  tax  question  has  been  presented  with  respect  to  trans- 
actions involving  glasses  used  to  view  third  dimension  movies.  Some  motion 
picture  exhibitors  who  furnish  glasses  to  their  patrons  merely  increase 
the  price  of  admission,  others  increase  the  total  ticket  charge  but  show  the 
price  of  the  glasses  as  a  separate  item  on  the  ticket,  and  others  go  a  step 
further  and  make  the  charge  for  the  glasses  optional  with  the  patron 
depending  on  whether  the  patron  wants  the  glasses. 

After  giving  careful  consideration  to  this  matter,  it  is  my  opinion  that 
there  is  no  sale  within  the  meaning  of  the  sales  tax  law  in  any  of  the 
three  situations  above.  In  my  opinion,  such  charge  as  is  made  with  re- 
spect to  the  glasses  is  in  the  nature  of  a  service  charge. 

A  different  situation  is  presented  when  an  exhibitor  purchases  3-D 
glasses.  In  my  opinion  the  3%  sales  or  use  tax  would  apply  with  respect 
to  sales  to  an  exhibitor.  This  is  consistent  with  the  above  opinion  that 
the  exhibitor  does  not  purchase  the  glasses  for  resale  but  purchases  them 
for  use. 

Sales  Tax;  Exemptions;  Town  Community  House;  Sale  of  Meals 

15  July  1953 
Meals  served  and  sold  in  a  Town  Community  House  by  the  hostess  who 
is  operating  the  House  are  subject  to  the  State  retail  sales  tax. 

Lottery  Laws;  "Hollywood" 

15  July  1953 

In  order  to  constitute  a  lottery  in  this  State,  there  must  be  three  ele- 
ments present,  to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the  win- 
ner of  the  prize  is  to  be  determined  by  some  formula  of  chance.  STATE 
V.  LIPKIN,  169  N.  C.  265. 
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Schools;   Authority  to  Employ  Janitors 

15  July  1953 

Construing  together  G.  S.  115-55,  G.  S.  115-134  and  G.  S.  115-354,  it  is 
thought  that  the  County  Board  of  Education  and  not  the  local  school  com- 
mittee has  authority  to  employ  janitors.  WIGGINS  v.  BOARD  OF  EDU- 
CATION, 198  N.  C.  301. 

North  Carolina  Board  of  Nurse  Examiners;  Chapter  1199  of  the  Ses- 
sion Laws  of  1953;  Board  of  Nurses  Registration  and  Nursing 
Education;  Renewal  of  License;  Fees;  Practical  Nurses; 
Penalties;  Basic  Requirements  for  Accreditation  of 
School    of    Nursing;    Adequate    Clinical 
Facilities;  Licensure  by  Reciprocity 

15  July  1953 

The  present  Board  of  Nurse  Examiners  has  authority  to  give  notice  and 
collect  renewal  license  fees  from  registered  nurses  which  will  be  applicable 
for  the  year  of  1954,  and  the  same  procedure  is  likewise  applicable  to 
practical  nurses. 

Estates;  Distribution  of  Estates;  Statutes;  Statutory  Construction 

15  July  1953 

Chapter  1325  of  the  Session  Laws  of  1953,  relating  to  the  distribution 
of  personal  property  where  there  is  a  surviving  widow  but  no  children, 
would  not  be  applicable  with  respect  to  estates  of  persons  dying  prior  to 
the  effective   date  of  the   1953   Act. 

Public  Health;  County  Board  of  Health;  Mosquito  Control;  Nuisance 

16  July  1953 

The  primary  enforcement  and  expense  involved  in  the  program  of  mos- 
quito control  and  the  abatement  of  nuisances  is  upon  the  local  board  of 
health  with  the  cooperative  assistance  of  the  North  Carolina  State  Board 
of  Health. 

Jurors;  Method  of  Making  Jury  List  for  County  Recorder's  Court 

16  July  1953 

Where  jury  trials  are  demanded  in  a  recorder's  court  of  county-wide 
jurisdiction,  the  jury  should  be  selected  fi'om  the  county-wide  list  of  jurors. 

(1)   Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit 

(2)  Double  Office  Holding;  Membership  on  Local  ABC  Board 

and  Membership  on  Local  School  Board 

16  July  1953 

It  would  be  unlawful  for  a  local  school  board  to  purchase  supplies  for 
the  school  from  a  local  merchant  who  is  a  member  of  the  board.  See  G.  S. 
14-234- 
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The  office  of  membership  on  a  local  ABC  board  and  that  of  membership 
on  a  local  school  board  are  both  offices  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and 
one  person  may  not  hold  both  of  these  offices  at  the  same  time.  The  accept- 
ance of  a  second  office  by  one  already  holding  a  public  office  operates  ipso 
facto  to  vacate  the  first. 

Municipalities;  Plan  D  Government;  Double  Office  Holding; 
Member  of  Council  Acting  as  City  Treasurer 

16  July  1953 

It  is  thought  that  G.  S.  160-347  enacted  in  1935  repeals  the  provisions 
of  G.  S.  160-294  to  the  extent  of  conflicts  between  the  two  Acts.  Therefore, 
it  is  thought  that  the  mayor  and  council  of  a  city  operating  under  Plan  D 
form  of  Government  have  authority  to  elect  a  member  of  the  council  to 
serve  as  city  treasurer  at  a  salary  not  exceeding  $900  per  annum  for  his 
additional  services  as  treasurer. 

It  is  also  thought  that  the  council  has  the  optional  authority  to  create 
the  separate  office  of  city  treasurer  to  be  filled  by  appointment  of  the  city 
manager  at  a  salary  to  be  fixed  by  the  council. 

It  is  also  thought  that  G.  S.  160-345  and  G.  S.  160-347  do  not  violate 
the  provisions  of  the  State  Constitution  prohibiting  double  office  holding. 
Article  XIV,  Section  7,  North  Carolina  Constitution.  McCULLERS  v. 
COMMISSIONERS,  158  N.  C.  75;  BRIGMAN  v.  BALEY,  213  N.  C.  119, 
and  EDWARDS  v.  BOARD  OF  EDUCATION,  235  N.  C.  345. 

Sales  Tax;  Sales  of  Handmade  Articles 

16  July  1953 

Retail  sales  of  crocheted  doilies,  chenille  spreads,  etc.  by  the  person  who 
makes  them  are  subject  to  the  State  retail  sales  tax. 

Municipalities;  Constitutional  Law;  Public  and  Private  Acts 

16  July  1953 

It  is  thought  that  an  act  extending  the  corporate  limits  of  a  municipality 
is  a  private  law  within  the  contemplation  of  Article  II,  Section  12  of  the 
State  Constitution.  However,  the  courts  hold  that  it  will  be  conclusively 
presumed  that  the  notice  required  by  that  section  was  given  before  the 
passage  of  such  an  act.  MATTHEWS  v.  BLOWING  ROCK,  207  N.  C. 
450;  and  HIGHLANDS  v.  HICKORY,  202  N.  C.  167,  and  COX  v.  COM- 
MISSIONERS OF  PITT  COUNTY,  146  N.  C.  584.  The  journal  of  the 
Legislature  is  competent  evidence  only  for  the  purpose  of  ascertaining 
whether  a  law  has  been  passed  in  accordance  with  the  provisions  of  Section 
14,  Article  II,  of  the  State  Constitution.  WILSON  v.  MARKLEY,  133 
N.  C.  616  and  LEONARD  v.  COMMISSIONERS,  185  N.  C.  527. 
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Adoption;  Consent;  No  Information  as  to  Parentage;  Foundling 

17  July  1953 

Where  a  petitioner  desires  to  adopt  a  child  that  is  a  foundling  and  whose 
parentage  is  unknown,  the  clerk  of  the  superior  court  may  find  that  there 
is  no  qualified  person  available  to  give  consent,  and  upon  a  publication  of 
proper  notice  may  find  that  the  child  has  been  abandoned  and  appoint  a 
next  friend  to  give  or  withhold  consent.  The  parents  being  unknown,  pro- 
vision for  serving  notice  on  unknown  parties  is  made  by  the  acts  of  the 
General  Assembly  of  1953. 

Courts;  Commissions  Allowed  Clerk  of  the  Superior  Court 
Under  G.  S.  2-26 

17  July  1953 

Under  Article  IX,  Section  5,  of  the  State  Constitution  providing  that 
the  clear  proceeds  of  all  penalties,  forfeitures  and  all  fines  collected  in 
the  several  counties  for  any  breach  of  the  penal  or  military  laws  of  the 
State  shall  belong  to  and  remain  in  the  several  counties  and  shall  be 
faithfully  appropriated  for  the  establishment  and  maintenance  of  the 
public  schools,  it  is  thought  that  that  part  of  G.  S.  2-26  authorizing  the 
Clerks  of  the  Superior  Court  to  retain  a  commission  on  fines,  penalties, 
etc.,  is  in  conflict  with  the  constitutional  provision.  Therefore,  a  Clerk 
of  the  Superior  Court  is  not  safe  in  retaining  commissions  upon  such 
items.  HIGHTOWER  v.  THOMPSON,  231  N.  C.  491;  BOARD  OF  EDU- 
CATION V.  HIGH  POINT,  213  N.  C.  636,  197  S.  E.  191;  STATE  v. 
MAULTSBY,  139  N.  C.  583,  51  S.  E.  956. 

License  Taxes;  Electrical  Contractor;  Section  155 

17  July  1953 

In  a  town  of  10,000  and  less  than  20,000  population,  an  electrical  con- 
tractor must  pay  a  State  license  tax  of  $17.50  per  year  unless  such  person 
employs  only  one  other  person,  in  which  case  the  tax  is  reduced  by  one-half. 

Schools;  Attendance;  District  or  School  in  Which  Child 
Required  to  Attend 

17  July  1953 

G.  S.  115-352  provides  that  school  children  shall  attend  school  within 
the  district  in  which  they  reside  unless  assigned  elsewhere  by  the  State 
Board  of  Education. 

Ad  Valorem  Taxation;  Personal  Property;  North  Carolina  Resident 
in  Military  Service  Outside  North  Carolina 

17  July  1953 

A  resident  of  this  State  does  not  become  exempt  from  local  ad  valorem 
personal  property  taxation  merely  because  he  is  outside  the  State  serving 
in  the  armed  forces. 
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Ad  Valorem  Taxation;  Exemptions;  Disabled  Veterans; 
Disability  Compensation 

17  July  1953 

Even  though  regular  monthly  disability  payments  received  by  a  disabled 
war  veteran  from  the  Federal  Government  are  exempt  from  taxation, 
property  purchased  with  such  payments  is  subject  to  local  ad  valorem 
taxation. 

Inheritance  Tax;  U.  S.  Bonds;  Survivorship 

17  July  1953 

In  the  case  of  Government  bonds  owned  by  a  husband  and  wife,  with 
right  of  survivorship,  the  survivor  is  subject  to  inheritance  tax  with 
respect  to  so  much  of  the  purchase  price  of  the  bonds  as  was  furnished  by 
the  deceased  spouse. 

Motor  Vehicles;  Driver's  License;  Speeding;  1953  Amendment 

17  July  1953 

The  1953  Amendment  to  the  Uniform  Driver's  License  Law  provides  for 
the  mandatory  suspension  for  30  days  of  the  driver's  license  of  a  person 
who  exceeds  by  more  than  15  miles  per  hour  the  speed  limit  for  school 
buses  or  the  speed  limit  for  other  vehicles  outside  of  residential  or  business 
districts.  This  Act  does  not  apply  to  speeding  in  residential  and  business 
districts  unless  the  vehicle  is  a  school  bus  carrying  school  children. 

Sales  Tax;  Religious  Organizations;  Sales  by  Religious  Organizations 

Not  Exempt 

20  July  1953 

Retail  sales  made  at  a  "salvage"  or  "rummage"  sale  are  subject  to  the 
State  retail  sales  tax  even  though  such  sales  are  conducted  by  religious 
societies  or  organizations. 

Powell  Bill  Funds;  Use  op  Funds  to  Construct  Sidewalks,  Curbs, 

Gutters,  and  Drains;  Use  of  Powell  Bill  Funds  to  Pay  Off 

Bonds  Issued  for  Such  Construction 

20  July  1953 

Powell  Bill  funds  may  be  used  for  the  payment  of  principal  and  interest 
on  bonds  issued  for  the  purpose  of  constructing  curbs,  gutters,  and  drains. 
Such  funds  may  not  be  so  used  if  any  part  of  the  proceeds  of  the  bond 
issue  was  used  for  the  construction  of  sidewalks. 


32]  biennial  report  of  the  attorney  general  353 

Corporations;  Dissolution;  Conveyance  of  Land  After  Dissolution 

20  July  1953 

Property  of  a  corporation  which  is  discovered  more  than  three  years 
after  the  corporation's  dissolution  may  be  disposed  of  by  a  stockholder 
by  making  application  to  the  Superior  Court  for  appointment  of  a  receiver 
of  the  corporation. 

Marriage  Licenses;  Correction  of  Errors;  Chapter  797, 
Session  LAVi^s  of  1953 

20  July  1953 

In  order  to  correct  the  name  or  names  on  a  marriage  license,  application 
must  be  made  by  one  or  both  of  the  actual  parties  to  the  marriage.  This 
must  be  accompanied  by  affidavits  of  at  least  two  other  persons  who  know 
the  true  name  or  names  of  the  person  or  persons  seeking  the  correction. 

Municipal  Corporations;  Streets;  Authority  to  Sell  Portion  of  Street 
to  Private  Firms  or  Persons;  Residence  of  Police  Officers 

21  July  1953 

In  the  absence  of  special  authority  of  the  General  Assembly  a  municipal 
corporation  cannot  sell  part  of  the  streets  of  the  city  or  town  to  persons, 
firms  or  corporations  for  private  use.  The  officers  of  a  city  or  toMTi,  in- 
cluding its  police  officers,  should  be  residents  of  the  the  city  or  town. 

Schools;  Election  of  Teachers;  Distribution  Between  Several  Schools 

OF  THE  Administrative  Unit;  Allotment  by  State 

Board  of  Education 

21  July  1953 

Construing  together  the  provisions  of  G.  S.  115-354,  G.  S.  115-355  and 
G.  S.  115-359,  it  is  thought  that  the  contracts  of  all  public  school  teachers 
are  subject  to  the  allotment  of  teachers  made  by  the  State  Board  of  Educa- 
tion and  that  the  distribution  of  teachers  elected  in  a  particular  unit  is  a 
matter  for  the  local  school  authorities.  Therefore,  it  would  seem  that  when 
a  local  unit  has  signed  contracts  with  one  teacher  more  than  the  State 
allotment,  the  local  board  has  the  authority  to  discontinue  the  contract  of 
the  last  teacher  employed,  subject  to  a  re-allotment  by  the  State  Board  of 
Education  after  the  opening  of  schools. 


Public  Health;  Tuberculosis 


22  July  1953 


Boards  of  county  commissioners  are  required  to  provide  separate  cells 
for  tuberculous  prisoners. 
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Retirement;  Social  Security 

22  July  1953 

A  police  officer  who  is  a  member  of  the  Law  Enforcement  Officers  Bene- 
fit Fund  cannot  become  a  member  or  be  covered  in  the  Social  Security 
system  under  the  State  Social  Security  Act. 

Public  Welfare;  Checks  of  Deceased  Person  Paid  to  the 
Permanently  and  Totally  Disabled 

22  July  1953 

Chapter  213  of  the  Session  Laws  of  1953  authorizes  the  Clerk  of  the 
Superior  Court  to  handle  checks  issued  to  recipients  of  old-age  assistance 
prior  to  death  but  does  not  authorize  the  handling  of  checks  in  like  manner 
drawn  on  other  welfare  funds. 

Schools;  Consolidation;  Chapter  1151,  Session  Laws  of  1953; 
Application  to  Consolidation  of  Elkland  High  School 

WITH  Blue  Ridge  High  School  in  Ashe  County 

22  July  1953 

Chapter  1151  of  the  Session  Laws  of  1953,  dealing  with  the  consolidation 
of  schools,  is  prospective  in  operation,  except  section  1(d)  which  has 
application  only  to  high  schools  which  have  been  closed  on  account  of  hav- 
ing an  average  daily  attendance  of  less  than  sixty  pupils.  Therefore,  it  is 
thought  that  this  Act  has  no  application  to  a  consolidation  ordered  by  the 
county  board  of  education  on  January  30th  1951  and  approved  by  the  State 
Board  of  Education  on  March  1st  1951. 

Special  Elections;  Municipality;  Notice  of  Registration  and 

Election  and  Time  Registration  Books  Should  Be 

Kept  Open 

22  July  1953 

In  a  special  election  in  a  municipality,  thirty  days'  notice  of  the  regis- 
tration should  be  given  as  provided  in  Section  160-35,  and  notice  of  the 
special  election  should  be  published  in  a  newspaper  of  general  circulation 
in  the  town  for  thirty  days,  and  posted  for  thirty  days  at  the  door  of  the 
building  in  which  the  governing  body  holds  its  meetings  and  three  other 
public  places  in  the  town. 

Qualifications  of  Municipal  Officers;  Residence  Requirements 

22  July  1953 

The  town  secretary  and  treasurer,  town  clerk,  chief  of  police,  and  all 
police  officers  are  required  to  be  residents  of  the  town  which  they  serve. 
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License  Taxes;  Peddlers;  Section  121 

22  July  1953 

A  door-to-door  salesman  of  hosiery,  razor  blades  and  shaving  cream 
would  be  subject  to  the  peddler's  license  tax. 

License  Taxes;  Trading  Stamps;  Section  156 

22  July  1953 

G.  S.  105-92  levies  a  license  tax  on  the  business  of  issuing  trading  stamps 
or  coupons  which  are  redeemable  for  premiums. 

Courts;  Recorder's  Court;  Municipal  Recorder's  Court; 
Transfer  of  Cases 

23  July  1953 

Where  a  municipal  recorder's  court  is  established  under  the  provisions 
of  Article  24  of  sub-chapter  VI  of  Chapter  7  of  the  General  Statutes,  a 
county  recorder's  court  should  transfer  cases  pending  on  its  dockets  to 
the  municipal  recorder's  court  if  such  cases  are  within  the  territorial 
jurisdiction  of  the  court. 

County  Commissioners;  Property  of  Indigent,  Lien  for  Maintenance 

23  July  1953 

When  property  has  been  conveyed  out-right  to  county  commissioners  in 
lieu  of  a  proceeding  under  G.  S.  153-156  for  the  enforcement  of  the  lien 
for  maintenance  of  an  indigent  person,  it  is  thought  that  the  Commis- 
sioners have  authority  to  convey  the  property  to  the  sole  beneficiary  under 
the  will  of  the  indigent  upon  reimbursement  in  full  for  maintenance  fur- 
nished to  the  indigent. 

Search  Warrant;  Illegal  Search  Warrant;  Use  of  Evidence 
Discovered  in  Revocation  op  Beer  License  Proceeding 

23  July  1953 

Under  the  provisions  of  G.  S.  15-27  evidence  obtained  by  the  use  of  an 
illegal  search  warrant  cannot  be  used  in  the  trial  of  any  action,  but  this 
would  not  prevent  the  evidence  from  being  used  by  the  Board  of  County 
Commissioners  on  the  issue  of  revoking  a  beer  license. 

Criminal  Procedure;  Issuance  of  Warrants  by  Justice  of  the  Peace 
Returnable  Before  a  Recorder's  Court 

24  July  1953 

Chapter  141  of  the  Session  Laws  of  1953  specifically  authorizes  a  justice 
of  the  peace  to  issue  a  warrant  to  any  court  inferior  to  the  superior  court 
having  jurisdiction  within  the  same  county. 


356  biennial  report  of  the  attorney  general  [vol. 

Jury  Trial;  Mayor's  Court,  Franklinton;  Jury  Fee 

24  July  1953 

Under  Chapter  333  of  the  Session  Laws  of  1953,  the  purpose  of  the 
advance  deposit  is  to  pay  the  jurors,  and  the  defendant  should  not  be  re- 
quired to  pay  the  jurors  out  of  additional  funds  in  case  he  is  convicted. 

Practicing  Medicine;  Authority  of  Board  of  Medical  Examiners  to 

Issue  License  Without  Examination 

24  July  1953 

The  Board  of  Medical  Examiners  of  this  State  may  not  issue  a  license 
to  practice  medicine  to  an  applicant  who  has  passed  an  examination  given 
by  the  National  Board  of  Medical  Examiners  for  the  reason  that  G.  S. 
90-13  authorizes  this  procedure  only  in  those  cases  where  the  applicant 
has  passed  an  examination  given  by  a  board  of  another  State. 

Motor  Vehicles;  Dealers'  Licenses;  Use  by  Purchaser,  Penalty 

24  July  1953 

When   a   dealer   permits   a   purchaser  of   a   motor  vehicle   from  him  to 

use  the  dealer's  plates  for  a  period  exceeding  ten  days  from  the  date  of 

sale,   the   dealer  is  probably  guilty  of  violating   Subsection    (c)    of  G.  S. 
20-111. 

Schools;  Fines,  Forfeitures  and  Unclaimed  Fees  of  Jurors  and 

Witnesses 

24  July  1953 

G.  S.  115-183  provides  that  all  moneys  due  jurors  and  witnesses  which 
remain  in  the  hands  of  the  clerk  of  the  superior  court  on  the  first  day  of 
January  following  the  publication  of  a  third  annual  report  of  the  clerk 
showing  the  same,  shall  be  paid  over  to  the  county  treasury  for  the  use  of 
the  school  fund  of  the  county. 

Alcoholic  Beverages;  Confiscation  of  Vehicles  Used  in  Illegal 
Transportation  of  Liquor 

27  July  1953 

G.  S.  18-6  does  not  specify  what  officer  shall  make  the  sale  of  a  motor 
vehicle  ordered  confiscated  after  seizure  while  being  used  in  the  illegal 
transportation  of  liquor.  Therefore,  it  is  thought  that  the  court  has  the 
authority  to  designate  the  officer  to  make  the  sale.  STATE  v.  REAVIS, 
228  N.   C.  18. 
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Justices  of  the  Peace;  Professional  Bondsmen 

27  July  1953 

Under  the  Public-Local  Act  regulating  professional  bondsmen  in  Rowan 
County,  a  justice  of  the  peace  cannot  be  an  agent  for  a  bonding  company 
making  criminal  bonds. 

County  Commissioners;  Prisoners;  Allowances  for  Good  Time 

27  July  1953 

The  County  Commissioners  can  allow  a  prisoner,  sentenced  to  work 
around  County  buildings,  five  days  of  good  time  for  each  month,  if  the 
Commissioners  find  that  he  is  faithful  in  the  performance  of  his  duties. 

Municipal  Corporations;  Contract  to  Care  for  Hospitalization  of 
Indigent  Poor;  Authority  to  Pay  Bill  of  Man  Shot  by  City  Police 

27  July  1953 

A  municipal  corporation  can  enter  into  a  contract  with  a  hospital  for 
the  hospitalization  of  the  indigent  poor,  A  municipal  corporation  is  author- 
ized to  pay  for  the  hospitalization  of  a  man  shot  by  the  city  police  while 
carrying  out  their  duties. 

Register  of  Deeds;  Authority  of  Deputy  to  Sign  Instruments 
in  the  Name  of 

27  July  1953 

A  deputy  register  of  deeds  may  sign  instnaments  in  the  name  of  the 
register  of  deeds,  by  him  as  deputy. 

License  Taxes;  Motor  Vehicle  Dealer;  Two  Places  of  Business; 

Section  153 

27  July  1953 

A  motor  vehicle  dealer  who  sells  and  services  motor  vehicles  at  a  loca- 
tion within  a  city  and  at  another  location  outside  the  city  limits  must  ob- 
tain a  motor  vehicle  dealer's  license  for  each  location  where  he  carries 
'on  such  business. 

Powell  Bill  Funds;  Authority  of  Municipalities  to  Make  Contracts 
FOR  Street  Improvements  in  Anticipation  of  Powell  Bill  Funds 

28  July  1953 

Chapter  1127  of  the  Session  Laws  of  1953  specifically  authorizes  munici- 
palities  to  enter  into   contracts   for  the  purpose   of  maintenance,  repair, 
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construction,  reconstruction,  widening,  or  improving  streets  of  such  munici- 
palities at  any  time  after  January  1  of  any  calendar  year  in  total  amounts 
not  to  exceed  ninety  per  cent  (90%)  of  the  amount  received  by  such 
municipality  during  the  preceding  fiscal  year,  in  anticipation  of  the  receipt 
of  Powell  Bill  funds. 

License  Tax 

28  July  1953 

Automatic  answering  and  recording  service  covered  by  the  general 
exchange  tariff  of  a  telephone  company  upon  approval  by  the  North  Caro- 
lina Utilities  Commission  is  not  subject  to  a  levy  by  a  city  in  the  nature 
of  a  license  or  privilege  tax  as  the  same  is  covered  by  G.  S.  105-120, 

Wills;  Dissent  of  Widow;  Distribution  Under  G.  S.  28-149(3) 

28  July  1953 

A  will  executed  on  July  14,  1951  contains  the  following  item:  "To  my 
wife  I  leave  such  property  as  provided  by  law."  The  testator  then  pro- 
ceeded to  leave  all  the  remainder  of  his  property  to  nieces  and  nephews. 
Chapter  1078,  Session  Laws  of  1951,  which  re-writes  G.  S.  28-149(3), 
became  effectual  on  July  1,  1951,  and  is  applicable  to  the  estates  of  per- 
sons dying  after  said  date.  Chapter  1325,  Session  Laws  of  1953,  again 
re-writes  G.  S.  28-149(3),  but  Subsection  (a)  thereof  makes  no  substantial 
change  in  the  case  in  which  the  husband  dies  intestate,  leaving  surviving 
a  wife  but  no  children.  From  the  language  of  the  will,  it  is  thought  that 
it  was  the  testator's  intent  to  leave  to  his  wife  only  such  property  as  she 
would  have  taken  under  the  law  had  he  died  intestate.  Therefore,  it  is 
thought  that  G.  S.  28-149(3)  is  applicable  and  the  widow  takes  his  entire 
estate,  consisting  of  not  more  than  $2,000  in  personal  property,  after  the 
payment  of  all  the  debts  and  the  costs  of  administration. 

Lifeguards  at  Public  Swimming  Places 

28  July  1953 

There  is  no  statutory  requirement  that  lifeguards  be  on  duty  at  recrea- 
tion grounds  and  lakes  or  waters  where  people  may  go  swimming. 

Architects;  Unlicensed  Architects  May  Furnish  Plans  for  the 
Construction  of  Buildings  not  Exceeding  $20,000.00  in  Value 

28  July  1953 

Under  G.  S.  83-12,  an  unlicensed  person  may  furnish  plans  for  the 
construction  of  residence  or  farm  or  commercial  buildings  of  a  value  not 
exceeding  $20,000.00,  provided  such  person  preparing  such  plans  and 
specifications  shall  identify  the  same  by  placing  thereon  the  name  and 
address  of  the  person  preparing  such  plans  and  specifications. 
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Marriage  Laws;  Void  and  Voidable  Marriages 

29  July  1953 

The  marriage  of  parties  under  the  minimum  age  is  voidable  and  not 
void  ab  initio.  PARKS  v.  PARKS,  218  N.  C.  245;  SAWYER  v.  SLACK,  196 
N.  C.  697. 

Public  Health;  County  Health  Officer;  Pov^^ers  and  Duties 

29  July  1953 

It  is  thought  that  under  G.  S.  155-7(1),  the  county  treasurer  or  county 
depository  is  the  custodian  of  the  funds  of  a  county  health  department. 
G.  S.  153-132  provides  that  county  funds  must  be  paid  out  on  Mrarrants 
drawn  on  the  county  treasurer  or  depository,  signed  by  the  head  of  the 
department,  and  countersigned  and  certified  as  to  budget  appropriations 
by  the  county  accountant.  Since  the  statute  does  not  stipulate  who  is  the 
head  of  the  health  department,  it  is  thought  that  a  county  board  of  health 
may  by  resolution  designate  a  disbursing  officer,  and  it  is  thought  that 
under  most  circumstances  it  is  appropriate  for  the  board  to  designate 
either  the  county  health  officer  or  the  chairman,  or  both,  as  disbursing 
officers.  It  is  thought  that  the  county  health  officer  does  not  have  the 
authority  to  disburse  county  health  funds  without  authoinzation  from  the 
board,  and  there  seems  to  be  no  statutory  requirement  that  the  disbursing 
officer  for  a  county  health  fund  make  bond. 

North  Carolina  State  Board  of  Pharmacy;  G.  S.  90-61;  Experience 
Required  Next  Preceding  Application 

29  July  1953 

The  pharmacy  law  which  admits  to  examination  a  person  "who  has  had 
15  years  continuous  experience  .  .  .  next  preceding  his  application"  must 
have  had  this  experience  immediately  before  the  filing  of  the  application. 

Bonds  of  Municipalities  Authorized  by  Vote;  Governing  Body  not 
Required  to  Issue  Total  Amount  of  Bonds  Authorized 

30  July  1953 

Under  the  tenns  of  the  Municipal  Finance  Act,  when  an  election  is  held 
authorizing  the  issuance  of  bonds  for  municipal  purposes,  and  the  voters 
of  the  municipality  approve  the  issuance  of  such  bonds,  this  approval  is 
merely  an  authorization  to  the  governing  board  of  the  tovni  to  issue  bonds 
not  in  excess  of  the  amount  approved  by  the  voters.  There  is  no  mandatory 
requirement  that  the  governing  board  of  a  municipality  issue  the  full 
amount  or  any  portion  of  the  amount  of  the  bonds  authorized  by  the  vote. 
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Municipal  Corporations;  Authority  to  Purchase  Property  Outside  the 
Corporate  Limits  to  Widen  a  Street 

30  July  1953 

A  municipal  corporation  is  not  authorized  to  purchase  property  outside 
its  corporate  limits  for  the  purpose  of  widening  one  of  its  streets  adjacent 
thereto.  Police  jurisdiction  over  such  property  could  only  be  acquired  by  an 
Act  of  the  General  Assembly. 

Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing 

80  July  1953 

Ordinarily  all  tangible  personal  property  must  be  listed  for  ad  valorem 
tax  purposes  at  the  place  of  residence  of  the  owner.  However,  tangible 
personal  property  must  be  listed  at  the  place  where  such  property  is 
situated,  rather  than  at  the  residence  of  the  owner,  if  the  owner  or 
person  having  control  thereof  hires  or  occupies  a  store,  mill,  dockyard, 
piling  ground,  place  for  the  sale  of  property,  shop,  office,  mine,  farm, 
place  for  storage,  manufactory  or  warehouse  therein  for  use  in  connection 
with  such  property. 

Counties  and  County  Commissioners;  Authority  of  County  Commis- 
sioners TO  Place  the  Offices  of  Clerk  of  the  Superior  Court, 
Sheriff,  Register  of  Deeds,  and  Tax  Department  on  a 
Five-Day  Week  Basis 

30  July  1953 

The  county  commissioners  of  the  several  counties  of  the  State  may  place 
the  offices  of  the  register  of  deeds,  the  sheriff,  and  the  tax  department  on 
a  five-day  week  basis.  G.  S.  2-24  prohibits  such  action  with  respect  to  the 
office  of  the  clerk  of  the  Superior  Court. 

Sales  Tax;  Exemptions;  Food 

30  July  1953 

A  manufacturer  of  barbecue  who  sells  it  in  a  container  customarily 
used  for  such  product  and  delivers  it  for  consumption  off  the  premises  is 
not  subject  to  a  sales  tax  on  account  of  such  sale.  A  restaurant,  or  similar 
place  which  sells  a  prepared  meal  is  subject  to  the  sales  tax  on  account  of 
the  sale  of  such  meal  even  though  the  meal  will  be  served  to  diners  off 
the  premises  of  such  seller  and  the  service  will  be  by  persons  who  are  not 
the  seller's  employees. 

(1)  Peddlers;  Wholesale  Beer  Dealers;   Section  121 

(2)  Beer  and  Wine  Taxes;  Wholesalers;  Peddler's  Tax 

30  July  1953 

A  city  may  not  levy  a  peddler's  tax  on  wholesale  beer  dealers.  The  right 
to  tax  wholesale  beer  dealers  is  specifically  provided  for  and  limited  under 
the  provisions  of  G.  S.  18-69. 
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Motor  Vehicles;  Highway  Patrol;  Courts 

30  July  1953 

A  citation  by  a  patrolman  to  the  operator  of  a  motor  vehicle  does  not 
institute  a  criminal  proceeding.  The  issuance  of  a  warrant  is  necessary 
before  there  is  a  criminal  proceeding. 

Municipalities;  Public  Libraries;  Recreation  Systems 

31  July  1953 

Under  Article  8,  Chapter  160,  of  the  General  Statutes,  as  rewritten  by 
Chapter  721,  Session  Laws  of  1953,  it  is  thought  that  the  Town  of  Canton 
may  make  contributions  of  nontax  revenue  for  the  maintenance  of  a  library 
established  by  a  corporation  created  for  the  purpose,  and  using  a  building 
leased  by  Champion  Paper  &  Fibre  Company.  It  is  also  thought  that  the 
Town  may  appropriate  nontax  revenues  for  an  organized  recreational 
system  to  be  operated  in  connection  with  said  building. 

Parking  Meters;  Use  op  Proceeds  for  Municipal  Recreational 

Facilities 

31  July  1953 

A  special  Act  permitting  a  city  to  use  the  proceeds  of  parking  meters 
for  the  maintenance  of  recreational  facilities  is  not  in  conflict  with  G.  S. 
160-200   (31)   nor  is  it  in  conflict  with  the  Constitution  of  the  State. 

Public  Welfare;  Old  Age  Assistance;  Age  of  Dependent  Children; 
Administrative  Expenses;  Deductions  by  County  Auditor 

31  July  1953 

After  the  budget  of  the  county  welfare  department  is  approved  and  the 
county  appropriation  made,  the  county  auditor  does  not  have  a  legal  right 
to  make  arbitrary  deductions  from  the  welfare  agency's  funds  or  to  sub- 
stitute his  or  her  judgment  as  to  the  expenditure  of  the  funds. 

(1)  Sales  Tax;  81/2%  Liquor  Tax 
(2)  Beverage  Control  Act;  8%%  Tax 

3  August  1953 

The  8^/^%  tax  on  liquor  imposed  by  G.  S.  18-85  is  in  all  respects  a  retail 
sales  tax  similar  in  legal  effect  to  the  ordinary  3%  sales  tax. 

Franchise  Tax;  Sale  of  Electricity 

4  August  1953 

Whether  an  industrial  corporation  which  purchases  power  from  a  power 
company  and  resells  it  to  one  or  more  other  persons  or  corporations  is 
subject  to  the  6%  franchise  tax  imposed  by  G.  S.  105-116  depends  upon 
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whether  the  industrial  corporation  is  engaged  in  the  business  of  selling 
electricity.  This  term  contemplates  a  corporation  which  is  a  public  utility, 
which  in  turn  requires  service  to  the  public  as  distinguished  from  resale  to 
one  or  more  individuals  in  isolated  cases. 

(1)  Civil  Procedure;  Necessity  for  Subpoena  of  Witness  Whose 
Name  Appears  on  Warrant 
(2)  Authority  of  County  Commissioners  to  Convey  Property  for  a 
Nominal  Sum  to  a  Town  to  Be  Used  for  Widening  a  Street 

5  August  1953 

When  the  names  of  witnesses  appear  on  the  back  of  the  warrant,  this 
is  sufficient  for  an  officer  to  subpoena  the  witnesses  named  thereon  without 
the  necessity  of  the  issuance  of  a  subpoena  for  the  witnesses  named. 

A  board  of  county  commissioners  is  not  authorized  to  convey  for  a 
nominal  sum  (far  below  the  value  of  the  property)  a  tract  of  land  to  a 
town  for  the  purpose  of  widening  a  street.  A  county  should  require  a 
consideration  equal  to  a  fair  value  of  the  property  to  be  conveyed  although 
in  conveying  this  property  to  the  town  consideration  could  be  given  to  any 
benefits  which  might  accrue  to  the  county  by  virtue  of  such  conveyance. 

Municipal  Hospital  Facilities  Act;  Public  Hospitals;  Expenditure  of 
Balance  of  Proceeds  of  Bond  Issue  for  Hospital  Supplies 

5  August  1953 

The  Board  of  Commissioners  of  Iredell  County  is  authorized  to  expend 
proceeds  of  a  bond  issue  for  the  equipping  of  the  hospital  constructed  by 
it  with  expendable  items. 

Sunday  Laws;   Closing  Business  Establishments 

6  August  1953 

Under  G.  S.  160-52,  municipalities  may  enact  ordinances  regulating  the 
pursuit  of  ordinary  business  callings  on  Sunday. 

Libraries;  Bookmobiles;   County  Commissioners;   Liability  for  Torts 
Committed  by  Driver  of  Bookmobile 

6  August  1953 

The  board  of  trustees  of  a  county  library  are  authorized  and  should 
carry  liability  insurance  on  bookmobile  operated  by  them. 

Special  School  Tax  Election;  Time  of  Election 

6  August  1953 

The  County  Board  of  Commissioners  is  authorized  to  fix  the  date  for 
the  holding  of  an  election  on  the  question  of  whether  a  special  tax  shall 
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be  levied  to  support  the  schools  of  a  school  district.  The  statute  does  not 
forbid  the  holding  of  such  an  election  within  any  specified  period  before  or 
after  the  State-wide  bond  election  to  be  held  on  October  31,  1953. 

School  Laws;  Compulsory  Attendance  in  Schools;  Not  Applicable  to 
Child  16  Years  of  Age 

6  August  1953 

The  compulsory  attendance  law  does  not  apply  to  a  child  who  has  reached 
the  age  of  16  years. 

License  Tax;  Municipalities;   Farm  Products 

7  August  1953 

G.  S.  160-53  authorizes  the  Board  of  Commissioners  of  a  municipality 
to  establish  and  regulate  markets.  However,  this  statute  provides  that 
the  municipal  authorities  may  not  impose  any  tax  on  wagons  or  carts 
selling  farm  pi-oducts,  garden  truck,  fish  or  oysters  on  the  public  streets 
of  the  town.  Section  121  of  the  Revenue  Act,  paragraphs  (c)  and  (g) 
provide  that  a  municipality  may  not  levy  a  license  tax  upon  a  person,  firm 
or  corporation,  his  or  its  bona  fide  agent  or  employee,  for  the  sale  of  farm 
products  raised  on  the  premises  owned  or  occupied  by  such  person,  firm 
or  corporation. 

Justices  of  the  Peace;  Performance  of  Duties  Outside  of  Township; 
Elections;  Person  Being  a  Candidate  for  More  Than  One  Office 

7  August  1953 

A  Justice  of  the  Peace  may  perform  the  duties  of  his  office  anywhere 
in  the  county  in  which  he  is  elected. 

Public  Offices;  Women  Holding  Seat  in  Senate  and  House  of 
Representatives 

7  August  1953 

Women  are  eligible  for  all  public  offices,  including  seats  in  the  General 
Assembly. 

Electrical  Contracting;   Contractors;  Authority  of  Property  Owner 
TO  Wire  His  Own  Houses 

10  August  1953 

One  making  electrical  installations  on  his  own  property  and  not  engaged 
in  the  regular  business  of  an  electrical  contractor  is  not  required  to  obtain 
a  permit  under  G.  S.  87-43.  If,  however,  a  person  engages  in  the  business 
of  building  houses  for  rent  or  for  sale,  he  must  obtain  such  a  permit  or 
he  must  regulai'ly  employ  one  or  more  electricians  or  mechanics  for  the 
purpose  of  making  the  necessary  electrical  installations. 
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Attendance  Officers;  Right  of  Board  of  Education  to  Appoint  One  op 

Its  Members  as  Such 

10  August  1953 

A  Board  of  Education  of  a  county  cannot  appoint  one  of  its  own  mem- 
bers as  an  enforcement  officer  as  to  do  so  would  be  a  violation  of  G.  S. 
14-234. 

Municipal  Boundaries;  Method  of  Establishing  and  Extension 

11  August  1953 

What  are  municipal  boundaries  is  a  question  of  fact  to  be  determined  by 
the  municipality  and  interested  citizens.  Municipal  boundaries  can  be 
extended  only  as  provided  by  Article  36  of  Chapter  160  of  the  General 
Statutes. 

License  Taxes;  Gasoline  Pumps;  Section  153  of  the  Revenue  Act 

11  August  1953 

State  license  tax  on  a  filling  station  pump  located  8/10  of  a  mile  from 
the  corporate  limits  of  Winston-Salem  is  $50,  the  same  as  though  the 
pump  were  located  within  the  corporate  limits. 

Sales  and  Use  Tax;  Exemption;  Insulin  Sold  on  Prescription; 
Refills  Without  New  Prescription 

11  August  1953 

When  insulin  is  sold  on  prescription  and  the  prescription  is  subsequently 
"refilled"  such  sale  is  exempt  from  the  sales  tax  provided  the  pharmacist 
keeps  adequate  records  thereof. 

Ad  Valorem  Taxation;  Revaluation;  Improvements  to  Real  Property; 
Retroactive  Revaluation  Not  Permitted 

11  August  1953 

When  property  has  increased  in  value  to  the  extent  of  more  than  $100.00 
by  virtue  of  improvements  since  the  last  assessment,  such  property  may 
be  re-assessed  in  other  than  a  quadrennial  revaluation  year.  However,  such 
revaluation  is  not  retroactive  with  respect  to  a  preceding  year  when  the 
taxing  authorities  could  have  revalued  but  failed  to  do  so. 

Ad  Valorem  Taxation;  Personal  Property;  Exemption;  Tobacco 

Storage;  Taxation  at  60%  Tax  Rate;  Resolution  Adopted 

After  March  31st 

11  August  1953 

G,  S.  105-294.1  provides  that  certain  agricultural  products  may  be  taxed 
at  60%  of  the  regular  ad  valorem  rate  if  the  Board  of  County  Commis- 
sioners of  the  county  where  such  property  is  listed  determines  that  such 
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property  is  held  by  a  manufacturer  or  processor  for  manufacturing  or 
processing  and  that  such  property  is  of  such  a  nature  as  to  require  storage 
and  processing  for  more  than  one  year  in  order  to  age  or  condition  it  for 
manufacture  provided  this  is  entered  on  the  minutes  of  the  Board  on  or 
before  March  31st  of  any  year.  It  is  the  opinion  of  the  Attorney  General's 
office  that  the  requirement  of  entry  on  the  minutes  before  March  31st  is 
directory  rather  than  mandatory  and,  if  determination  is  made  and  entered 
on  the  minutes  subsequent  to  March  31st  and  prior  to  the  time  the  tax 
rate  is  fixed,  the  same  will  be  valid. 

Motor  Vehicles;  Penalties;  Punishment  for  Speeding 

12  August  1953 

Speeding  is  punishable  by  a  fine  of  not  more  than  $100  or  by  imprison- 
ment for  not  more  than  60  days  or  both. 

Income  Tax;  Individuals;  Resident;  Income  Earned  in  Another  State 

12  August  1953 

If  a  resident  of  North  Carolina  receives  compensation  for  personal  serv- 
ices rendered  in  another  state  or  taxing  jurisdiction  but  pays  no  income 
tax  thereon  to  such  other  state  or  jurisdiction,  the  compensation  so  received 
must  be  reported  to  the  State  of  North  Carolina  and  the  income  tax  paid 
thereon. 


Sales  Taxes;  Motor  Vehicles 


12  August  1953 


There  is  no  sales  or  use  tax  imposed  on  account  of  the  sale  of  a  used 
car  by  the  former  owner  to  a  used  car  dealer  if  a  sales  or  use  tax  has 
already  been  paid  on  account  of  such  car.  When  a  used  car  is  purchased 
from  a  used  car  dealer  it  may  not  be  registered  in  this  State  until  a  3% 
use  tax  ($15  maximum)  is  paid  thereon  unless  a  certificate  is  presented 
from  a  registered  dealer  in  this  State  showing  that  such  tax  has  been 
paid  to  him.  When  a  used  car  is  sold  by  one  registered  dealer  to  another 
registered  dealer  for  resale  the  transaction  is  a  wholesale  sale  and  subject 
to  the  tax  of  one-twentieth  of  1%   of  the  proceeds. 

Motor  Vehicles;  Members  of  the  Highway  Patrol;  Effect  of  Citation 

12  August  1953 

The  practice  followed  by  members  of  the  State  Highway  Patrol  of  issu- 
ing a  citation  to  a  motorist  found  in  violation  of  the  Motor  Vehicle  laws, 
instead  of  immediately  swearing  out  a  warrant,  is  based  upon  the  admin- 
istrative practice  of  the  Department.  If  the  defendant  abuses  this  courtesy 
the  practice  is  to  issue  a  warrant,  arrest  him  and  bring  him  to  the  court. 
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Municipal  Corporations;  Election  in  the  Question  of 
Change  of  Form  of  Government 

12  August  1953 

Elections  called  upon  the  adoption  of  a  new  plan  of  government  are 
required  to  be  called  and  held  by  the  board  of  county  commissioners  of 
the  county  in  which  the  city  concerned  is  located.  The  cost  of  holding  such 
elections  should  be  borne  by  the  municipality  concerned. 

Municipal   Corporations;    Residence  Requirements  of 
Chief  of  Police  and  Other  Policemen 

12  August  1953 

The  chief  of  police  and  other  policemen  of  a  town  are  required  to  be 
residents  of  the  town  in  which  they  serve  in  such  capacity. 

Municipal   Corporations;    Residence   Requirements  of 
Chief  of  Police  and  Other  Policemen 

12  August  1953 

The  chief  of  police  and  other  policemen  of  a  town  are  required  to  be 
residents  of  the  town  in  which  they  serve  in  such  capacity. 

Municipal  Corporations;  Prisoners;  Liability  of  Municipal 
Corporation  for  Cost  of  Maintaining  Prisoners 

12  August  1953 

There  is  no  liability  on  the  part  of  a  municipality  to  provide  room  and 
board  and  other  costs  in  connection  with  the  upkeep  of  prisoners.  This  is 
a  liability  of  the  county.  See  BOARD  OF  EDUCATION  v.  HENDERSON, 
126  N.  C.  689. 

Courts;  Juvenile;  Assistant  Clerk  of  Superior  Court 
May  Serve  as  Juvenile  Judge 

12  August  1953 

An  Assistant  Clerk  of  the  Superior  Court  is  authorized  to  act  and  per- 
form the  functions  of  Juvenile  Judge. 

Municipal  Corporations;   Initiative,  Referendum,  and  Recall 

13  August  1953 

The  provisions  of  Article  22  of  Chapter  160  of  the  General  Statutes 
apply  only  to  those  municipalities  of  the  State  which  have  adopted  one  of 
the  plans  of  government  set  out  in  said  Article. 
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Member  of  County  Board  of  Education;  Compensation; 
From  What  Funds  Paid 

14  August  1953 

The  per  diem  and  mileage  of  not  exceeding  five  members  of  the  county 
board  of  education  are  paid  from  State  funds.  The  per  diem  with  regard 
to  any  additional  members  of  the  county  board  of  education  must  be  paid 
from  county  funds.  County  boards  of  education  cannot  increase  compen- 
sation of  members  of  the  board  in  excess  of  $5.00  per  day  and  mileage. 

Public  Contracts;  Awards  of  Bids;  Consideration 
OF  Time  of  Performance 

14  August  1953 

Under  GS  143-129,  the  time  of  performance  of  a  public  contract  can  be 
taken  into  consideration  in  awarding  the  bid,  and  if  the  time  element  is 
important,  the  authorities  can  award  the  contract  to  the  next  lowest  bid- 
der who  agrees  to  perform  the  work  in  the  shorter  period  of  time.  Care- 
ful consideration,  however,  should  be  given  to  appraise  the  differences  in 
the  time  elements  and  also  the  differences  in   the  bids. 

(1)  Veterans  Preference;  G.  S.  128-15 

(2)   Pay  Increase  Granted  by  General  Assembly  of  1953 

Not  Applicable  to  Local  Employees 

14  August  1953 

(1)  The  Veterans  Preference  Act  applies  to  employees  of  the  State 
Highway  Commission,  although  such  employees  are  classified  as  temporary. 

(2)  The  10%  salary  increase  voted  by  the  1953  Legislature  applies  to 
teachers  and  State  employees  and  not  to  county  employees. 

County  Board  of  Elections;  Duties;  Authority  of  Boards 
TO  Purchase  Equipment  and  Supplies 

14  August  1953 

A  county  board  of  elections  could  not  make  expenditures  for  office  space, 
clerical  hire  or  for  other  purposes  unless  budgets  including  a  provision  for 
these  amounts  have  been  appi'oved  by  the  board  of  county  commissioners 
either  at  the  time  of  the  fixing  of  the  annual  budget  or  by  some  supple- 
mental or  amended  budget. 

Costs;  Statute  of  Limitations 

17  August  1953 

There  is  no  statute  of  limitations  applicable  to  the  collection  of  court 
costs  arising  out  of  a  criminal  prosecution.  Every  person  convicted  or  con- 
fessing himself  guilty,  shall  pay  the  cost  of  the  prosecution  and  if  such 
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costs  are  not  paid,  it  is  the  duty  of  the  Court  to  order  a  capias  issued  for 
the  arrest  of  the  defendant. 

Guardian  and  Ward;  Appointment  of  Nonresident  Guardians 

17  August  1953 

Although  the  statutes  do  not  expressly  do  so,  I  am  of  the  opinion  that 
there  is  implicit  in  the  statutes  a  distinction  between  guardians  of  the 
person  of  infants  and  guardians  of  their  estates.  It  is  generally  held,  ex- 
cept in  states  whose  codes  are  based  on  civil  law,  that  natural  guardians 
or  "guardians  by  nature  or  nurture"  are  guardians  only  of  the  person  of 
the  infant  and,  in  the  absence  of  appointment  by  the  court  as  guardians 
of  the  estates  of  their  wards,  have  no  control  or  authority  of  such  estates. 

Vital  Statistics;  Fees  of  Local  Registrar 

17  August  1953 

Under  the  provisions  of  Chapter  480  of  the  Session  Laws  of  1949,  the 
fee  for  reporting  vital  statistics  in  Bladen  County  was  increased  from  50 
cents  to  75  cents. 

Criminal  Procedure;  Warrants  Returnable  by  Justices  of  the  Peace 

17  August  1953 

Under  the  provisions  of  Chapter  141  of  the  Session  Laws  of  1953,  war- 
rants issued  by  magistrates  may  be  made  returnable  before  any  other  mag- 
istrate of  the  county  or  before  any  court  inferior  to  the  superior  court 
having  jurisdiction  within  the  same  county.  This  Act  is  not  mandatory  but 
merely  authorizes  justices  of  the  peace  to  follow  this  procedure. 

Ad  Valorem  Taxation;  Statute  of  Limitations  on  Collection 

18  August  1953 

A  municipality  within  a  county  subject  to  the  provisions  of  Section 
1721.1  of  the  Machinery  Act  is  subject  to  a  continuing  ten-year  statute  of 
limitations  in  the  collection  of  ad  valorem  taxes,  subject  to  certain  excep- 
tions for  pending  foreclosure  actions  and  street  and  sidewalk  improve- 
ments as  set  forth  in   Section  1721.1. 

Sales  Tax;  Machines  Dispensing  Hard  Boiled  Eggs 

18  August  1953 

Sales  of  hard  boiled  eggs  through  coin-operated  dispensing  machines 
are  exempt  from  the  sales  tax  unless  such  machines  are  located  in  restau- 
rants, cafes,  et  cetera,  or  other  places  where  prepared  meals  are  sold  or 
served,  within  the  meaning  of  subsection   (i)   of  G.  S.  105-169. 
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Municipal  Corporations;  Privilege  License  Taxes; 
Bottled  Gas  Dealers 

18  August  1953 

Under  the  provisions  of  G.  S.  160-56,  municipalities  may  levy  a  reason- 
able privilege  license  tax  on  the  business  of  dealing  in  bottled  gas. 

Municipalities;  Power  to  Pass  Ordinance  Prohibiting  or  Restricting 
THE  Keeping  of  Dogs  Within  a  Municipality  or  a  Part  Thereof 

18  August  1953 

In  view  of  the  provisions  of  G.  S.  160-200  and  the  various  subsections 
thereof,  and  STATE  v.  HORD,  122  N.  C.  1092;  STATE  v.  STOWE,  190 
N.  C.  79;  LAWRENCE  v.  NISSON,  173  N.  C.  359,  and  TURNER  v.  NEW 
BERN,  187  N.  C.  541,  it  is  thought  that  the  Town  of  Lake  Waccamaw  has 
the  authority  to  pass  a  valid  ordinance  restricting  the  area  in  which  dogs 
may  be  kept  within  the  town  and  restricting  within  reasonable  limits  the 
number  of  dogs  that  may  be  kept  on  any  lot  in  the  town.  However,  it  is 
doubted  that  the  courts  would  sustain  an  ordinance  entirely  prohibiting 
the  keeping  of  dogs  anywhere  within  the  limits  of  a  town  the  size  of  Lake 
Waccamaw. 

Schools;  Enlargement  of  Local  Tax  District  Under  G.  S.  115-192 

19  August  1953 

G.  S.  115-192  provides  that  upon  a  written  petition  by  a  majority  of  the 
governing  board  of  any  district,  the  county  board  of  education,  after  ap- 
proving the  petition  shall  present  the  same  to  the  board  of  county  com- 
missioners and  ask  for  an  election  on  the  question  of  the  enlargement  of 
the  boundary  lines  of  the  district  so  as  to  include  any  contiguous  territory, 
and  an  election  in  such  new  territory  may  be  ordered  and  held  under 
rules  governing  elections  for  local  taxes.  If  such  election  carries,  new  teri'i- 
tory  is  added  to  the  original  district  and  a  tax  is  levied  on  the  property 
in  the  new  territory  of  the  same  rate  as  that  previously  being  levied  in  the 
original  district.  When  two  or  more  non-local  tax  districts  are  to  be  added 
to  a  local  tax  district,  it  is  thought  that  the  election  should  be  held  in  the 
new  territory  as  a  whole  and  not  by  districts.  PERRY  v.  COMMISSION- 
ERS, 183  N.  C.  387;  HICKS  v.  COMMISSIONERS,  183  N.  C.  394;  VANN 
V.   COMMISSIONERS,   185   N.   C.   168. 

It  is  also  thought  that  when  non-local  tax  territory  is  added  to  a  local 
tax  district,  all  schools  in  the  new  territoiy  become  a  part  of  the  enlarged 
district,  that  is,  the  white  schools  may  not  be  added  while  the  Negro  schools 
are  excluded  because  taxes  may  not  be  levied  according  to  races. 
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1.  Beer  and  Wine;  Hours  of  Sale;  Authority  of  Municipality 

TO  Regulate  Closing  Hours 

2.   Municipalities;    Responsibility  for  Permitting   School 

Children  to  Act  as  Junior  Policemen 

3    Municipalities;  Authority  to  Prevent  the  Opening  of  the  Street 

20  August  1953 

It  is  thought  that  the  board  of  commissioners  of  a  municipality  may 
not  change  the  hours  for  the  sale  of  beer  except  as  provided  by  G.  S. 
18-107. 

There  seems  to  be  no  statutory  authority  for  a  municipality  to  permit 
school  children  to  act  as  Junior  Policemen.  If  such  children  are  appointed, 
the  municipality  would  not  be  liable  to  third  persons  for  their  negligence 
in  the  performance  of  their  duties.  MOFFITT  v.  ASHEVILLE,  103  N.  C. 
237;  COLEY  v.  STATESVILLE,  121  N.  C.  301;  McILHENNEY  v.  WIL- 
MINGTON, 127  N.  C.  146;  HOBBS  v.  WASHINGTON,  168  N.  C.  293; 
PARKS  V.  PRINCETON,  217  N.  C.  361;  GENTRY  v.  HOT  SPRINGS,  227 
N.  C.  665. 

However,  on  the  authority  of  BETTS  v.  JONES,  203  N.  C.  590,  it  is 
thought  that  members  of  the  governing  body  of  the  town  might  be  per- 
sonally responsible  if  they  knowingly  employ  incompetent  children  to  act 
in  this  capacity.  If  such  a  child  sustains  an  injury  in  the  course  of  his 
employment,  he  may  be  covered  by  the  provisions  of  the  Workmen's  Com- 
pensation Act. 

If  a  developer  of  real  property  opens  private  streets  on  property  sold 
to  purchasers,  the  same  will  not  become  public  until  dedicated  by  the 
owner  and  accepted  as  such  by  the  municipality  by  proper  resolution  of 
the   governing   body. 

Pyrotechnics;  Exhibition  of  Fireworks  at  Fairs,  Etc. 

20  August  1953 

Under  the  provisions  of  Article  54  of  Chapter  14  of  the  General  Stat- 
utes, it  is  unlawful  for  any  person,  firm  or  corporation  to  purchase,  sell, 
deal  in,  transport  or  possess  pyrotechnics  in  this  State. 

G.  S.  14-410  makes  an  exception  to  this  law  and  provides  that  pyrotech- 
nics may  be  exhibited,  used  or  discharged  at  public  exhibitions,  such  as 
fairs,  carnivals,  shows  of  all  descriptions  and  public  celebrations,  provided 
the  exhibition  of  such  pyrotechnics  is  under  the  supervision  of  experts 
who  have  previously  secured  written  authority  from  the  board  of  county 
commissioners  of  the  county  in  which  such  pyrotechnics  are  to  be  exhibited. 

Banks;  Investment  of  Corporate  Stocks 

20  August  1953 

Banks  are  not  prohibited  by  law  from  investing  in  stocks  of  corpora- 
tions except  as  provided  by  G.  S.  53-47  and  G.  S.  53-46.  G.  S.  53-47  pro- 
hibits any  banks  from  investing  its  capital  stock  in  any  other  state  or  na- 
tional bank,  with  certain  exceptions  set  out  in  this  section. 
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Corporations;  Institution  of  Proceedings  for  Dissolutionment  by 

Attorney  General  Under  G.  S.  55-126;  Method  of  Dissolving 

Controversy  with  Directors  When  Evenly  Divided 

AND  Unable  to  Function 

20  August  1953 

It  is  doubtful  that  the  Attorney  General  has  authority  to  institute 
an  action  to  dissolve  a  private  corporation  by  reason  of  failure  of  the 
corporation  to  provide  three  directors  as  required  by  its  by-laws  pnd  by 
statute,  due  to  a  deadlock  in  the  vote  of  the  board.  A  possible  solution 
would  be  a  petition  to  the  superior  court  under   G.   S.   55-114. 

Municipal  Corporations;  Authority  to  Purchase  Property  Outside 
the  Corporate  Limits  to  Widen  the  Street 

20  August  1953 

A  municipality  has  a  right  to  purchase  land  outside  the  corporate  limits 
and  adjoining  the  municipality  for  the  extension  of  the  city  streets,  as 
authorized  by  G.  S.  160-204,  and  by  the  decision  in  the  case  of  HIGH 
POINT  V.  CLARK,  211  N.  C.  607.  QUERY:  Would  police  jurisdiction 
extend  outside  the  corporate  limits  of  the  town? 

Sunday  Laws;  Closing  Business  Establishments 

20  August  1953 

Under  G.  S.  160-52,  municipalities  may  enact  ordinances  regulating  the 
pursuit  of  ordinary  business   callings   on    Sunday. 

Ad  Valorem  Taxation;  Personal  Property  Taxation; 
Liability  of  Members  of  the  Military  Service 

21  August  1953 

Under  the  Soldiers'  and  Sailors'  Civil  Relief  Act,  a  resident  is  deemed 
not  to  have  lost  his  residency  solely  by  virtue  of  living  elsewhere  under 
militaiy  orders,  and  a  non-resident  is  deemed  not  to  have  acquired  resi- 
dency in  North  Carolina  solely  by  virtue  of  being  in  this  state  under 
military  orders,  for  ad  valorem  taxation  purposes. 

Motor  Vehicles;  Driver's  License;  Period  of  Suspension  or  Revocation; 
G.  S.  20-16.1  AS  Repealing  G.  S.  20-16  (a)  ('9) 

21  August  1953 

When  an  operator  is  convicted  of  speeding  65  miles  an  hour  and  vdthin 
a  year  is  again  convicted  of  speeding  65  miles  per  hour,  the  Department 
of  Motor  Vehicles  must  suspend  his  license  for  a  period  of  30  days  under 
the  provisions  of  G.  S.  20-16.1  but  the  Department  has  the  authority  to 
suspend  his  license  for  a  period  of  not  less  than  60  days  nor  more  than  6 
months  under  the  provisions  of  G.  S.  20-16  (a)   (9).  The  provision  of  G.  S. 
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20-16.1  stating  that  "the  provisions  of  this  section  shall  not  prevent  the 
suspension  or  revocation  of  a  license  for  a  longer  period  of  time  where  the 
same  may  be  authorized  by  other  provisions  of  law"  destroys  the  possibil- 
ity of  the  passage  of  G.  S.  20-16.1  acting  as  a  repealer  of  any  of  the  pro- 
visions of  G.  S.  20-16. 

Seal;  Superior  Court;  Register  of  Deeds 

24  August  1953 

Construing  together  G.  S.  147-28,  147-30,  161-9  and  153-9(34),  it  is 
thought  that  the  Board  of  County  Commissioners  of  each  county  has  the 
authority  to  adopt  the  design  for  the  county  seal  and  that  the  emblem 
on  the  seal  of  the  Register  of  Deeds  shall  be  the  same  as  that  on  the  seal 
of  the  Clerk  of  the  Superior  Court.  The  above  statutes  set  forth  the  lan- 
guage required  to  be  used  on  each  of  said  seals. 

Motor  Vehicles;   Business  District;   Residential  District;   Power 
OF  Municipalities;  Arrests;  City  Police 

25  August  1953 

(1)  A  business  district  is  defined  in  G.  S.  20-38  (a)  to  be  the  territory 
contiguous  to  a  highway  where  seventy-five  per  cent  or  more  of  the  front- 
age thereon  for  a  distance  of  three  hundred  (300)  feet  or  more  is  occupied 
by  buildings  in  use  for  business  purposes. 

(2)  A  residential  district  is  defined  by  the  same  statute  to  be  the  ter- 
ritory contiguous  to  a  highway  not  comprising  a  business  district,  where 
seventy-five  per  cent  or  more  of  the  frontage  thereon  for  a  distance  of 
three  hundred  (300)  feet  or  more  is  mainly  occupied  by  dwellings  or  by 
dwellings  and  buildings  used  for  business  purposes. 

(3)  Under  G.  S.  20-169,  municipal  authorities  may  enact  an  ordinance 
for  the  regulation  of  traffic  by  means  of  signaling  devices  on  any  portion 
of  the  highway  where  traffic  is  heavy  or  continuous.  Thus,  a  municipality 
may  adopt  an  ordinance  establishing  a  traffic  light  at  an  intersection  where 
the  traffic  is  such  as  to  make  this  a  reasonable  regulation. 

(4)  A  traffic  light  which  shows  only  red  and  green  alternatively,  with- 
out any  intermediate  yellow  light,  is  lawful. 

(5)  When  the  jurisdiction  of  a  municipal  recorder's  court  has  been 
extended  to  the  township  limits  the  police  officers  of  the  city  have  the 
same  power  to  make  arrests  for  crimes  committed  within  the  township 
as  does  the  sheriff.  Otherwise,  when  an  offense  is  committed  within  the 
city  and  the  police  officer  pursues  the  offender  beyond  the  limits  of  the 
city  without  a  warrant  for  his  arrest  the  officer  is  in  the  same  position 
as   a  private   citizen   after  passing  the   city   limits. 

(6)  The  fine  and  costs  paid  by  a  defendant  tried  by  a  Justice  of  the 
Peace  should  be  handled  in  the  same  way  whether  the  defendant  was 
arrested  by  a  city  policeman  or  by  any  other  officer,  and  also  whether  the 
defendant  is  charged  with  the  violation  of  a  municipal  ordinance  or  with 
the  violation  of  a   State  law. 
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(1)    Motor   Vehicles;    Municipalities;    Speed   Regulations 
(2)    Beer;   Municipalities;   Closing  Time 

25  August  1953 

A  municipality  may  not  fix  speed  limits  for  motor  vehicles  except  as 
provided  in  G.  S.  20-141  with  reference  to  streets  which  are  not  parts  of 
the  State  highway  system  or  except  at  intersections  at  which  an  engineer 
and  traffic  investigation  shows  that  the  customary  speed  limit  fixed  by  the 
motor  vehicle  law  is  too  high. 

A  municipality  may  not  fix  the  closing  hour  for  the  sale  of  beer  except 
between  11:30  p.m.  on  Satvirday  and  7:00  a.m.  on  the  following  Monday. 

Divorce  from  Bed  and  Board;  Custody  of  Children;  Habeas  Corpus 

25  August  1953 

While  there  is  no  case  on  the  subject  it  is  thought  that  habeas  corpus 
can  be  used  to  determine  the  custody  of  children  where  the  parents  are 
living  separate  and  apart  from  each  other;  the  mother  has  custody  of  the 
children  but  the  father  threatens  to  obtain  the  children  and  take  them 
out  of  the  State  and  beyond  the  jurisdiction  of  the  courts  of  this   state. 

Adoption;   Divorce;   Consent  of  Divorced  Parent 

25  August  1953 

In  adoption  proceedings  the  fact  that  the  natural  parents  are  divorced 
does  not  dispense  with  the  requirement  that  the  consent  of  such  natural 
parents  to  the  adoption  must  be  obtained. 

Ad  Vai,orem  Taxation;   Purchase  in  Midyear  from   Exempted 
Organization;  Duty  to  Pay  Taxes  for  Full  Year 

26  August  1953 

Under  the  provisions  of  Section  302  of  the  Machinery  Act,  a  non-exempt 
purchaser  who  purchases  property  in  March,  1953,  from  an  exempt  owner 
is  required  to  pay  ad  valorem  taxes  on  such  propei-ty  for  the  entire  fiscal 
year  beginning  July   1,   1953. 

Adoption;   Finding  of  Abandonment  Process 

26  August  1953 

The  adoption  law  provides  that  the  court  of  adoption,  which  is  the  Clerk, 
can  make  a  finding  as  to  whether  or  not  a  parent  or  parents  have  aban- 
doned a  child,  and  it  is  not  necessary  for  the  Superior  Court  to  pass  upon 
such  an  issue. 
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Criminal  Law;  Contributing  to  the  Delinquency  of  a  Minor 

26  August  1953 

Before  an  adult  can  be  convicted  of  contributing-  to  the  delinquency  of 
a  minor,  the  minor  must  have  been  adjudged  to  be  delinquent,  and  w^here 
a  warrant  is  issued  before  a  finding  of  delinquency  is  made,  the  solicitor 
may  take  a  nol  pros  until  the  question  of  delinquency  is  determined. 

Warrant;  Search  Warrant;   Sufficiency  in  Search  for 
Intoxicating  Liquor 

26  August  1953 

The  provisions  of  G.  S.  18-13,  relating  to  search  warrants  for  the  pur- 
pose of  searching  for  whiskey,  are  not  governed  by  the  provisions  of  G.  S. 
15-27,  since  G.  S.  18-13  contains  the  elements  of  probable  cause  that  are 
required  in  such  cases,  and  an  examination  of  the  application  for  the 
search  warrant  by  the  issuing  officer  is  not  required  since  the  taking  of 
the  oath  to  the  required   affidavit  is   sufficient. 

Libraries;   Coverage  of  Librarian  Under  Social  Security  Act 

26  August  1953 

Libraries  organized  under  Article  8  of  Chapter  160  of  the  General  Stat- 
utes, as  rewritten  by  Chapter  721  of  the  Session  Laws  of  1953,  are  con- 
sidered to  be  political  subdivisions  or  instrumentalities  of  Government  for 
the  purpose  of  coverage  of  such  library  employees  under  the  Social  Secu- 
rity Enabling  Act  of  this  State. 


Divorce;  Residence  Requirements 


26  August  1953 


Under  Chapter  50  of  the  General  Statutes,  in  order  that  divorce  pro- 
ceedings may  be  instituted  in  this  State,  the  plaintiff  or  the  defendant  in 
the  action  must  have  been  a  resident  in  this  State  for  a  period  of  six 
months  prior  to  the  institution  of  the  action. 

Municipal  Corporations;  Authority  to  Regulate  Pool  Rooms 

27  August  1953 

Under  the  provisions  of  G.  S.  160-200  (33)  the  board  of  aldermen  of  a 
municipality  has  authority  to  license,  prohibit  and  regulate  pool  and  bil- 
liard rooms,  and,  in  the  interest  of  the  public  morals,  revoke  the  license 
for  the  privilege  of  operating  such  rooms. 
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Criminal  Law;   Evidence;   Testimony  of  Wife  on  Charge 
OF  Crime  Against  Nature 

27  August  1953 

Whei'e  the  husband  is  indicted  on  a  charge  of  crime  against  nature  al- 
leged to  have  been  committed  against  his  wife,  the  wife  is  not  a  competent 
witness  against  the  husband. 

Federal  Taxation;  Manufacturers  Excise  Tax;  Rehabilitation  Center 
FOR  THE  Blind,  Butner,  N.  C.  as  State  Instrumentality 

28  August     1953 

The  Rehabilitation  Center  for  the  Blind  at  Butner,  North  Carolina  is 
an  agency  and  instrumentality  of  the  State  of  North  Carolina. 

United  States  Lands;  Forest  Reserves;  Jurisdiction  op  State  Courts 

28  August     1953 

Construing  together  G.  S.  104-5  and  Section  480,  Title  16,  United  States 
Code  Annotated,  it  is  thought  that  the  Federal  and  State  Courts  have 
concurrent  jurisdiction  of  crimes  committed  on  National  Forest  Reserves. 

Motor  Vehicles;  Drivers  Licenses;  Second  or  Subsequent  Conviction; 
Conviction  of  Drunken  Driving  Prior  to  July  1,  1947 

28  August     1953 

A  conviction  prior  to  July  1,  1947  of  driving  under  the  influence  of  an 
intoxicating  liquor  or  narcotic  drug  cannot  be  used  in  determining  whether 
a  motor  vehicle  operator  has  been  twice  convicted  of  that  crime  for  pur- 
poses of  the  three  year  revocation  period  upon  two  convictions  of  such 
crime. 

Motor  Vehicles;    Drivers   Licenses;    Operation   After   Revocation   or 
Suspension;  Operation  Without  License;  Operation  After  Expira- 
tion OF  Revocation  Period  But  Before  Reissuance 

31  August  1953 

An  operator  who  operates  a  motor  vehicle  after  the  expiration  of  a  revo- 
cation period  but  prior  to  reissuance  of  his  license  is  guilty  of  driving 
without  a  license  and  is  not  guilty  of  driving  after  license  revoked. 

Motor  Vehicles;  Drivers  Licenses;  Armed  Forces;  Members  of; 
Validity  of  License  Beyond  Expiration  Date 

31  August  1953 

The  operator's  license  of  a  member  of  the  armed  forces  coming  within 
the  language  of  the  proviso  to  Subsection  (f)  of  Section  20-7  of  the  Gen- 
eral Statutes  remains  valid  until  the  expiration  of  thirty  days  from  the 
date  of  his  discharge. 
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Supplemental  Budget;  Funds  Available 

31  August  1953 

Under  G.  S.  115-356  objects  of  expenditure  in  the  school  budget  desig- 
nated as  maintenance  of  plant  and  fixed  charges  shall  be  supplied  from 
fines,  forfeitures,  penalties,  poll  taxes,  dog  taxes,  etc.  However,  w^hen 
necessity  shall  be  shovim  and  upon  approval  by  the  county  or  city  board 
of  education  and  the  State  Board  of  Education,  such  funds  may  be  used 
to  supplement  any  object  or  item  of  the  current  expense  budget.  Of  course 
such  budget  must  also  be  approved  by  the  local  tax  levying  authorities 
under  the  provisions  of  G.  S.  115-361  (a). 

Ad  Valorem  Taxes;  Hospitals;  Deductions  and  Exemptions 

31  August  1953 

Real  property  ow^ned  by  a  non-stock,  non-profit  hospital  and  used  for 
hospital  purposes  is  exempt  from  ad  valorem  taxation.  Real  property  of 
a  private  hospital  is  not  exempt  from  property  taxation  but  bills  for 
services  rendered  indigent  residents  may  be  deducted  from  the  hospital 
taxes  under  the  conditions  set  forth  in  G.  S.  105-298. 

Municipalities;  Police  Officers;  Residence;  De  Facto  Officers 

31  August  1953 

In  spite  of  the  1951  amendment  to  G.  S.  160-25,  it  is  thought  that  a 
police  officer  is  required  to  be  a  qualified  voter  within  the  municipality 
he  serves.  North  Carolina  Constitution,  Article  VI,  Section  7.  G.  S.  163-25. 
BARLOW  V.  BENFIELD,  231  N.  C.  663. 

However,  it  is  thought  a  police  oflficer,  though  not  a  qualified  voter  of 
a  municipality,  when  once  appointed  by  the  proper  authorities  is  at  least 
a  de  facto  officer  and  his  acts  are  just  as  effective  as  if  he  were  a  resident 
and  qualified  voter  of  the  municipality.  Such  office  cannot  be  challenged 
collaterally  but  only  through  a  quo  warranto  proceeding  brought  for  that 
purpose.  IN  RE  WINGLER  231  N.  C.  560.  Article  41,  Chapter  1  of  the 
General  Statutes. 

License  Taxes;  Educational  Zoo  Train;  Section  106  of 
the  Revenue  Act 

31  August  1953 

A  zoo  exhibited  for  educational  purposes  under  the  sponsorship  of  local 
civic  organization  is  subject  to  the  payment  of  license  taxes  under  Section 
106  of  the  Revenue  Act. 
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Income  Taxes;  Trusts  and  Estates;  Duty  to  File  Return;  Non-resident 
Trustee  with  North  Carolina  Beneficiary 

1  September  1953 

A  non-resident  trustee  holding  for  North  Carolina  beneficiaries  a  trust 
corpus  located  outside  of  North  Carolina  is  not  required  to  file  an  income 
tax  return  when  all  of  the  trust  income  is  distributed  annually. 

Drivers*  Licenses;  Court,  Power  of;  Jurisdiction  of  Justice  of  the 
Peace  Over  Speeding 

1  September  1953 

A  Justice  of  the  Peace  and  a  Notary  Public  do  not  have  jurisdiction  to 
try  cases  involving  speeding  on  the  highw^ay. 

Motor  Vehicles;  Courts,  Power  of;  Jurisdiction  of  Justice  of  the 
Peace  Over  Driving  Without  License 

1  September  1953 

A  Justice  of  the  Peace  does  not  have  jurisdiction  over  the  offense  of 
operating  a  motor  vehicle  without  an  operator's  license. 

Schools;  Enlargement  of  City  Administrative  Unit  When  the  Unit 

Has  Not  Voted  a  Special  School  Tax;  Procedure  for  Voting 

ON  a  Special  School  Tax 

1  September  1953 

It  is  thought  that  no  election  under  G.  S.  115-192  is  required  to  enlarge 
the  boundaries  of  a  city  administrative  unit  which  has  not  voted  a  special 
school  tax  under  G.  S.  115-361.  In  such  case  the  procedure  is  simply  sepa- 
rate resolutions  of  the  city  and  county  boards  of  education  and  the  ap- 
proval of  the  State  Board  of  Education  under  G.  S.  115-352. 

The  maximum  special  school  tax  that  may  have  voted  under  G.  S.  115-361 
would  seem  to  be  fifty  cents  on  the  one  hundred  dollars  valuation  of 
property  as  set  out  in  G.  S.  115-186.  When  there  is  a  county-wide  special 
tax  jinder  the  provisions  of  G.  S.  115-207  et  seque,  it  is  doubtful  that  a 
city  administrative  unit  is  authorized  to  vote  more  than  a  thirty  cents 
special  school  tax.    G.  S.  115-210. 

Children  allowed  to  attend  schools  of  another  administrative  unit,  but 
without  having  been  transferred  by  the  State  Board  of  Education  in  con- 
formity with  the  provisions  of  G.  S.  115-352,  may  be  charged  tuition. 

Ad  Valorem  Taxation;  Military  Personnel;  Non-resident  Purchasing 
Home  Near  Military  Reservation 

1  September  1953 

Under  the  provisions  of  the  Soldiers  and  Sailors  Civil  Relief  Act,  a 
non-resident  member  of  the  armed  forces  living  in  N.  C.  solely  by  virtue 
of  military  orders  is  not  subject  to  personal  property  ad  valorem  taxes. 
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whether  or  not  his  home  state  requires  payment  of  such  taxes.  No  such 
exemption  exists  for  civilian  employees  of  the  armed  forces  living  off  the 
military  base. 

(1)  Municipal  Taxation;  Privilege  License  Taxes;  Enforcing  Payment 
(2)  County  Taxation;  County  License  Taxes;  Enforcing  Payment 

3  September  1953 

The  penal  provisions  of  G.  S.  105-109  w^ith  respect  to  engaging  in  busi- 
ness without  paying  the  appropriate  license  tax  are  made  applicable  by 
that  section  to  county  license  taxes  but  not  to  city  license  taxes.  However, 
G.  S.  14-4  makes  the  violation  of  a  town  ordinance  a  misdemeanor  and  a 
person  who  violated  an  ordinance  requiring  the  payment  of  a  license  tax 
would  be  subject  to  criminal  prosecution  under  G.  S.  14-4. 

License  Taxes;  Laundries;  Firm  Furnishing  Coverall  and  Overall 
Service;  Section  150 

3  September  1953 

A  company  which  furnishes  coveralls  and  overalls  to  certain  individuals 
and  firms  on  a  rental  basis,  picking  up  the  soiled  items  and  leaving  clean 
ones  periodically,  and  which  does  its  own  laundry  work  and  no  other,  is 
not  subject  to  the  State  license  tax  which  is  imposed  with  respect  to 
laundries. 

Poll  Tax;  Garnishment;  Delinquent  Taxes 

3  September  1953 

Taxes  with  respect  to  which  garnishment  proceedings  may  be  used 
includes  poll  taxes. 

Executors  and  Administrators;  Commissions  Allowed  Under 
Chapter  855;  Session  Laws  of  1953 

3  September  1953 

It  is  thought  that  the  expression  "gross  value  of  an  estate"  as  used 
in  Chapter  855,  Session  Laws  of  1953,  amending  G.  S.  28-170  dealing  with 
the  commissions  allowable  to  a  personal  representative,  means  the  total 
value  of  the  personal  property  plus  that  pai't  of  the  proceeds  of  the  sale 
of  real  property  necessary  to  pay  the  remainder  of  the  debts  and  the 
costs  of  administration.  G.  S.  28-57;  G.  S.  28-58;  DENTON  v.  TYSON, 
118  N.  C.  542;  LINKER  v.  LINKER,  213  N.  C.  351. 

Schools;  Transportation;  Liability  of  State  for  Injuries  to  Children 

Riding  School  Buses  When  Such  Children  Live  Within  ll^ 

Miles  of  the  School 

3  September  1953 

G.  S.  115-376  requires  the  transportation  of  school  children  living  more 
than   one   and   one-half  miles   from   the   school   to   which   they   have  been 
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assigned.  However,  the  policy  of  the  State  Board  of  Education  for  the 
past  twenty  years  has  permitted  school  children  living  within  walking 
distance  to  be  transported  when  there  is  room  on  the  bus  without  dis- 
placing children  required  to  be  transported.  Resolution  of  the  State  School 
Commission  under  date  of  September  28,  1933. 

From  the  foregoing,  it  is  thought  that  children  living  within  one  and 
one-half  miles  of  the  school,  but  who  are  actually  being  transported,  are 
entitled  to  all  the  protection  afforded  by  Article  49,  Chapter  115,  of  the 
General  Statutes,  and  Article  31,  Chapter  143,  of  the  General  Statutes. 
(Tort  Claims  Act  of  1951.) 

Clerk  op  the  Superior  Court;  Commissions  Allowed  Under  G.  S.  2-26 

3  September  1953 

Under  the  language  of  next  to  the  last  paragi-aph  of  G.  S.  2-26,  it  is 
thought  that  a  clerk  is  not  entitled  to  commissions  on  surplus  funds  paid 
into  his  office  under  the  provisions  of  G.  S.  45-21.31  or  the  surplus  from 
a  sale  by  a  commissioner  under  an  execution  to  satisfy  a  judgment  for 
the  enforcement  of  a  material  furnisher's  lien,  the  sale  being  conducted 
under  Article  29(a)  or  29(b)   of  Chapter  1  of  the  General  Statutes. 

Municipal  Ordinances;  Power  to  Prohibit  the  Keeping  of  Horses 
Within  a  Town  or  Part  of  a  Town 

3  September  1953 

A  municipality  may  pass  an  ordinance  to  prohibit  the  keeping  of  horses 
within  a  certain  minimum  distance  of  dwellings  and  other  inhabited  build- 
ings located  within  the  corporate  limits. 

Schools;  Election  op  Teachers;  Allotment  by  State 
Board  of  Education 

4  September  1953 

Construing  together  G.  S.  115-354-359-355,  it  is  thought  that  the  con- 
tracts of  all  teachers  in  public  schools  are  subject  to  the  allotment  of 
teachers  made  by  the  State  Board  of  Education  and  that  the  distribution 
of  teachers  elected  in  a  particular  administrative  unit  is  a  matter  for  the 
local  school  authorities. 

Warrants;  Statute  of  Limitations 

4  September  1953 

Warrants  issued  for  the  commission  of  misdemeanors  which  are  over 
two  years  old  are  barred  by  the  Statute  of  Limitations. 

Criminal  Law,  Warrants,  and  Number  op  Accounts 

4  September  1953 

A  warrant  charging  assault,  public  drunkenness,  and  disorderly  conduct 
contains  but  two  counts,  assault  being  one  count  and  public  drunkenness 
and  disorderly  conduct  being  the  second  count. 
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Police  Officers'  Authority  to  Inspect  Hotel  Lobbies,  Hallways, 
Apartment  Houses,  Boarding  Houses,  and  Guest  Registers 

4  September  1953 

Police  officers  upon  reasonable  grounds  have  a  right  to  go  into  a  hotel 
lobby  to  make  an  investigation  and  they  can  go  into  such  lobby  without 
a  warrant.    STATE  v.  RAY,  217  N.  C.  167. 

An  apartment  house  and  a  boarding  house  may  not  always  fall  within 
the  category  of  public  places.  Therefore,  if  an  officer  were  going  to  enter 
an  apartment  house  or  boarding  house  he  should  have  a  warrant  for  a 
person  whom  he  reasonably  suspects  of  being  therein. 

A  police  officer  does  not  have  the  right  at  his  mere  whim  to  conduct  an 
inspection  of  the  guest  registers  at  hotels,  motels,  inns,  and  other  similar 
places.  If  the  officer  has  a  warrant  for  a  person  and  reasonably  believes 
that  such  person  is  in  the  hotel  then  in  such  event  the  officer  would  have 
a  right  to  inspect  the  guest  register  in  order  to  ascertain  if  the  person 
were  in  the  hotel,  for  a  warrant  may  be  executed  at  any  place  where  the 
person  named  therein  can  be  found. 

Motor  Vehicles;  Driver's  License;  Driving  While  License  Revoked 

8  September  1953 

The  suspension  or  revocation  provided  by  G.  S.  20-28  for  driving  while 
the  defendant's  license  is  suspended  or  revoked  is  mandatory. 

Counties;  Municipalities;  Annual  Audits  by  Certified  Public 

Accountants;  Public  Accountants;  Competitive  Bidding 

Not  Required 

8  September  1953 

Auditing  contracts  let  by  counties  and  municipalities  may  be  let  without 
public  bidding. 

State  Highway  Funds;  Diversion 

8  September  1953 

The  appropriation  and  expenditure  of  revenues  from  motor  fuels  taxes 
and  from  motor  vehicle  license  taxes  are  subject  to  legislative  control,  as 
there  is  no  constitutional  provision  as  to  the  purposes  for  which  such 
funds  may  be  expended,  other  than  the  requirement  that  it  shall  be  for  a 
public  purpose.  Gasoline  and  motor  fuel  inspection  taxes  of  one-fourth  of 
one  cent  per  gallon  are  required  to  be  paid  for  the  cost  of  providing  such 
inspection  and  the  balance  paid  into  the  general  fund. 

Marriage  Laws;  Epileptics 

8  September  1953 

Persons  subject  to  epileptic  attacks  may  be  married  in  this  State  only 
upon  the  recommendation  of  one  or  more  practicing  physicians  who  special- 
ize in  psychiatry  and  only  after  eugenic  sterilization  has  been  performed 
on  such  epileptic. 
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Motor  Vehicles;  Courts;  Costs 

9  September  1953 

1.  All  fees  properly  included  in  the  bill  of  costs  for  arrests  and  service  of 
process  made  by  a  member  of  the  State  Highway  Patrol  should  be  re- 
mitted to  the  county  authorities. 

2.  No  fee  may  be  added  to  the  bill  of  costs  unless  there  is  statutory 
authority  therefor. 

3.  No  arrest  fee  may  be  added  to  the  bill  of  costs  when  the  defendant  has 
not  been  arrested  but  has  merely  been  given  a  citation  by  a  highway 
patrolman. 

Sales  Tax;  Taxability  of  Sticks,  Twine  and  Fuel  Oil  Used  in  Curing 

Tobacco 

9  September  1953 

Sales  of  fuel  oil  to  farmers  for  use  in  curing  tobacco  are  exempt  from 
the  retail  sales  tax. 

License  Taxes;  Mechanical  Rides;  Section  131  of  the 
Revenue  Act 

9  September  1953 

Operators  of  individual  rides  in  toy  "space  ships"  and  "mechanical 
horses"  are  required  to  purchase  county  licenses,  if  levied  by  a  proper 
ordinance,  for  each  ride. 

(1)  Abolishing  Recorder's  Court,  Dallas,  N.  C. 
(2)  Water  Meter  Service 

9  September  1953 

(1)  A  Recorder's  Court  created  under  G.  S.  Article  24,  Subchapter  VI, 
Chapter  7,  may  be  abolished  upon  compliance  with  G.  S.  7-212. 

(2)  Meters  installed  under  an  ordinance  of  a  town  may  be  charged  against 
a  consumer,  and  failure  to  pay  after  reasonable  notice  may  result  in 
discontinuance  of  service  by  the  town. 

Trustees;  Commissions 

11  September  1953 

The  5%  commission  allowed  by  G.  S.  128-170  to  executors,  administrators 
and  trustees  and  other  personal  representatives,  is  limited  to  5%  of  the 
original  value  of  the  trust,  as  the  statute  states  that  the  commission  is 
based  upon  "the  amount  of  receipts,  including  the  value  of  all  personalty 
when  received." 
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Municipal  Corporations;  Sale  of  Real  Property  to  American  Legion 

10  September  1953 

G.  S.  160-59  provides  the  exclusive  method  by  which  a  municipality  may 
dispose  of  property.    This  section  provides  that  such  sales  may  be  made 
\Iy  after  30  days'  notice  and  at  public  outcry. 

Sales  and  Use  Tax;  Ingredients  of  Manufactured  Products; 
Packaging;  Mills  and  Mill  Machinery 

10  September  1953 

'*Jnder  the  applicable  statutes  and  regulations  relating  to  the  sales  and 
use  tax  the  following  articles  when  sold  and  used  for  the  purposes  and  in 
the  manner  set  out  below  would  be  subject  only  to  the  wholesale  rate  of 
sales  tax,  and  if  purchased  from  outside  the  State  would  be  subject  to  no 
tax  as  there  is  no  wholesale  use  tax: 

Staples  used  for  closing  corrugated  boxes  used  for  packing  merchandise 
for  shipment  by  the  manufacturer. 

Machines  used  to  put  the  staples  in  these  boxes. 

Staples  used  for  attaching  labels  to  overalls,  etc.,  used  instead  of  sewing. 

Machines  for  putting  these  staples  into  the  garments.  Staples  used  in 
fabricating  furniture,  doors,  etc.,  said  merchandise  being  made  for  sale. 

Machines  to  put  these  staples  in. 

Sales  and  Use  Tax;  Exemptions;  Ophthalmic  Equipment 

10  September  1953 

Sales  of  ophthalmic  equipment  to  optometrists  and  physicians  are 
exempt  from  sales  tax.  Ophthalmic  equipment  includes  lenses,  frames, 
cases  and  any  equipment  which  would  be  used  by  an  optometrist  or  physi- 
cian in  treating,  diagnosing  or  examining  any  eye  condition,  and  any  other 
equipment  otherwise  used  in  remedying  an  eye  abnormality  or  condition 
which  requires  such  treatment  or  remedy. 

Ad  Valorem  Taxation;  Period  of  Limitation  on  Garnishment  for 
Personal  Property  and  Poll  Tax 

10  September  1953 

The  City  of  Sanford  may  garnish  for  personal  property  and  poll  taxes 
due  for  any  years  subsequent  to  1926,  under  the  general  law,  subject  to 
the  limitation  of  Section  1713  of  the  Machinery  Act. 

Ad  Valorem  Taxes;  Imports;  Property  in  Transit  on  January  1st 

10  September  1953 

Property  which  is  being  imported  and  which  is  part  of  a  cargo  of  a 
ship  enroute  to  a  North  Carolina  seaport  on  January  1st  would  not  be 
subject  to  any  North  Carolina  ad  valorem  property  taxes. 
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Ad  Valorem  Taxes;  Property  Not  Owned  on  January  1st 

10  September  1953 

A  person  who  acquires  an  automobile  subsequent  to  Jan.  1st  of  any  year 
is  not  liable  for  property  tax  with  respect  to  said  automobile  for  that  year 
inasmuch  as  property  is  listed  for  taxation  on  the  basis  of  ownership  as 
of  Jan.  1st  of  the  tax  listing  year. 

Motor  Vehicles;  Courts;  Justices  of  the  Peace 

10  September  1953 

1.  The  offenses  of  speeding  and  of  driving  while  under  the  influence  of 
intoxicating  liquor  or  narcotic  drugs  are  beyond  the  jurisdiction  of  a 
justice  of  the  peace. 

2.  A  justice  of  the  peace  has  no  greater  power  to  arrest  than  does  a 
private  citizen.    He  may  not  arrest  for  speeding  or  drunken  driving. 

3.  Upon  receipt  of  a  complaint  charging  commission  of  any  crime,  a 
justice  of  the  peace  must  examine  under  oath  the  complainant  and  his 
witnesses,  and  issue  a  warrant  if,  but  only  if,  it  appears  that  a  crime 
has  been  committed. 

Motor  Vehicles;  Highway  Patrol;  Arrest  Fees 

10  September  1953 

To  the  extent  that  an  arrest  fee  for  an  arrest  by  a  member  of  the 
Highway  Patrol  is  properly  taxed  as  part  of  the  bill  of  costs,  such  fee 
should  be  remitted  to  the  county  authorities. 

Criminal  Law;  Judgment;  Suspended  Sentence;  Condition  of 
Suspension  Requiring  Attendance  at  Traffic  Safety  School 

10  September  1953 

A  convicted  traffic  violator  may  be  required  to  attend  a  safety  school 
located  in  a  vicinity  accessible  to  such  violator  as  a  condition  of  suspension 
of  sentence. 

Motor  Vehicles;  Suspension  of  License;  Failure  to  Comply  with 
Financial  Responsibility  Act 

11  September  1953 

When  a  driver's  license  has  been  revoked  under  the  Uniform  Driver's 
License  Act,  thereafter  his  license  has  been  reissued  upon  expiration  of 
the  period  of  the  original  revocation  and  the  filing  of  proof  of  financial 
responsibility,  subsequently  for  failure  to  maintain  proof  of  financial 
responsibility  his  license  is  again  suspended,  and  thereafter  he  drives  a 
motor  vehicle  upon  the  highways   before  obtaining  another   reissuance  of 
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his  license,  such  driver  is  guilty  of  violating  G.  S.  20-7,  w^hich  prohibits 
the  operation  of  a  motor  vehicle  on  the  highway  without  a  driver's  license. 
He  is  not  guilty  of  violating  G.  S.  20-28,  which  forbids  the  operation  of  a 
motor  vehicle  upon  the  highway  during  the  period  of  a  suspension  or  re- 
vocation imposed  under  the  Driver's  License  Act,  as  distinguished  from  a 
suspension  under  the  Financial  Responsibility  Act. 

Ad  Valorem  Taxes;  Personal  Property;  Servicemen;  Soldiers  and 
Sailors  Civil  Relief  Act;  Voluntary  Listing 

11  September  1953 

Although  a  member  of  the  armed  forces  who  comes  to  North  Carolina 
under  military  orders  does  not  become  a  resident  solely  by  reason  of  mov- 
ing to  this  State,  he  does  become  a  resident  when  he  undertakes  to  vote 
or  to  institute  a  civil  action  requiring  residence  as  a  basis  for  instituting 
such  suit  or  when  he  does  any  other  act  evidencing  a  clear  intent  to  become 
a  resident.  When  he  becomes  a  resident  he  becomes  liable  for  ad  valorem 
property  taxes  in  the  same  manner  and  to  the  same  extent  as  any  other 
resident.  In  the  absence  of  a  more  convincing  explanation,  any  member 
of  the  armed  forces  who  voluntarily  lists  taxes  should  be  regarded  as 
thereby  evidencing  an  intent  to  become  a  resident  and  he  should  be  held 
liable  for  ad  valorem  property  taxes  in  the  same  manner  as  any  other 
resident. 

Constables;  Residence  in  Township  Where  Elected 

13  September  1953 

In  order  for  a  constable  to  be  eligible  for  his  office,  he  should  be  a  duly 
registered  voter  in  the  township  in  which  he  is  elected. 

Claim  and  Delivery  in  Justice  of  the  Peace  Court 

14  September  1953 

Claim  and  Delivery  proceedings  are  ancillary  remedies  and  if  they  are 
improperly  asked  they  may  be  denied  or  dismissed,  having  no  effect  on 
the  action  itself  which  should  go  on  if  the  plaintiff  is  entitled  to  any  other 
remedy. 

Education;  Compulsory  School  Law;  Exemptions 

14  September  1953 

The  public  school  law  does  not  contain  any  exemption  which  permits  a 
child  to  work  one  or  two  days  a  week  and  then  attend  the  public  schools 
for  the  balance  of  the  time. 
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Motor  Vehicles;  Rules  of  the  Road;  Jurisdiction  of  Justice  of  the 
Peace;  Power  to  Receive  Bond 

14  September  1953 

While  a  Justice  of  the  Peace  has  authority  to  take  bond  and  bind  over 
an  operator  charged  with  speeding,  only  the  court  to  which  the  defendant 
is  bound  over  has  authority  to  forfeit  the  bond. 

Intoxicating  Liquor;  Purchase  from  Source  Other  than  ABC  Store; 

Possession 

14  September  1953 

It  is  a  violation  of  law  to  purchase  liquor  in  this  State  from  any  source 
except  from  a  lawfully  operated  ABC  store,  and  it  is  also  a  violation  of 
the  law  for  a  person  who  purchases  liquor  from  an  ABC  store  to  sell  this 
liquor  to  another  individual.  The  purchase  of  liquor  by  one  individual 
from  another  individual,  even  though  the  tax  is  paid,  is  unlawful  and  also 
results  in  unlawful  possession  and  transportation. 

Municipal  Corporations;  Authority  to  Convey  Property  Act 

14  September  1953 

A  municipal  corporation  in  the  absence  of  a  public-local  statute  is  not 
authorized  to  sell  municipal  property  at  private  sale  and  without  considera- 
tion. Under  the  statutes  of  this  State  a  municipal  coi-poration,  unless 
authorized  by  public-local  act,  must  dispose  of  its  property,  after  due 
advertisement,  by  public  auction  to  the  highest  bidder. 

Municipalities;  Construction  of  Projects  Costing  Not  in  Excess 

OF  $15,000 

14  September  1953 

G.   S.  143-129   does  not  apply  to  expenditures  by  municipalities  not  in 
excess   of   $15,000   on   any   repairs,   completed   project  or  building,   if  the 
work  is  performed  through  its  duly  authorized  officers  and  agents. 
Counties  and  County  Commissioners;  Authority  to  Appropriate  Public 

Funds  to  Defray  the  Expenses  of  a  Parade  for  Returning 
War  Veterans 

14  September  1953 

There  is  no  authority  for  a  board  of  county  commissioners  to  appropri- 
ate public  funds  to  be  used  in  defraying  the  expenses  of  a  parade  to  be 
put  on  in  honor  of  returning  veterans  and  prisoners  of  the  Korean  Conflict. 
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Schools;  County- wide  Current  Expense  Budget 

14  September  1953 

When  a  city  administrative  school  unit  is  coterminous  with  the  city 
limits,  the  city  council  is  the  tax  levying  authority  so  far  as  the  local 
supplemental  school  budget  is  concerned,  but  county-wide  current  expense 
budgets  are  simply  approved  by  the  county  commissioners,  and  the  county 
commissioners  constitute  the  tax  levying  authorities.  G.  S.  115-361-362- 
363(a)-363(c). 

Municipalities;  Ownership  of  Sidewalks  on  State  Highways; 
Control  of  Signs  Thereon 

15  September  1953 

Municipalities  have  complete  authority  to  control  by  valid  ordinances 
the  erection  of  signs  and  other  obstructions  or  structures  over  the  side- 
walks along  or  adjoining  State  highways  maintained  in  such  municipalities 
by  the  State  Highway  &  Public  Works  Commission.  Such  authority  is  not 
withdrawn  from  the  municipalities  by  the  Powell  Bill  or  G.  S.  136-30  et 
seq,  or  by  G.  S.  136-18  (t). 

Ad  Valorem  Taxes;  Personal  Property;  Lien;  No  Lien  After 
Bona  Fide  Sale 

17  September  1953 

When  no  levy  has  been  made  for  property  tax  purposes  on  personal 
property,  no  lien  for  taxes  on  such  property  exists  after  a  bona  fide  sale 
thereof  for  value. 

Ad  Valorem  Taxation;  Personal  Property;  Resident  Who  Takes 

Property  Out  of  State;  Serviceman  Who  Takes 

Property  Outside  of  State 

18  September  1953 

Personal  property  taken  outside  the  State  by  a  North  Carolina  resident 
to  be  kept  for  an  indefinite  period,  including  January  1st  of  the  tax  year, 
would  lose  its  North  Carolina  property  tax  situs. 

Constitutionality  of  Chapter  305  Public-Local  Laws  of  1919,  as 

Amended  by  Chapter  477  Public-Local  Laws  of  1921, 

Prohibiting  the  Exhibitions  of  Carnivals  in  Guilford 

County,  Except  in  Connection  with  a  Fair 

Held  by  Fair  Associations 

18  September  1953 

Chapter  477  Public-Local  Laws  of  1921,  amending  Chapter  305  Public- 
Local  Laws  of  1919,  prohibiting  the  showing  of  carnivals  in  Guilford 
County  except  in  connection  with  a  county  fair,  is  probably  constitutional. 
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Motor  Vehicles;  License  Plates;  Permanent  Registration; 
Tuberculosis  Associations 

18  September  1953 

An  x-ray  unit  of  the  Alexander-Catawba-Lincoln  District  Tuberculosis 
Association,  Inc.  is  not  entitled  to  permanent  registration  under  the  motor 
vehicle  act. 

Motor  Vehicles;  License  Plates;  Authority  of  Municipality  to 
Require  Display  of  Municipal  Plate 

18  September  1953 

A  municipality  acting  under  its  power  to  levy  a  $1.00  license  tax  on 
motor  vehicles  can  pass  a  proper  ordinance  requiring  the  display  on  the 
motor  vehicle  of  the  license  tags  issued  upon  payment  of  the  tax. 

Courts;  Assistant  Judge  of  the  Recorder's  Court  of  Brunswick 
County;  Leave  of  Absence 

18  September  1953 

While  there  seems  to  be  no  statutory  provision  for  the  appointment  of 
an  assistant,  associate  or  substitute  judge  of  a  recorder's  court,  created 
under  the  provisions  of  Article  25,  Chapter  7,  of  the  General  Statutes,  it 
would  seem  that  the  county  commissioners  are  authorized  to  grant  a  leave 
of  absence  to  the  Judge  upon  compliance  with  the  provisions  of  G.  S. 
128-40  and  to  appoint  an  acting  or  substitute  judge  during  the  continuance 
of  the  leave  of  absence  of  the  regular  Judge. 

Criminal  Law;  Vagrancy 

18  September  1953 

The  fact  that  a  female  defendant  indicted  under  G.  S.  14-336(2)  was 
married  would  not  of  itself  require  a  dismissal  of  the  action. 

Motor  Vehicles;  Drivers'  Licenses;  Financial  Responsibility; 

Operation  After  Suspension;  Operation  During  Suspension 

FOR  Failure  to  Satisfy  Judgment 

21  September  1953 

An  operator  convicted  of  operating  a  motor  vehicle  during  a  period 
when  his  license  is  suspended  under  the  Financial  Responsibility  Act  for 
failure  to  satisfy  a  judgment  should  be  punished  under  G.  S.  20-272  rather 
than  under  G.  S.  20-28. 
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Motor  Vehicles;  Rules  of  the  Road;  Speed  of  Ambulances  and 

Fire  Truck 

21  September  1953 

The   only   statute   regulating   the   speed   of   ambulances   and   fire   trucks 
within  cities  and  towns  is  G.  S.  20-145. 

Motor  Vehicles;  Equipment;  Validity  of  Mechanical  Turn  Signals 

21  September  1953 

Mechanical  turn  signals  approved  by  the  Department  of  Motor  Vehicles 
are  a  valid  means  of  signaling  in  North  Carolina. 

Municipalities;  Ordinances  Requiring  Removal  of  Weeds  and 
Trash  from  Lots 

21  September  1953 

A  municipality  may  enact  valid   ordinances   relating  to  the  removal  of 
noxious  weeds  from  vacant  lots  within  such  municipality.    Such  ordinances  j 
are  authorized  by  G.  S.  160-55  and  G.  S.  160-200(8).    A  municipality  may  j 
not  by  ordinance  create  a  criminal  offense. 

Municipal  Corporations;  Authority  to  Regulate  Gas  Storage  Tanks 

21  September  1953 


Under  the  general  authority  of  municipalities  to  pass  ordinances  for 
the  public  welfare,  it  is  thought  that  a  municipality  has  the  authority  to 
pass  a  reasonable  ordinance  regulating  the  location  of  gasoline  stoi'age 
tanks  under  its  public  streets.  G.  S.  160-200(11)  ;  G.  S.  160-52;  PARSONS 
V.  WRIGHT,  223  N.  C.  520;  FAYETTEVILLE  v.  DISTRIBUTING  COM- 
PANY, 216  N.  C.  596;  SHUFORD  v.  WAYNESVILLE,  214  N.  C.  135; 
WAKE  FOREST  v.  MEDLIN,  199  N.  C.  83. 

Municipal  Corporations;  Nuisances;  Police  Power 

21  September  1953 

Under  its  general  authority  to  pass  ordinances  for  the  public  welfare, 
it  is  thought  that  a  municipality  has  the  authority  to  pass  an  ordinance 
requiring  either  public  or  private  alleys  to  be  kept  open  for  the  purpose  of 
fire  protection  and  the  removal  of  trash  therefrom.  G.  S.  160-55;  G.  S.  160- 
200 (6) -(10) -(26)  ;  25  Am.  Jur.  (highways)  Section  8,  page  343;  PARSONS 
V.  WRIGHT,  223  N.  C.  520. 

Ad  Valorem  Taxation;  Time  When  Taxes  Become  Delinquent       ' 

21  September  1953 

Although  it  is  not  free  from  doubt,  it  appears  that  taxes  become  de- 
linquent within  the  meaning  of  Chapter  827  of  the  Session  Laws  of  1953 
only  upon  final  settlement  by  the  tax  collector. 
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Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing; 
School  Teacher 

22  September  1953 

Ordinarily  personal  property  must  be  listed  for  ad  valorem  taxation  at 
the  place  of  the  residence  of  the  owner.  G.  S.  105-302  provides  further :  "For 
purposes  of  this  section  the  residence  of  a  person  who  has  two  or  more 
places  in  which  he  occasionally  dwells  shall  be  the  place  at  which  he 
resided  for  the  longest  period  of  time  during  the  year  preceding  the  date 
as  of  which  property  is  assessed."  In  applying  this  statute  to  the  situation 
of  a  public  school  teacher,  it  is  necessary  to  consider  each  individual 
situation  separately.  In  other  words,  the  personal  property  of  a  school 
teacher  would  ordinarily  be  listed  at  the  place  of  her  permanent  or  voting 
residence.  However,  if  a  school  teacher  has  lived  in  the  county  where 
she  is  teaching  at  the  beginning  of  the  tax  listing  year  for  a  longer  period 
during  the  preceding  year  than  she  lived  in  any  other  place  during  such 
preceding  year,  then  the  personal  property  of  such  teacher  should  be  listed 
in  the  county  where  she  is  teaching. 

Ad  Valorem  Taxation;  Personal  Property;  Non-Resident  of  Town 

22  September  1953 

A  person  who  is  not  a  resident  of  a  town  and  who  owns  no  real  property 
in  such  town  and  who  does  not  keep  any  personal  property  in  such  town  is 
not  liable  for  any  ad  valorem  property  taxes  with  respect  to  such  town. 

Dog  Taxes;  Credit  of  Eabies  Vaccination  Fee;  Effect  of  1953  Repeal 
With  Respect  to  Back  Taxes 

22  September  1953 

The  repeal  of  G.  S.  106-372.1  and  the  amending  of  G.  S.  106-372  by  the 
1953  General  Assembly,  eliminating  provisions  for  credit  of  a  rabies 
vaccination  fee  against  county  dog  tax  is  prospective  only  in  application 
and  does  not  prohibit  the  granting  of  such  credit  with  respect  to  back  taxes. 

Motor  Vehicles;  Operation  After  Revocation  or  Suspension; 
Highway,  What  Constitutes 

22  September  1953 

(1)  A  person  whose  driver's  license  is  reissued  following  a  period  of  sus- 
pension, and  is  thereafter  again  suspended  for  failure  to  maintain 
proof  of  financial  responsibility,  and  who  drives  a  vehicle  upon  the 
highway  before  his  license  is  again  reissued  is  not  guilty  of  driving 
while  his  license  is  revoked  and  cannot  be  convicted  under  G.  S.  20-28, 
but  he  is  guilty  of  operating  a  vehicle  without  a  valid  driver's  license 
and  can  be  convicted  under  G.  S.  20-7. 
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(2)  The  driveway  of  a  service  station  is  not,  as  such,  a  part  of  the 
highway,  so  the  statvite  forbidding  reckless  driving  does  not  apply  to 
driving  upon  such  driveway.  However,  in  the  event  the  driving  oc- 
curred upon  a  portion  of  the  driveway  which  is  included  in  the 
definition  of  "street  and  highway"  contained  in  G.  S.  20-38  (cc)  such 
person  could  be  convicted. 

Clerk  of  the  Superior  Court;  Fees  of  Clerk  of  Robeson  County  for 
Auditing  Final  Account  of  Trustee 

22  September  1953 

The  fee  of  the  Robeson  County  Clerk  of  Superior  Court  for  auditing 
and  recording  the  final  account  of  sales  of  real  property  pursuant  to  a 
power  of  sale  is  fixed  by  G.  S.  2-26,  specifying  that  such  fee  shall  not 
exceed  $15.00. 

Municipal  Corporations;  Taxation,  Water  and  Sewage  Facilities 

22  September  1953 

The  fact  that  water  and  sewage  facilities  are  not  furnished  within  a 
certain  portion  of  a  municipality  will  not  prevent  the  collection  of  taxes 
within  such  territory.    See  BANKS  v.  RALEIGH,  220  N.  C.  35. 

High  Point  Merchants'  Patrol,  Inc.;  Private  Detectives  Going  Armed 
IN  A  Body;  Special  Policemen  Appointed  by  the  Governor 

23  September  1953 

There  is  no  law  which  would  authorize  a  private  corporation  to  use  its 
employees  as  peace  officers  or  policemen  for  the  police  protection  of  property 
of  other  corporations  and  which  would  permit  such  employees  to  patrol  the 
streets  and  highways,  wear  a  distinct  uniform  with  badge,  carry  sidearms, 
and  operate  under  the  supervision  and  control  of  an  organization  other  than 
the  corporation  whose  property  they  undertake  to  protect.  There  is  a 
grave  possibility  that  such  operations  would  be  violative  of  G.  S.  14-276, 
which  prohibits  private  detectives  going  armed  in  a  body,  and  G.  S.  14-277, 
which  makes  it  unlawful  for  any  private  person  to  impersonate  a  peace 
officer. 

Adoption;  Attorney  Examining  Parents'  Consent  and 
Consent  of  Superintendent  of  Welfare 

23  September  1953 

Under  the  adoption  law  an  attorney  may  examine  consents  of  parents 
or  of  superintendents  of  welfare  for  the  purpose  of  determining  their 
legal  validity,  but  such  attorney  has  no  authorization  under  the  law  to 
disclose  to  the  adoptive  parents  the  identity  of  the  natural  parents. 
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Veterans'  Bonus 

24  September  1953 

There  is  no  provision  in  this  State  for  a  bonus  to  veterans  of  World 
War  11. 

Schools;  Authority  of  Trustees  op  Administrative  Unit  to  Expend 
Non-Tax  Funds  for  the  Repair  of  a  Principal's  Home 

24  September  1953 

Funds  were  donated  by  patrons  of  a  city  administrative  school  unit 
for  the  purpose  of  employing  an  additional  teacher.  When  it  developed 
that  the  funds  were  insufficient  to  pay  the  salary  of  the  teacher,  each 
person  donating  funds  agreed  that  the  funds  might  be  used  for  the  repair 
of  the  principal's  home,  the  property  being  owned  by  the  Board  of  Trustees. 
It  is  thought  that  the  board  of  trustees  may  use  the  funds  for  this  pur- 
pose upon  approval  by  the  Board  of  County  Commissioners.  G.  S.  115-84, 
G.  S.  115-157 (b)   and  G.  S.  153-77 (a). 

Clerk  of  the  Superior  Court;  Jurisdiction  of  Sureties  on  Prosecution 
Bonds;  Corporate  Sureties 

24  September  1953 

Under  Rule  2  of  the  Rules  and  Practice  of  the  Superior  Court  personal 
sureties  must  appear  before  the  Clerk  for  th,e  purpose  of  making  the 
necessary  justification  on  the  bond.  Surety  companies  may  execute  such 
bonds  before  notary  publics,  and  the  Clerk,  if  he  is  satisfied  that  the  surety 
is  authorized  to  do  business  in  the  State,  may  accept  same,  or  he  may  re- 
quire the  personal  appearance  of  the  agent  of  the  surety  company. 

Bond  Elections  to  Be  Held  on  October  3,  1953;  Use  of  Voting  Machines 

24  September  1953 

Voting  machines  may  not  be  used  in  the  school  and  mental  institutions 
bond  elections  to  be  held  on  October  3,  1953,  on  account  of  the  limitations 
and  restrictions  in  the  bond  acts. 

Homestead  and  Personal  Property  Exemptions;  Procedure  When 
Debtor  Owns  Only  One  Piece  of  Personal  Property 

25  September  1953 

It  appears  that  under  G.  S.  1-369  a  debtor  cannot  claim  as  exempt  a 
piece  of  personalty  worth  more  than  $500.00,  even  though  he  owns  no 
other  property,  although  the  statute  is  not  clear.  It  appears  that  the 
property  can  be  sold  and  $500.00  of  the  proceeds  paid  to  the  debtor. 
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Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing; 
Automobiles  Stored  Outside  Corporate  Limits 

25  September  1953 

Automobiles  which  are  owned  by  the  resident  of  a  city  are  not  subject 
to  city  ad  valorem  property  taxes  when  such  automobiles  are  stored  outside 
the  city  limits. 

Ad  Valorem  Taxation;  Personal  Property;  Exemptions; 
Home  Canned  Fruits;  Pork 

25  September  1953 

Home  canned  fruit  and  hams  from  hogs  raised  on  the  owner's  farm  are 
not  exempt  from  ad  valorem  property  taxation. 

Ad  Valorem   Taxation;   Personal  Property;   Statute  of  Limitations; 
Personal  Property  Tax 

25  September  1953 

The  ten  year  statute  of  limitations  set  out  in  G.  S.  105-423.1  is  applicable 
to  taxes  on  personal  property  as  well  as  real  property  taxes. 

Municipal  Ordinances;   Poolrooms 

*  25  September  1953 

A  municipality  has  authority  under  G.  S.  160-200(33)  to  enact  ordi- 
nances regulating  or  prohibiting  the  operation  of  pool  and  billiard  rooms 
within  its  territorial  boundaries. 

Adoption;  Illegitimate  Child  as  Stepchild 

25  September  1953 

The  amendment  to  the  adoption  law  enacted  by  the  General  Assembly 
of  1953,  defining  the  word  "stepchild",  is  applicable  to  adoption  proceed- 
ings instituted  prior  to  the  effective  date  of  the  Act. 

Clerk  op  the  Superior  Court;  Appointment  of  Guardian 

25  September  1953 

G.  S.  35-3  provides  that  guardians  of  veterans  appointed  under  that 
section  shall  be  subject  to  the  same  provisions  of  law  as  guardians  of 
idiots,  inebriates,  lunatics  and  incompetent  persons  in  this  State.  While  a 
guardian  appointed  under  the  Veterans  Guardianship  Act  has  charge  of 
only  funds  of  his  ward  received  from  the  Veterans  Bureau,  it  is  thought 
that  when  a  guardian  is  appointed  for  a  veteran  under  the  provisions  of 
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G.  S.  35-3,  such  guardian  has  as  full  and  complete  charge  of  the  property 
of  his  ward  as  if  he  had  been  appointed  under  the  provisions  of  G.  S.  33-7 
and  by  complying  with  the  provisions  of  Articles  3  and  4  of  Chapter  33  of 
the  General  Statutes  it  is  thought  that  such  a  guardian  can  sell  or  rent 
property  belonging  to  his  ward.  COXE  v.  CHARLES  STORES  COM- 
PANY, 215  N.  C.  380  and  GROVER  v.  WARE,  182  N.  C.  553. 

Intoxicating  Liquors;  ABC  Enforcement  Officers;  Powers  and 
Immunities  in  Acting  Outside  County  of  Their  Appointment 

28  September  1953 

Under  the  provisions  of  G.  S.  18-45  (o),  it  is  thought  that  an  ABC  en- 
forcement officer  has  no  authority  and  therefore  is  not  entitled  to  protec- 
tion as  an  officer  when  acting  in  another  county  unless  he  has  been  invited 
to  come  to  such  other  county  by  the  sheriff  or  other  law  enforcement 
officer  to  assist  in  the  enforcement  of  the  prohibition  laws.  If  such  officer 
assists  Federal  officers  in  the  enforcement  of  Federal  liquor  laws,  he  must 
be  deputized  by  the  Federal  officers  under  regulations  set  up  by  the  Com- 
missioner of  Internal  Revenue  and  approved  by  the  Secretary  of  the  Treas- 
ury. Section  1261(a)  Chapter  59,  Title  18  of  the  United  States  Code 
Annotated. 

Interpretation  of  G.  S.  51-10(2);  Non-Resident  Applicant 

29  September  1953 

A  register  of  deeds  is  authorized  to  issue  a  marriage  license  to  appli- 
cants under  the  provisions  of  G.  S.  51-10(2)  although  the  applicants  may 
be  non-residents  and  do  not  intend  to  live  in  North  Carolina,  if  the  regis- 
ter of  deeds  has  the  required  certificate  from  a  licensed  physician  as  pro- 
vided in  the  statute. 

Municipalities;  Assessments  Against  Electric  Power  Company 
Holding  Easement  on  Abutting  Property 

29  September  1953 

A  power  company  owning  a  right  of  way  abutting  a  street  in  a  munic- 
ipality is  not  subject  to  assessment  as  an  abutting  owner  for  the  cost  of 
construction  of  a  street  adjoining  such  right  of  way. 

Sales  Tax;  Used  Cars 

30  September  1953 
When  a  used  car  dealer  sells  a  used  car  the  sale  is  subject  to  the  sales 

tax  unless  either  (1)  the  dealer  acquired  the  car  as  a  trade-in  in  a  trans- 
action in  which  the  sales  tax  was  paid  on  the  full  purchase  price  of  the 
other  car  involved  in  the  trade-in  transaction,  or  (2)  the  car  sold  was 
acquired  by  the  dealer  by  repossession. 
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Beer;  Home-brew;  Operating  Breweries  in  This  State 

1  October  1953 

Under  the  language  of  G.  S.  18-2,  it  is  thought  that  the  manufacture  of 
home  made  beer  or  home-brew  for  personal  consumption  and  not  for  sale 
is  unlawful  in  this  State.  However,  G.  S.  18-67  makes  it  lawful  to  operate 
a  brewery  upon  complying  with  the  terms  of  that  statute  and  paying  to 
the  Commissioner  of  Revenue  the  annual  tax  of  $500. 

Municipalities;  Authority  of  City  Police  to  Make  Arrests  for 
Violation  of  Criminal  Laws  Within  Municipality 

1  October  1953 

Municipal  police  have  authority  to  make  arrests  and  enforce  the  crim- 
inal laws  within  the  corporate  limits  to  the  same  extent  as  a  sheriff.  En- 
forcement of  criminal  laws  at  Federal  Post  Office  property  depends  upon 
the  time  such  property  was  acquired  and  the  jurisdiction  maintained  by 
the  State  over  such  property.  See  STATE  v.  DeBERRY,  224  N.  C.  834. 

Municipal   Taxation;    Validity  of   Ordinance   Taxing 
Delivery  Within  City 

1  October  1953 

When  an  outside  business  firm  sends  a  salesman  into  a  city  and  the 
salesman  solicits  orders  within  the  city,  makes  immediate  delivery  from 
his  truck  and  collects  for  the  order  at  that  time,  the  city  is  entitled  to  levy 
a  privilege  license  tax  on  such  activity,  within  the  limits  of  Section  121 
of  the  Revenue  Act.  When  an  outside  company  sends  a  salesman  into  a  city 
to  solicit  orders,  the  salesman  takes  orders  and  sends  them  to  the  company, 
the  orders  are  filled  by  a  later  delivery  from  a  truck,  and  the  truck  driver 
does  not  solicit  orders  or  sell  directly  from  the  truck,  the  city  cannot  ex- 
act a  privilege  license  for  the  privilege  of  engaging  in  these  activities,  at 
least  where  payment  is  made  at  a  later  time  by  the  purchaser's  mailing 
a  check  to  the  company.  No  opinion  is  expressed  as  to  situations  falling 
between  these  two  extremes. 

Notaries  Public;  Fees  Allowed 

2  October  1953 

There  seems  to  be  no  statute  fixing  fees  to  be  charged  by  a  notary  pub- 
lic except  that  G.  S.  10-8  fixes  fifty  cents  as  the  fee  to  be  charged  for  pro- 
testing a  negotiable  instrument.  However,  many  notaries  are  guided  by  the 
provisions  of  G.  S.  2-26  and  G.  S.  7-134,  which  statutes  fix  the  fees  that 
may  be  charged  by  the  Clerk  of  the  Superior  Court  and  by  Justices  of 
the  Peace. 
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Inheritance  Tax;  Widow's  Year's  Support 

5  October  1953 

The  widow's  year's  allowance  is  property  which  passes  by  the  intestate 
laws  of  this  State  and,  therefore,  is  subject  to  the  inheritance  tax. 

Ad  Valorem  Taxation;  Exemption  of  Private  Business  Schools 

5  October  1953 

The  real  property  exemption  of  Section  600  (4)  of  the  Machinery  Act 
and  the  personal  property  exemption  of  Section  601  (3)  of  the  Machinery 
Act  apply  to  private  business  schools  operated  for  profit. 

Motor  Vehicles;  Equipment;  Use  of  Bumper  Signs 

5  October  1953 

There  is  no  law  prohibiting  the  use  of  yellow  reflecting  signs  on  the 
bumpers  of  an  automobile,  although  the  size  and  quality  of  the  reflecting 
sign  might  be  such  as  to  constitute  negligence  on  the  part  of  an  operator 
driving  at  night.  The  use  on  such  sign  of  any  variation  of  the  words 
"DIMMIT  DAMMIT"  might  be  construed  to  constitute  a  violation  of  the 
laws  against  obscene  language  and  literature. 

Motor  Vehicles;  Service  of  Process;  Resident  Who  Leaves  the 
State  to  Avoid  Service  of  Summons 

5  October  1953 

Sections  1-98  through  1-98.4  of  the  General  Statutes  do  not  permit  sei"v- 
ice  of  summons  by  publication  or  service  of  summons  outside  of  the  state 
upon  a  defendant  who  while  a  resident  of  North  Carolina  was  involved  in 
an  automobile  accident  in  North  Carolina  and  thereupon  left  this  state 
and  acquired  a  residence  in  Georgia  for  the  purpose  of  escaping  service 
of  summons  in  North  Carolina.  G.  S.  1-105,  providing  a  method  for  serv- 
ing summons  upon  a  non-resident  motorist  in  an  action  growing  out  of  an 
accident  while  such  motorist  is  driving  upon  the  highways  of  North  Car- 
olina, does  not  apply  to  a  resident  of  North  Carolina  who  is  involved  in 
such  an  accident  and  thereafter  leaves  the  state  and  becomes  a  resident  of 
another  state.  The  Supreme  Court  of  North  Carolina  apparently  has  not 
been  called  upon  to  decide  whether  G.  S.  1-105  would  permit  service  of 
summons  upon  the  Commissioner  of  Motor  Vehicles  in  the  event  that  such 
former  resident  of  North  Carolina  thereafter  drives  a  motor  vehicle  upon 
the  highways  of  this  state  and  once  more  leaves  the  state  before  service 
upon  him  personally  can  be  made. 
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Motor  Vehicles;   Driver's  License;   Second 
Conviction  for  Driving  Drunk 

5  October  1953 

G.  S.  20-19  (d)  requires  the  Department  of  Motor  Vehicles  to  revoke 
for  three  years  the  operator's  license  of  a  person  when  the  Department 
receives  notice  that  such  person  has  been  convicted  a  second  time  of  driv- 
ing under  the  influence  of  intoxicating  liquor  or  a  narcotic  drug.  In  order 
to  bring  this  statute  into  operation  it  is  not  necessary  that  the  warrant 
under  which  the  defendant  was  convicted  the  second  time  charge  him 
with  a  second  offense.  The  three-year  penalty  is  not  imposed  upon  those 
who  have  been  convicted  of  a  second  offense,  but  is  imposed  upon  those 
who  have  been  twice  convicted. 

Motor  Vehicles;  Driver's  License;  Exempt  Vehicles 

5  October  1953 

One  who  operates  upon  a  highway  a  truck  from  which  the  truck  bed 
has  been  removed  and  to  which  a  winch  and  boom  have  been  attached,  the 
purpose  being  to  make  the  vehicle  suitable  for  logging  operations  is  re- 
quired to  have  an  operator's  or  chauffeur's  license  notwithstanding  the 
fact  that  the  vehicle  is  designed  for  use  in  logging  operations  and  is  driven 
upon  the  highways  only  at  rare  intervals  and  as  an  incident  to  moving 
the  vehicle  from  one  logging  operation  to  another. 

Municipalities;  Authority  of  Police  Officers  to  Arrest  Persons 
ON  U.  S.  Government  Property 

5  October  1953 

"The  only  area  within  a  municipality  in  which  there  could  be  any  ques- 
tion as  to  the  right  of  municipal  police  to  enforce  the  criminal  laws  of  the 
State  would  be  on  Federal  property,  including  the  post  office  property. 
Whether  or  not  the  police  would  have  authority  to  enforce  criminal  law 
on  the  post  office  property  would  depend  upon  the  date  of  the  acquisition 
of  this  property  by  the  Federal  government.  See  the  case  of  STATE  v. 
DeBERRY,  224  N.  C.  834.  In  this  case,  the  court  held  that  the  jurisdic- 
tion of  the  LTnited  States  is  exclusive  over  property  in  this  State  acquired 
by  the  Federal  government  for  a  post  office  from  the  enactment  of  the  Pub- 
lic Laws  of  1887  until  the  adoption  of  the  statute  which  is  now  codified 
as  G.  S.  104-1  and  G.  S.  104-7." 

Criminal  Law;  Review^  of  the  Constitutionality  of  Criminal  Trials 

6  October  1953 

The  proceeding  for  the  review  of  the  constitutionality  of  criminal  trials 
authorized  by  G.  S.  15-217  is  available  only  to  a  person  imprisoned  in 
one  of  the  institutions  specifically  designated  in  that  statute.  It,  therefore, 
is  not  available  to  a  person  imprisoned  in  a  prison  of  the  State  of  New 
York. 
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Counties;  Purchase  of  Short  Wave  Radio  for  Sheriff's  Department 

7  October  1953 

Counties  may  purchase  short  wave  radio  equipment  for  the  sheriff's  de- 
partment. Three  adjoining  counties  may  enter  into  an  agreement  for  two 
years  to  combine  the  activities  of  any  departments  of  such  counties  for 
more  effective  service  to  the  public,  as  authorized  by  G.  S.  153-246. 

License  Taxes;  Trading  Stamps;  Section  156 

8  October  1953 

There  are  no  statutes  prohibiting  the  use  of  premiums,  gifts,  or  re- 
deemable coupons  as  a  means  of  promoting  the  sale  of  dairy  products  pro- 
vided there  is  no  misleading  advertising  and  provided  the  products  are 
properly  labeled  and  meet  the  standards  of  purity  required  by  law. 

Election  Laws;  Disposing  of  Liquor  at  or  Near  Polling  Places 

8  October  1953 

G.  S.  163-202,  which  prohibits  the  sale  of  intoxicating  liquor  in  the 
vicinity  of  polling  places,  does  not  apply  to  the  giving  away  and  sale  of 
wine  and  beer. 

Schools;  Title  to  School  Property  in  City  Administrative  Units 

8  October  1953 

G.  S.  115-352  provides  that  title  to  property  in  a  city  administrative 
school  unit  shall  be  taken  in  the  name  of  the  trustees  of  such  city  admin- 
istrative unit.  In  the  Gastonia  City  Administrative  Unit,  the  trustees  are 
called  commissioners.  Chapter  14,  Private  Laws  of  1927. 

Bail  Bonds;  Authority  of  Wife  of  Chief  of  Police  to 
Represent  Bonding  Company 

8  October  1953 

G.  S.  15-107,  which  prohibits  certain  officers  and  their  wives  from  repre- 
senting bail  bond  companies,  does  not  by  its  terms  include  chiefs  of  police 
or  their  wives.  However,  it  is  considered  as  against  public  policy  and 
violative  of  the  spirit  of  this  Act  for  the  wife  of  a  chief  of  police  to  rep- 
resent a  bail  bond  company  in   such  matters. 

Commission  for  the  Blind;  Clerk  of  the  Superior  Court; 
Appointment  of  Guardians  for  Blind  Persons 

8  October  1953 

The  provisions  of  the  statute  (G.  S.  111-30)  allowing  the  appointment 
of  a  guardian  for  a  blind  person  to  the  extent  of  a  grant  from  funds  re- 
ceived from  the  State  is  based  upon  the  position  that  the  blind  person  is 
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unable  to  manage  his  own  affairs  and  is  to  be  construed  as  guardianship 
laws  are  generally  construed.  This  statute  does  not  conflict  with  any  of  our 
statutes  dealing  with  insane  persons,  even  though  such  insane  persons 
should  be  blind. 


Seal;  Superior  Court;  Register  of  Deeds 

9  October  1953 

Construing  together  G.  S.  147-28,  147-30,  161-9  and  153-9(34),  it  is 
thought  that  the  Board  of  County  Commissioners  of  each  county  has  the 
authority  to  adopt  the  design  for  the  county  seal  and  that  the  emblem  on 
the  seal  of  the  Register  of  Deeds  shall  be  the  same  as  that  on  the  seal  of 
the  Clerk  of  the  Superior  Court.  The  above  statutes  set  forth  the  language 
required  to  be  used  on  each  of  said  seals. 

(1)   Procedure  for  Adoption  of  Municipal  Ordinances 

(2)   Constitutional  Law;  Clear  Proceeds  of  Fines  and 

Forfeitures  to  School  Fund 

9  October  1953 

The  procedure  for  the  enactment  of  municipal  ordinances  is  set  forth 
in  Article  19  of  Chapter  160  of  the  General  Statutes.  There  is  no  require- 
ment that  ordinances  be  numbered  and  sectioned;  however,  this  is  advis- 
able. There  is  no  requirement  that  ordinances  be  posted  in  several  public 
places  in  the  town. 

The  clear  proceeds  of  all  fines  and  forfeitures  collected  for  violations  of 
municipal  ordinances  are  required  to  be  paid  into  the  school  fund  of  the 
county  in  which  such  municipality  is  situated. 

Motor  Vehicles;  Power  of  Courts;  Convictions  Requiring 
Surrender  of  License  to  Court 

12  October  1953 

The  provision  requiring  a  convicted  operator  to  surrender  his  driver's 
license  to  the  court  applies  only  to  those  offenses  set  forth  in  G.  S.  20-17. 


Motor  Vehicles;  Rules  of  the  Road;  Speed  Limitations; 
Highway  Post  Offices 

12  October  1953 

A  U.  S.  Highway  Post  Office  is  probably  limited  to  45  miles  per  hour 
speed  on  the  highways,  unless  the  vehicle  is  primarily  employed  in  trans- 
porting passengers,  in  which  case  the  speed  limit  is  55  miles  per  hour. 
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Motor  Vehicles;   Overloading;    Secondary  Roads; 
Applicability  of  Criminal  Punishment 

12  October  1953 

The  provision  of  G.  S.  20-116  (e)  providing  for  a  criminal  liability  for 
overloading  on  a  light-traffic  highway  was  not  repealed  by  Chapter  1092 
of  the  Session  Laws  of  1953. 

Liability  of  Church  for  Injury  to  School  Children  Using 
Church  Property  by  Permission 

12  October  1953 

Would  a  church  be  liable  for  injuries  caused  by  negligently  defective 
buildings  when  public  school  children  using  such  buildings,  by  consent  of 
the  church,  are  injured   thereby? 

The  answer  to  this  question  would  depend  upon  whether  or  not  the  chil- 
dren using  the  buildings  would  be  considered  to  be  beneficiaries  of  a 
charity.  In  the  absence  of  court  decision,  this  office  hesitates  to  express 
any  opinion  about  it. 

Criminal  Law;  Worthless  Check;  Aiding  and  Abetting  in 
Procuring  Issuance  of  Worthless  Check 

12  October  1953 

Where  a  person  loans  money  and  procures  the  borrower  to  sign  and 
deliver  to  him  a  postdated  check  or  a  currently  dated  check,  but  it  is  under- 
stood between  both  parties  that  the  drawer  or  borrower  does  not  have  any 
money  in  or  credit  with  the  bank  on  which  the  check  is  drawn  to  pay  same, 
the  person  loaning  the  money  is  subject  to  prosecution  for  aiding  and 
abetting  another  person  to  draw,  make,  utter  or  issue  such  worthless 
check. 

Franchise  Taxes;   Doing  Business;    Solicitation 

12  October  1953 

A  foreign  corporation  merely  soliciting  orders  in  this  State  for  shipment 
out  of  the  State  is  not  required  to  dom.esticate. 

Adoption  Proceedings;  Child  Half  One  Nationality  and  Half 
Another;  Japanese-American 

13  October  1953 

The  laws  of  this  State  do  not  prohibit  the  adoption  of  a  child  born  of 
American   and   Japanese  parents. 
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Clerk  of  the  Superior  Court;  Wills;  Probate; 
Number  of  Witnesses  Required 

13  October  1953 

Under  the  provisions  of  G.  S.  31-3.3  (a)  and  G.  S.  31-18.1  (a)  (1)  1953 
cumulative  supplement,  it  is  thought  that  a  typewritten  will  witnessed  by 
only  one  witness  cannot  legally  be  probated  in  North  Carolina.  Such  a 
paper  writing  is  insufficient  to  pass  title  to  either  real  or  personal  prop- 
erty. IN  RE  PUETT,  229  N.  C.  8;  IN  RE  WILL  OF  MORROW,  234  N.  C. 
365. 

Deputy  Clerk  Superior  Court;  Age  Requirements 

13  October  1953 

A  deputy  clerk  of  the  superior  court  is  a  public  officer,  and  in  order  to 
be  eligible  to  hold  a  public  office  in  North  Carolina,  a  person  must  be  at 
least  21  years  of  age. 

Ad  Valorem  Taxes;  Personal  Property;  Member  of 
Armed  Forces;  Automobile. 

14  October  1953 

Ordinarily  personal  property  is  subject  to  ad  valorem  taxation  at  the 
place  of  the  residence  of  the  owner. 

•  Ad  Valorem  Taxation;  Real  Property; 

Benevolent  Associations  and  Lodges 

14  October  1953 

A  building  together  with  the  land  actually  occupied  around  the  build- 
ing owned  by  a  benevolent  association  or  lodge  and  used  by  such  lodge 
or  association  exclusively  for  lodge  purposes  is  exempt  from  ad  valorem 
property  taxation  under  the  provisions  of  Subsection  6  of  G.  S.  105-296. 

Ad  Valorem  Taxation;  Personal  Property;  Authority  to  Tax  at 
Different  Percentages  of  Tax  Rate 

14  October  1953 

There  is  no  statutory  authority  for  taxing  hogsheads  of  tobacco  in  stor- 
age at  an  arbitrary  number  of  dollars  per  hogshead  rather  than  applying 
the  appropriate  tax  rate  to  the  assessed  valuation. 

Special  Assessments;  Reduction  of  Assessment  Against  Corner  Lots 

14  October  1953 

The  City  of  Durham  may,  by  ordinance,  change  from  100  per  cent  assess- 
ment against  corner  lots  to  the  proposition  set  out  in  Chapter  749  of  the 
Session  Laws  of  1953  after  the  resolutions  for  doing  the  work  on  a  100 
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per  cent  assessment  basis  have  been  adopted  and  published  but  before  the 
improvement  has  been  begun. 

Ad  Valorem   Taxation;    Personal  Property;    Exemptions; 
Inventory  of  Baptist  Book  Store 

15  October   1953 

When  the  proceeds  from  the  sale  of  books  at  a  book  store  owned  by  a 
Sunday  School  Board  are  used  exclusively  for  religious  and  charitable 
purposes,  it  is  possible  that  the  courts  might  regard  the  inventory  of  the 
store  as  representing  invested  funds  of  a  religious  association  and,  there- 
fore, exempt  from  ad  valorem  taxation  under  the  provisions  of  Subsection 
(4)   of  G.  S.  105-297. 

Ad  Valorem  Taxes;   Personal  Property  Taxes; 
Not  Lien  on  Estate  by  Entireties 

16  October  1953 

No  lien  for  the  individual  personal  property  taxes  of  a  husband  or  of  a 
wife  attaches  to  property  owned  by  the  husband  and  wife  as  an  estate  by 
the  entireties. 

Income  Tax;   Exemptions;   Reserve  and  National 
Guard  Officers;  Retiremen  Pay 

16  October  1953 

Retirement  pay  of  a  member  of  the  armed  forces,  as  distinguished  from 
disability  pay,  is  subject  to  State  income  tax. 

Sale  of  Alcoholic  Beverages  on  Property  Where  the  Federal  Govern- 
*  ment  Has  Only  Partial  Jurisdicton  Over  Such  Lands 

16  October  1953 

Where  the  United  States  does  not  have  exclusive  jurisdiction  over  land 
on  which  it  has  an  Air  Base,  the  provisions  of  the  A. B.C.  Act  are  applicable 
and  it  would  be  unlawrful  under  the  laws  of  this  State  to  possess  and  dis- 
pense alcoholic  beverages  on  such  Air  Base.  STATE  v.  DeBERRY,  224 
N.  C.  834;  G.  S.  18-49.2. 

Schools;  Supplemental  Tax  Election 

16  October  1953 

G.  S.  115-188  requires  a  special  registration  for  a  supplemental  school 
tax  election  held  pursuant  to  the  provisions  of  G.  S.  115-361  or  G.  S.  115- 
362.  G.  S.  115-189  provides  that  the  election  may  be  carried  by  a  majority 
of  the  votes  cast  instead  of  a  majority  of  the  registered  voters  as  was  the 
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requirement  prior  to  the  amendment  of  Article  VII,  Section  7  of  the  State 
Constitution  in  1948. 

(1)  Clerk  of  the  Superior  Court;  Probate 

(2)    Conveyances;   Acknowledgment 

16  October  1953 

Since  middle  names  and  initials  are  not  legal  parts  of  a  person's  name, 
it  is  thought  that  when  the  grantor's  name  appears  in  a  deed  as  "John  W. 
Dunn"  and  he  signs  the  instrument  as  "John  Dunn"  and  acknowledges 
the  same  before  a  notary  public,  the  clerk  of  the  court  is  justified  in  pro- 
bating the  instrument.  The  same  would  be  true  when  a  middle  name  or 
initial  is  either  supplied  or  omitted  from  the  name  as  it  appears  in  the 
body  of  the  instrument.  G.  S.  47-14;  G.  S.  47-38;  FREEMAN  v.  MORRI- 
SON, 214  N.  C.  240;  McCLURE  v.  CROW,  196  N.  C.  657;  BANK  v.  TAL- 
BERT,  192  N.  C.  126;  MADISON  COUNTY  v.  COXE,  204  N.  C.  58; 
STATE  V.  HESTER,  122  N.  C.  1047;  NEWBY  v.  EDWARDS,  153  N.  C. 
110  and  Am.  Juris.  38,  Name.  Paragraph  4,  page  596. 

County  Commissioners;  Appropriation  of  County  Revenue  for  Repairs 
TO  District  Water  and  Sewer  Lines 

16  October  1953 

It  is  doubtful  that  a  county  has  authority  to  use  county-wide  funds  for     I 
the  maintenance  or  repair  of  water  and  sewer  lines  owned  exclusively  by 
sanitary   districts   which   are   separate   municipal   corporations   apart  from 
the  county. 

Adoption;  Abandonment;  Foreign  Judgment  Adjudicating 
Neglect  and  Dependency;  Consent 

16  October  1953 
«, 
A   decree  from  a   foreign   state   that   adjudicates   the   fact  that   parents 
have  neglected  children  who  live  in  a  state  of  dependency  is  not  an  equiva- 
lent of  an  adjudication  that  the  parents  have  abandoned  the  children  so 
as  to  dispense  with  the  consent  of  the  parents  in  an  adoption  proceeding. 

Justices  of  the  Peace;  Jury  Duty 

19  October  1953 

Justices  of  the  peace  are  not  exempt  from  jury  duty  and  are  eligible  to 
serve  in  such  capacity. 

Criminal  Law;  Search  Warrants;  Legal  Search  Without  Warrant 

19  October  1953 

Where  an  officer  sees  intoxicating  liquor  which  is  nontaxpaid  in  an  auto- 
mobile, he  has  a  right  to  seize  the  car  and  arrest  the  defendant,  and  a 
search  warrant  is  not  necessary  under  such  circumstances. 
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Inheritance  Taxes;  Death  Benefits  Payable  to  Widow;  Estate  of 

;  Asheville  Policemen's  Pension 

and  Relief  Fund 

20  October  1953 

Payments  made  by  the  Asheville  Policemen's  Pension  and  Disability 
Fund  to  the  widow  of  an  officer  killed  in  the  line  of  duty  are  not  includ- 
able in  the  gross  estate  of  the  decedent  officer  for  inheritance  tax  pur- 
poses. 

Motor    Vehicles;    Drivers    Licenses;    Conviction; 
What  is;  Nolo  Contendere 

20  October  1953 

Pending  further  clarification  by  our  Supreme  Court,  this  office  is  taking 
the  position  that  a  plea  of  nolo  contendere  to  a  charge  of  drunken  driving 
requires  that  the  defendant's  license  be  revoked  in  accordance  with  G.  S. 
20-17. 

Income  Taxes;  Gross  Income;  Deductions;  Spin-offs; 
Treatment  as  Dividend 

21  October  1953 

A  distribution  to  the  stockholders  in  a  spin-off  is  subject  to  income  tax 
and  the  stockholders  may  treat  the  stock  so  disti'ibuted  as  dividend  in- 
come for  the  purpose  of  taking  a  deduction  under  Section  322  (5)  of  the 
Revenue  Act. 

License  Taxes;  Photographers;  Section  109 

21  October  1953 

No  examination  is  necessary  in  order  to  engage  in  the  business  of  a 
photographer  in  this  State,  but  a  photographer  is  subject  to  certain  license 
taxes  under  the  provisions  of  G.  S.  105-41. 

License  Taxes;  Auction  Sales 

•  21  October  1953 

State  License  taxes  on  auction  sales  are  limited  to  auction  sales  of  real 
estate,  auction  sales  of  jewelry  and  silverware,  and  auction  sales  of  "furs, 
objects  of  art,  artware,  glassware,  silver  plated  ware,  chinaware,  gold, 
silver,  precious  or  semi-precious  stones,  jewelry,  watches,  clocks,  or  gems 
of  any  kind." 
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Ad  Valorem  Taxation;  Personal  Property;  Tax  Situs;  School 
Teacher's  Automobile 

21  October  1953 

When  a  school  teacher  resides  in  a  certain  county  on  January  1st  and 
has  resided  in  said  county  for  more  than  six  months  during  the  preceding 
year,  said  teacher's  automobile  is  subject  to  personal  property  taxation  in 
such  county. 

State  and  Federal  Taxation  of  Retirement  Pay  of  North  Carolina 
State  Employees  and  Teachers 

21  October  1953 

A  North  Carolina  State  employee's  or  teacher's  retirement  pay  is  by 
statute  expressly  made  exempt  from  State  taxes. 

Schools;  Procedure  for  Local  Tax  Election  Under  G.  S.  115-361. 

22  October  1953 

Under  the  provisions  of  G.  S.  115-187,  it  is  thought  that  when  a  city 
administrative  school  unit  comprises  all  the  territory  included  in  two 
adjoining  municipal  corporations  (Laurinburg  and  East  Laurinburg),  a 
supplemental  tax  election  under  the  provisions  of  G.  S.  115-361  must  be 
called  by  the  Board  of  County  Commissioners  and  not  by  joint  action  of 
the  governing  bodies  of  the  two  towns. 

It  is  also  thought  that  under  the  last  sentence  of  G.  S.  115-188,  the 
expenses  of  such  election  must  be  borne  by  the  city  administrative  unit 
and  not  by  the  county. 

Ad  Valorem  Taxes;  Personal  Property  Taxes;  Town  Taxes; 

Residence 

26  October  1953 

A  person  who  does  not  have  any  personal  property  in  a  certain  town 
on  January  1st  and  who  does  not  become  a  resident  of  such  town  until 
after  January  1st  is  not  liable  for  any  personal  property  taxes  to  that 
town  for  that  year. 

(1)  Ad  Valorem  Taxation;  Members  of  Armed  Forces;  Exemptions 
(2)  Poll  Taxes;  Members  of  Armed  Forces;  Exemptions 


26  October  1953 


Members  of  the  armed  forces  are  exempt  from  poll  taxes  and  local 
authorities  are  authorized  to  relieve  members  of  the  armed  forces  from 
the  payment  of  interest  and  penalty  in  connection  with  delinquent  ad 
valorem  property  taxes. 
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Motor  Vehicles;   Overloading;  Light-Traffic  Highway; 
Use  to  Main  Highway 

26  October  1953 

The  law  does  not  permit  movement  of  an  excessive  load  over  a  light- 
traffic  highway  in  order  to  reach  a  standard  highway,  although  the  High- 
way Commission  may  issue  a  permit  for  that  purpose. 

Municipal  Corporations;  Taxation;  Water,  Sewerage  and 
Other  Facilities 

26  October  1953 

The  fact  that  water  and  sewerage  facilities  are  not  furnished  within  a 
certain  portion  of  a  municipality  will  not  prevent  the  collection  of  taxes 
within  such  territory.    See  BANKS  v.  RALEIGH,  220  N.  C.  35. 

Municipal  Corporations;  Alleys;  Dedication  to  Public 

27  October  1953 

The  mere  use  of  an  alley  by  the  public  does  not  constitute  a  dedication 
thereof  by  the  true  owner.  In  order  for  there  to  be  a  dedication,  the  use 
must  be  adverse  and  of  right,  manifested  in  some  appropriate  way  by  the 
properly  constituted  public  authorities. 

Criminal  Procedure;   Appearance  Bond;   Authority  to  Accept  Bonds 

From  Defendants  Tried  in  a  County  Recorder's  Court  and 

Bound  Over  to  the  Superior  Court 

27  October  1953 

Construing  together  G.  S.  7-230,  7-225,  15-105  and  15-106,  it  is  thought 
that  the  Judge  of  a  County  Recorder's  Court  has  the  authority  to  fix  bond 
in  cases  where  a  defendant  has  been  tried  in  the  Recorder's  Court  and  bound 
over  to  the  Superior  Court,  provided  defendant  is  not  charged  with  a 
capital  felony.    G.  S.  15-102(1). 

It  is  also  thought  that  under  the  provisions  of  G.  S.  15-108  the  Sheriff 
has  authority  to  accept  bonds  in  such  cases  provided  the  defendant  is  not 
charged  with  a  capital  felony. 

In  either  of  the  above  cases  it  would  seem  desirable  to  have  the  sureties 
justify  before  the  Clerk  of  the  Superior  Court  who  is  ex-officio  Clerk  of 
the  Recorder's  Court,  and  have  the  Clerk  pass  upon  the  solvency  of  the 
sureties. 

Motor  Vehicles;  Driver's  License;  Renewal;  Members  of 
Armed  Forces 

27  October  1953 

The  driver's  license  of  a  member  of  the  Armed  Forces  is  automatically 
extended  if  the  following  conditions  exist  on  his  birthday  in  the  fourth 
year  after  the  license  was  issued: 
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(a)  He  was  then  a  member  of  the  Armed  Forces  of  the  United  States, 
(b)  he  was  on  active  duty,  (c)  the  old  license  was  properly  issued,  (d) 
he  was  stationed  outside  the  State  of  North  Carolina.  If  such  conditions 
then  existed  the  old  license  is  extended  until  30  days  after  his  discharge 
from  the  Armed  Services.  ■ 

I 

Inheritance  Tax;  Clerk  Superior  Court;  Final  Settlement  by 
Administrator 

27  October  1953 

Even  though  an  administrator  has  filed  his  inheritance  tax  return  and 
has  paid  the  tax  shown  to  be  due  thereon,  the  clerk  who  allows  him  to 
make  final  settlement  of  the  estate  without  exhibiting  a  receipt  from  the 
Commissioner  of  Revenue  for  the  inheritance  tax  is  liable  on  his  official 
bond  for  the  amount  of  any  additional  inheritance  tax  found  to  be  due 
from  the  estate. 

Clerk  op  the  Superior  Court;  Administration  of  Estate  of 
Missing  Persons 

27  October  1953 

It  is  thought  that  the  provisions  of  G.  S.  28-1(3)  are  broad  enough  to 
include  the  estate  of  a  person  who  has  been  absent  for  more  than  seven 
years  and  not  heard  from  during  that  time  by  those  who  would  be  expected 
to  hear  from  him  if  he  were  alive,  even  though  such  person  is  a  non- 
resident of  North  Carolina,  when  such  person  has  assets  in  the  county  in 
this  State  in  which  the  proceedings  are  conducted.  In  such  case  proceed- 
ings to  declare  the  person  dead  should  be  conducted  as  outlined  in  G.  S. 
28-2.1,  G.  S.  28-167  and  Article  22,  Chapter  28  of  the  General  Statutes. 
25  N.  C.  Law  Review  423,  27  N.  C.  Law  Review  410. 

Probate  and  Registration  ;  Authority  of  Officers  in  the  Armed  Forces  : 

of  the  United  States  to  Take  Acknowledgments  of  Wives  of 

Armed  Forces  Personnel 

27  October  1953 

Construing  the  provisions  of  G.   S.   47-2  with   Article  of  War  2(11)    it': 
is  thought  that  the  officers  of  the  armed  forces  of  the  United  States  listed :  t\ 
in  said  statute  have  the  authority  to  take  the  acknowledgment  to  a  deed   a 
or  other  writing  permitted  or  required  to  be  registered,  of  the  wife  of  a .  | 
member  of  the  armed  forces  living  with  her  husband  in  Japan  on  property ; 
occupied  by  the  armed  forces  of  the  United  States. 

Criminal  Law;  Second  and  Third  Offenses  Punishable  With  Greater [ 
Punishment;  Public  Drunkenness  in  Richmond  County 

27  October  1953 

Where  an  off"ense  is  punishable  by  greater  punishment  because  of  a 
previous  conviction   for   the   same   offense,   it   is   the  duty   of  the    State  to 
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allege  the  previous  offense  in  the  warrant  or  indictment  and  to  prove  the 
same,  and  unless  this  is  done  the  court  is  warranted  in  trying  the  case 
and  considering  the  case  as  if  it  was  the  first  offense. 

Adoption  ;  Presumption  of  Adoption  ;  Proof  of  Adoption 

27  October  1953 

There  is  no  presumption  that  a  child  has  been  adopted  by  virtue  of  the 
fact  that  it  has  been  taken  into  a  home  by  husband  and  wife  and  treated 
as  one  of  their  own  children  over  a  period  of  many  years,  but,  to  the  con- 
trary, an  adoption  must  be  shown  as  any  other  fact. 

Libraries;  Public  Contracts;  Bids  on  Bookmobile 

27  October  1953 

Where  public  libraries  are  purchasing  a  bookmobile,  they  are  required 
to  advertise  for  bids  under  the  Public  Contracts  Act.  They  are  not  re- 
quired, however,  to  prepare  their  specifications  for  a  complete  unit,  but 
they  can  prepare  for  specifications  and  advertise  for  bids  on  the  chassis 
for  one  unit  and  on  the  body  of  the  bookmobile  as  another  unit. 

(1)  License  Taxes;  Peddlers;  Exemption;  Disabled  Veterans; 
Section   121 

(2)   Sales  Tax;  House  to  House  Selling 

28  October  1953 

A  person  who  solicits  orders  from  house  to  house  and  fills  those  orders 
at  a  later  date  is  not  a  peddler.  The  Board  of  County  Commissioners  may 
exempt  a  disabled  war  veteran  from  the  peddler's  tax  if  such  veteran  has 
been  a  bona  fide  resident  of  this  State  for  twelve  or  more  months  con- 
tinuously. 

Public  Contracts;  G.  S.  143-129;  143-131;  Splitting  of  Contracts 

28  October  1953 

G.  S.  143-131  prohibits  splitting  contracts  for  purpose  of  evading  pro- 
visions of  143-129,  but  separate  contracts  can  be  made  in  good  faith  for 
separate  undertakings  for  which  funds  are  then  available. 

Ad  Valorem  Taxes;  Municipalities;  Failure  to  List;  Remedies 

28  October  1953 

A  city  or  town  may  set  up  its  own  machinery  for  securing  tax  lists 
from  taxpayers  in  lieu  of  obtaining  the  tax  list  from  the  county  records, 
although  county  valuations  must  be  used.  Inasmuch  as  the  penalties  for 
late   listing   are    covered    by    State    law,    a    town    ordinance   purporting    to 
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create  different  penalties  would  be  invalid  in  such  respect.  Furthermore, 
under  the  provisions  of  G.  S.  105-307,  failure  to  list  taxes  for  ad  valorem 
property  purposes  is  made  a  misdemeanor. 

Motor  Vehicles;  Sheriffs;  Arrest  Outside  op  County 

29  October  1953 

A  sheriff  has  no  authority  to  pursue  one  guilty  of  a  misdemeanor,  such 
as  speeding  or  driving  drunk,  into  another  county  and  there  arrest  him. 

Appointment  of  Deputy  Sheriffs;  Residence  Requirements 

30  October  1953 

A  deputy  sheriff  is  a  public  officer  and  is  required  to  be  a  resident  of 
the  county  in  which  he  proposes  to  serve  in  such  capacity. 

Justices  of  the  Peace;  Taxation,  Collection  Agencies 

30  October  1953 

There  is  no  legal  objection  to  a  justice  of  the  peace  engaging  in  the 
business  of  operating  a  collection  agency  which  is  done  separate  and  apart 
from  his  office  as  a  justice  of  the  peace. 

Insurance;  Clerk  of  the  Superior  Court;  Distribution  of  Proceeds  of 
Insurance  When  Beneficiary  Predeceases  Insured 

2  November  1953 

When  a  married  woman  is  beneficiary  in  a  policy  of  insurance  on  the 
life  of  her  husband  and  the  wife  predeceases  her  husband,  leaving  children 
surviving,  in  the  absence  of  contrary  contractual  provision  in  the  policy, 
the  benefits  are  payable  to  the  children  of  the  deceased  wife  under  the 
provisions  of  G.  S.  58-205. 

Ad  Valorem  Taxation;  Personal  Property;  Member  of  the 
Armed  Forces 

2  November  1953 

The  mere  fact  that  a  person  is  present  in  a  place  pursuant  to  military 
orders  does  not  make  such  place  that  person's  residence  for  ad  valorem  tax 
purposes. 

Ad  Valorem  Taxation;  Personal  Property;  Ice  Cream  Cabinets; 

Tax  Situs 

2  November  1953 

Under  the  provisions  of  Subsection  (4)  of  G.  S.  105-302,  an  ice  cream 
cabinet  placed  in  a  grocery  store  or  market  by  a  dairy  farm  would  be 
subject  to  ad  valorem  taxation  by  the  governmental  unit  in  which  such 
cabinet  is  located. 
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Municipalities;  Right  to  Permit  the  Use  of  Municipal  Garage  for 

Housing  Community  Bus  and  Rural  Fire  Department 

Equipment 

2  November  1953 

A  municipality  has  the  right  to  permit  rural  fire  department  to  use  the 
municipal  garage  for  housing  its  fire  equipment,  without  charging  any 
monetary  consideration  therefor.  It  is  recommended  that  the  contract  for 
storage  make  some  provision  for  use  in  the  municipality  of  such  equipment 
in  case  of  emergency. 

Municipalities;  Authority  to  Issue  Notes  or  Bonds  for  Construction 

OF  Building  to  House  Town's  Fire  Truck  or  Trucks  Without 

An  Election 

2  November  1953 

A  municipality  cannot  issue  bonds  for  a  building  to  house  the  fire 
department  except  by  compliance  with  the  Municipal  Finance  Act  and  the 
Local  Government  Act. 

Notary  Public;  Notarizing  Maps  for  Land  Surveyor  by  Wife  as 
Notary  Public 

2  November  1953 

There  is  nothing  in  the  law  dealing  with  notaries  public  in  this  State 
which  prohibits  the  wife  of  a  land  surveyor  from  acting  as  a  notary  public 
and  notarizing  the  surveyor's  signature  and  maps. 

Hospitals;  Necessary  Expenses;  Vote  of  the  People  for 
Approval  of  Bond  Issue 

2  November  1953 

The  accumulation  of  funds  by  the  sale  of  bonds  for  the  building  of  a 
public  health  center  should  be  approved  by  a  vote  of  the  people,  as  pro- 
vided by  Article  13(b)   of  Chapter  131  of  the  General  Statutes. 

Intoxicating  Liquor;  Election;  Number  of  Voters  Signing  Petition 

2  November  1953 

Persons  signing  a  petition  to  call  an  election  under  the  ABC  Act  must 
be  registered  voters,  and  the  15%  required  by  the  statute  must  be  15%  of 
the  total  number  of  votes  cast  for  Governor  in  the  preceding  election,  but 
the  petitioners  signing  the  petition  do  not  have  to  be  persons  who  actually 
voted  in  the  Governor's  election. 

Ad  Valorem  Taxation;  Exemptions;  Church;  Outstanding  Life  Estate; 
Liability  of  Life  Tenant 

3  November  1953 

The  statute  provides  that  a  life  tenant  shall  be  liable  for  taxes  on 
property  in  which  he  has  a  life  estate,  and  the  fact  that  the  remainderman 
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is  a  religious  organization  and  the  fact  that  the  life  tenant  rents  such 
property  to  such  remainderman  does  not  make  such  property  exempt  from 
ad  valorem   taxation. 

Justices  of  the  Peace;  Jurisdiction;  Claim  and  Delivery; 
Worthless  Checks 

3  November  1953 

Since  the  wrongful  detention  of  personal  property  is  a  tort,  a  justice 
of  the  peace  has  jurisdiction  in  claim  and  delivery  proceedings  only  in 
those  cases  in  which  the  value  of  the  property  detained  does  not  exceed 
$50.00.  A  Justice  of  the  Peace  has  jurisdiction  in  contract  actions  up  to 
$200.00.  Therefore,  in  an  action  for  money  judgment  for  debt  secured 
by  a  chattel  mortgage,  and  for  the  recovery  of  property  embraced  in  the 
mortgage,  a  Justice  of  the  Peace  has  jurisdiction  on  the  contract  action 
up  to  $200.00  and  for  the  recovery  of  the  property  only  when  the  value  of 
the  property  does  not  exceed  $50.00.  North  Carolina  Constitution,  Article 
IV,  Section  27,  G.  S.  7-122.  KISER  v.  BLANTON,  123  N.  C.  400,  MARTIN 
v.  McNEELY,  101  N.  C.  634,  GRIFFITH  v.  RICHMOND,  126  N.  C.  377, 
NOVEILLE  v.  DEW,  94  N.  C.  43,  HARGROVE  v.  HARRIS,  116  N.  C.  418. 

In  Alamance  County  a  Justice  of  the  Peace  has  jurisdiction  of  the  offense 
of  passing  a  worthless  check  when  the  amount  of  the  check  does  not  exceed 
$50.00.  G.  S.  14-107.  The  passing  of  a  worthless  check  gives  rise  to  a 
civil  action  for  the  debt  and  also  a  criminal  action  for  the  violation  of  the 
statute  (G.  S.  14-107).  G.  S.  1-8.  The  civil  action  is  discharged  by  pay- 
ment, but  it  is  thought  that  a  justice  of  the  peace  should  not  allow  the 
criminal  action  to  be  dismissed  except  upon  a  finding  of  fact  that  the 
ends  of  justice  do  not  require  a  prosecution;  otherwise  the  parties  con- 
cerned might  be  guilty  of  compounding  a  crime.  STATE  v.  HODGE,  142 
N.  C.  665. 

Motor  Vehicles;  Driver's  License;  Eligibility  for  License 

4  November  1953 

An  operator's  license  may  not  be  issued  to  any  person  while  his  right  to 
operate  a  motor  vehicle  in  another  state  is  in  a  state  of  revocation  or 
suspension  in  such  state,  as  the  result  of  an  action  taken  by  that  state 
while  such  person  was  a  resident  thereof. 

Hospitals;  Board  of  Trustees  or  Managers;  Double  Office  Holding 

4  November  1953 

A  member  of  a  board  of  managers  appointed  by  resolution  of  the  board 
of  county  commissioners  under  G.  S.  131-126.21  to  construct  and  operate 
a  hospital  is  a  commissioner  for  a  special  purpose,  and  likewise  a  com- 
missioner for  a  public  charity,  and  is  not  a  public  officer  within  the  con- 
stitutional provisions  prohibiting  double  office  holding. 
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Criminal  Law;  Carrying  Concealed  Weapons  in  Glove 
Compartment  of  Automobile 

4  November  1953 

Whether  or  not  a  weapon  in  a  given  case  is  concealed  from  the  public 
is  a  question  for  the  jury  to  decide.  Although  the  statute  says  that  the 
weapon  must  be  concealed  "about  his  person,"  this  does  not  necessarily 
mean  that  it  must  be  concealed  on  his  person.  If  the  weapon  is  within 
reach  and  control  of  the  defendant,  it  is  a  sufficient  state  of  facts  to  con- 
stitute an  offense  under  the  statute. 


Franchise  Tax;  Disclosure  of  Information 

4  November  1953 

Information  contained  in  any  franchise  tax  report  may  not  be  dis- 
closed to  a  person  not  representing  the  corporation  making  such  report. 
Whether  action  taken  by  the  Department  against  such  corporation  pur- 
suant to  an  investigation  of  its  liability  for  franchise  tax  may  be  disclosed 
will  depend  upon  the  nature  of  the  action  taken. 

Ad  Valorem  Taxation;  Personal  Property;  Residence; 
Member  of  Armed  Forces 

5   Novem.ber   1953 

If  a  person  is  a  legal  resident  of  a  certain  tov^^n  on  January  1st  of  the 
tax  year,  such  person's  personal  property  is  subject  to  town  ad  valorem 
property  tax  unless  such  property  falls  within  some  special  statutory 
exception. 

Municipalities;  Zoning;  What  Constitutes  Corner  Within  the 
Meaning  of  G.  S.  160-173 

5  November  1953 

G.  S.  160-173  is  inapplicable  to  a  street  intersection  at  which  there  are 
not  more  than  two  corners.  This  section  contemplates  a  crossing  of  two 
streets  and  does  not  apply  where  one  street  terminates  upon  entrance  into 
intersecting  street. 

When  a  street  is  dedicated,  extending  a  street  across  another  street 
which  included  an  area  previously  zoned  for  industrial  purposes,  G.  S. 
160-173  may  then  be  applicable,  if  the  area  within  the  dedicated  street 
had  previously  been  zoned  for  industrial  purposes. 

Municipal  Corporations;  Salary  of  Mayor 

5   November   1953 

The  salary  of  the  Mayor  of  the  Town  of  Mount  Holly  may  be  increased 
or  decreased  during  his  term  of  office  by  action  of  the  Board  of  Aldermen 
of  said  ToviTi. 
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Schools;  Attendance;  Certificate  of  Chiropractor 

5  November  1953 

G.  S.  115-302  places  the  responsibility  for  excusing  pupils  from  school 
attendance  upon  the  local  school  authorities.  In  the  absence  of  some  differ- 
ent statutory  provision  or  some  regulation  of  the  State  Board  of  Education, 
it  is  thought  that  local  school  authorities  may  obtain  their  information 
as  to  physical  or  mental  disability  of  a  child  either  from  a  Doctor's  certifi- 
cate or  from  some  other  reliable  source. 

Municipalities;  Mayor's  Court;  Right  of  Mayor  Pro  Tem  To  Hold  Court 

5  November   1953 

The  mayor  pro  tem  of  a  city,  under  G.  S.  160-12  and  G.  S.  160-274, 
cannot  conduct  a  mayor's  court  except  in  the  absence  or  sickness  of  the 
mayor,  and  then  only  in  case  the  holding  of  such  court  would  admit  of 
no  delay. 

Register  of  Deeds;  Recording  Fees  for  Deeds  and  Deeds  of  Trust 

6  November  1953 

Under  the  provisions  of  G.  S.  161-10,  the  minimum  fee  for  recording  a 
deed  or  deed  of  trust  is  80c.  For  each  copy-sheet — more  than  three — an 
additional  fee  of  10c  is  charged.  The  term  "copy-sheet"  is  defined  in  G.  S. 
147-38  as  consisting  of  100  words.  Chapter  843,  Session  Laws  of  1949, 
sets  a  diflPerent  fee  for  this  service  in  Harnett  and  Hoke  Counties. 

Elections;  Municipal  Corporations;  Extending  City  Limits 

6  November  1953 

When  an  election  is  held  in  the  area  proposed  to  be  annexed  to  a 
municipality  on  the  question  of  whether  such  area  shall  be  so  annexed,  a 
person  who  has  resided  in  the  area  proposed  to  be  annexed  less  than  four 
months  prior  to  the  election  may  not  vote  in  that  area  in  such  election. 

Ad  Valorem  Taxation;  Personal  Property;  Situs 

9  November  1953 

When  a  truck  owner  lives  in  one  county  and  uses  his  trucks  primarily 
in  connection  with  a  business  located  and  operated  in  another  county,  such 
trucks  are  subject  to  personal  property  ad  valorem  taxation  in  the  county 
where  the  business  is  located  even  though  the  truck  drivers  may  take  the 
trucks  to  their  homes  in  the  owner's  county  each  night. 
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Schools;  Title  to  Activity  Buses;  Registration;  Tort  Liability  of 
Local  School  Authorities;  Liability  Insurance 

9  November  1953 

G.  S.  115-45.1  enacted  as  Chapter  967,  Session  Lavi^s  of  1953,  and  which 
became  effectual  on  July  1,  1953,  authorizes  county  boards  of  education  to 
take  title  to  school  activity  buses  purchased  vi^ith  local  or  community  funds 
and  to  take  liability  insurance,  vi^aiving  governmental  immunity  to  the 
extent  of  the  insurance  purchased.  It  is  thought  that  local  schools  in  the 
county  system  and  their  school  committeemen  are  not  legal  entities  and  may 
not  take  title  to  school  property.  If  title  to  an  activity  bus  is  taken  in 
the  name  of  the  committee,  there  is  uncertainty  as  to  w^hether  the  members 
thereof  are  personally  liable  for  damage  to  person  or  property.  BETTS  v. 
JONES,  203  N.  C.  590  and  SMITH  v.  HEFNER,  235  N.  C.  1. 

Under  G.  S.  20-84  a  county  board  of  education  is  entitled  to  permanent 
registration  of  the  title  to  activity  buses. 

License  Taxes;  Collecting  Agencies;  Mere  Solicitation  of  Accounts 
FOR  Collection;  Section  113 

9  November  1953 

The  mere  solicitation  of  collection  accounts  from  merchants  does  not 
make  a  person  subject  to  the  State  license  tax  on  collecting  agencies  when 
such  person  does  not  in  any  manner  engage  in  the  actual  collection  of  the 
accounts  so  solicited. 

Double  Office  Holding;  Member  of  Local  Milk  Board  and  Mayor 

10  November  1953 

Membership  on  a  local  milk  board  would  be  considered  a  public  office 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  be  a  member  of 
such  board  and  at  the  same  time  hold  the  office  of  mayor  of  a  municipality. 

Bonds;  Sheriff;  Public  Officer;  Type  and  Kind  of  Bonds  to  Be 
Furnished  by  Sheriff  of  County 

10  November  1953 

The  sheriff  is  required  to  make  two  bonds;  one  for  the  performance  of 
the  duties  of  office  and  collection  of  fees,  and  the  other  for  the  collection 
of  taxes.    It  is  believed  that  this  bond  is  for  the  complete  term  of  office. 

County  Commissioners;  Plumbing  Inspections  Under  G.  S.  160-122.1 

10  November  1953 

Sanitary  Districts  created  under  Article  6,  Chapter  130  of  the  General 
Statutes  have  only  the  corporate  powers  specifically  set  out  in  G.  S.  130-39. 
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Chapter  984,  Session  Laws  of  1953,  now  codified  as  G.  S.  160-122.1  appli- 
cable to  Buncombe,  Forsyth  and  three  other  counties  provides  that  the 
county  commissioners  may  appoint  plumbing  inspectors  "in  unincorporated 
areas"  of  the  counties  to  which  the  Act  is  applicable.  It  is  thought  that 
an  area  included  within  a  sanitary  district  is  not  an  "incorporated  area" 
within  the  contemplation  of  the  statute.  37  American  Jurisprudence 
(Municipal  Corporations),  Section  3,  page  618.  Section  4,  37  American 
Jurisprudence,  page  620. 

Gambling  Laws;  Lottery,  Turkey  Shoots 

10  November  1953 

Participation  in  a  turkey  shoot  where  the  winner  of  the  turkey  is 
determined  by  the  skill  of  the  participant  is  not  considered  violative  of  the 
gambling  laws  of  this  State. 

Sales  Taxes;  North  Carolina  Sales  to  Out-of-State  Merchants 
With  Delivery  in  North  Cakolina 

13  November  1953 

A  North  Carolina  wholesaler  sells  goods  to  a  nonresident  retailer  who 
comes  to  the  wholesaler's  place  of  business  in  North  Carolina,  purchases 
the  goods,  and  takes  delivery,  subsequently  transporting  the  goods  to  his 
home  state  for  resale.  The  North  Carolina  wholesaler  is  required  to  remit 
retail  sales  tax  on  these  sales  completed  in  North  Carolina,  under  the 
ruling  of  PHILLIPS  v.  SHAW,  238  N.  C.  518. 

Lottery  Laws;  Punchboards 

13  November  1953 
It  is  unlawful  to  possess,  operate  or  sell  punchboards  in  this  State. 

Adoption;  Acceleration  of  Final  Order;  Grandmother  of  Illegitimate 
Child;  Kinship  Through  Father  of  Illegitimate  Child 

16  November  1953 

Where  the  clerk  of  the  superior  court  finds  that  a  petitioner  is  the  grand- 
mother by  blood  of  illegitimate  children,  her  son  being  the  father,  a  final 
order  of  adoption  may  be  entered  under  G.  S.  48-21  (c)  without  the  entry 
of  an  interlocutory  decree  and  without  waiting  for  the  probation  period. 

Ad  Valorem  Taxes;  Personal  Property;  Conditional  Sale 
Contract;  Who  Must  List 

16  November  1953 

Under  G.  S.  105-304,  a  vendee  of  personal  property  under  a  conditional 
bill  of  sale  is  considered  the  owner  of  the  property  for  ad  valorem  tax 
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listing   purposes    providing    the   vendee    has    possession    of    such    property 
or  the  right  to  use  the  same. 

Motor  Vehicles;  Drivers'  Licenses;  Period  of  Suspension; 
Two  Offenses  of  Speeding  Over  55 

16  November  1953 

When  an  operator  has  been  convicted  of  speeding  70  miles  per  hour  and 
two  months  later  is  convicted  of  speeding  75  miles  per  hour,  the  Depart- 
ment must  suspend  his  license  for  a  period  of  30  days  and  in  its  discre- 
tion may  suspend  for  a  period  of  not  less  than  60  days  nor  more  than  6 
months.  When  an  operator  within  a  period  of  one  month  is  twice  convicted 
of  speeding  65  miles  per  hour,  the  Department  is  not  required  to  suspend 
his  license  but  has  the  authority  to  do  so  for  a  period  of  not  less  than  60 
days  nor  more  than  6  months.  Should  the  latter  operator  be  convicted  a 
third  time  of  speeding  65  miles  per  hour,  no  suspension  would  follow,  but 
upon  a  fourth  similar  conviction  the  Department  would  have  the  authority 
to  suspend  under  G.  S.  20-16   (9). 

Public  Health;  Public  Welfare;  Liability  of  County  Health  Officer 

AND  Superintendent  of  Public  Welfare  Because  of 

Injury  or  Damage  Done  by  Epileptic 

Committed  to  County  Home 

16  November  1953 

Where  a  county  health  officer  notifies  the  board  of  county  commissioners 
that  a  person  proposed  to  be  admitted  to  the  county  home  is  an  epileptic 
or  suffering  from  some  disease  which  may  result  in  endangering  the  safety 
of  the  other  inmates  of  the  county  home,  he  has  performed  his  duty  and 
would  not  be  liable  for  damages  or  injuries  caused  by  the  admission  of 
such  person  to  the  county  home. 

The  superintendent  of  public  welfare  of  the  county  is  charged  with  the 

it    care  of  and  looking  after  persons  discharged  from  mental  institutions  of 
the  State,  but  he  can  only  exercise  such  duties  and  care  with  the  facilities 
provided   by   the   governing   authorities   of   the   county;    if   advised   by   the 
J    county  health  officer  that  the  admission  of  a  person  to  the  county  home 
!    would  be  dangerous,  and  he  so  notifies  the  commissioners,  he  would  not  be 
i    personally  responsible  for  any  injuries  or  damages  done  by  such  person  if 
admitted  to  the  county  home. 

Municipalities;  Ordinance  Fixing  Closing  Hours  for  Filling  Stations 
IN  A  Designated  Portion  of  the  City 

16  November  1953 

A  municipality  has  a  right  to  regulate  the  opening  and  closing  hours  of 
all  businesses  within  the  municipality,  which  are  reasonable,  but  such 
regulation  must  be  uniform  in  its  application  to  all  businesses  similarly 
situated  within  the  municipality.    An  ordinance  closing  filling  stations  in 
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one  residential  district  of  a  municipality  would  be  invalid  unless  applied 
also  to  all  other  like  residential  districts  in  the  town. 

Statutory  Construction;  Special  and  General  Acts;  Practice  of 
Palmistry  in  Mecklenburg  County 

16  November  1953 

A  general  Act  of  the  Legislature  does  not  repeal  a  special  Act  of  the 
Legislature  unless  the  two  are  in  irreconcilable  conflict. 

Payment  of  Turnkey  Fees  and  Other  Costs  by  Towns  of  Tryon 

and  Saluda  to  Polk  County;  Validity  of  Chapter  362,  Session 

Laws  of  1947;  Failure  of  Caption  of  Act  to  Refer  to 

Repeal  of  General  Law 

16  November  1953 

A  local  and  private  act  repealing  a  general  law  is  not  invalid  by  reason 
of  failure  to  refer  to  the  general  law  repealed  in  the  caption.  STATE  v. 
NORMAN,  237  N.  C.  205.  Local  Act  could  not  be  treated  as  unconstitu- 
tional by  municipality  and  county  officials  unless  declared  unconstiutional 
by  a  court  of  competent  jurisdiction. 

QUERY:  Would  a  local  act  be  unconstitutional  because  it  did  not  treat 
all  municipalities  in  a  county  alike  as  to  payment  of  jail  fees  in  certain 


Municipalities;  Right  of  Municipality  to  Pledge  Future  Revenue 
From  Powell  Bill  Funds  for  Street  Paving 

16  November  1953 

A  municipality  cannot  pledge  future  revenues  under  the  Powell  Bill 
for  street  paving,  but  must  comply  with  the  Municipal  Fiscal  Control 
and  Municipal  Finance  Acts  in  the  issuance  of  any  bonds  or  notes. 

Counties  and  County  Commissioners;  Sale  of  Real  Property; 

Prior  Sales 

16  November  1953 

A  county  is  not  required  to  sell  real  property  at  public  sale,  but  may 
sell  at  private  sale. 

Public  Contracts;  Letting  Work  in  Separate  Contracts  fob  Plumbing, 

Heating  and  Electrical  Work;  Materials;  Supplies  and 

Supervision  at  Public  Bidding;  G.  S.  143-129 

16  November  1953 

Public  contracts  for  a  building  shall  be  let  separately  for  heating,  venti- 
lating, plumbing  and  gas  fitting,  electrical  installation,  and  air  condition- 
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ing,  as  required  by  G.  S.  143-128,  and,  subject  to  the  limitations  therein, 
public  contract  for  materials  and  supervision  in  the  general  contract  may 
also  be  let  at  public  bidding,  separately,  as  required  by  G.  S.  143-129. 

(1)  Municipal  Taxation;  Fuel  Oil  Trucks;  Delivering  Oil  Within 

Municipality 

(2)  Municipal  Taxation;  Trucks  Delivering  Fuel  Oil;  No  Right 

TO  Impose  License  Tax  of  More  Than  $1.00  Per  Truck 

(3)  Motor  Vehicles;  Municipal  Regulations;  Municipal  License 

Tax  Limited  to  $1.00  Per  Vehicle 

17  November  1953 

The  right  of  a  city  to  levy  a  license  tax  under  that  portion  of  Section 
153  which  relates  to  the  sale  of  "motor  fuels  and/or  lubricants"  is  limited 
to  "each  place  of  business  located  therein."  The  right  of  a  city  to  levy 
a  license  tax  under  Section  137  is  limited  to  a  city  "in  vi^hich  there  is 
located  an  agency,  station  or  warehouse  for  the  distribution  or  sale  of 
such  commodities."  A  city  may  not  levy  a  "per  truck  tax  for  using  our 
streets"  beyond  that  of  $1.00  per  vehicle  per  year  as  set  forth  in  G.  S. 
20-97. 

Ad  Valorem  Taxes;  Partnership  Property;  Lien  of  Partnership 
Property  Taxes  on  Real  Property  Owned  by  Individual  Partners 

17  November  1953 

A  lien  of  ad  valorem  taxes  levied  on  partnership  real  estate  would  also 
attach  to  real  property  owned  by  each  individual  partner. 

Solpiers'  and  Sailors'  Civil  Relief  Act;  Divorce;  Service  of  Process; 
Appointment  of  Attorney 

17  November  1953 

The  Soldiers'  and  Sailors'  Civil  Relief  Act  appears  to  require  that 
process  be  served  in  accordance  with  the  laws  of  the  jurisdiction  within 
which  any  action  is  instituted  although  it  is  doubtful  that  service  by 
publication  in  any  event  would  be  upheld.  This  Act  contemplates  the 
apnointment  of  an  attorney  for  an  absent  serviceman,  but  failure  to  do 
so  rray  only  render  any  action  voidable  and  not  void.  Any  attorney  so 
ap'"  'inted  must  assert  all  available  defense. 

Municipal  Corporations;   Franchises  for  Public  Utilities; 
Water  Supply 

17  November  1953 

A  municipal  corporation  can  grant  a  reasonable  franchise  to  a  water 
company  not  exceeding  a  period  of  30  years.  Such  a  franchise  must  be 
reasonable  and  cannot  be  exclusive. 


418  biennial  report  op  the  attorney  general  [vol. 

Archives  and  History;  Preservation  of  Records 

17  November  1953 

G.  S.  121-6  authorizes  any  State,  covmty,  town,  or  other  public  official 
to  turn  over  to  the  Department  of  Archives  and  History  public  records 
which  are  no  longer  in  current  official  use.  Under  this  section,  if  it  is 
determined  by  the  Department  of  Archives  and  History  that  such  records 
do  not  have  further  use  or  value  for  official  or  administrative  purposes  and 
when  the  Department  finds  that  such  records  have  no  further  use  or  value 
for  official  research,  the  Department  may  then  authorize  the  governing 
body  having  custody  of  the  same  to  destroy  them. 

Municipalities;  Investment  of  Proceeds  of  a  Bond  Issue 

18  November  1953 

G.  S.  159-49.1  provides  that  if  for  any  reason  the  whole  or  any  part 
of  the  proceeds  of  the  sale  of  bonds  issued  by  a  city  cannot  be  applied  to  the 
purpose  for  which  such  bonds  were  authorized,  such  proceeds  may  be  in- 
vested in  either  bonds,  notes  or  certificates  of  indebtedness  of  the  United 
States  or  in  bonds  or  notes  of  any  agency  of  the  United  States,  the  pay- 
ment of  principal  and  interest  of  which  is  guaranteed  by  the  United  States, 
or  in  bonds  or  notes  of  the  State  of  North  Carolina  or  in  bonds  of  any 
county,  city  or  town  of  North  Carolina,  which  have  been  approved  by 
the  Local  Government  Commission  of  North  Carolina  for  the  purpose  of 
such  investment. 

Ad  Valorem  Taxes;  Deed  of  Property  to  Governmental  Unit  for 
Taxes  in  Lieu  of  Foreclosure;  Right  to  Reconvey 

18  November  1953 

Under  the  peculiar  set  of  facts  of  this  case,  a  city  and  county  would  be 
authorized  to  reconvey  certain  real  property  at  private  sale  to  the  original 
owner  for  a  price  of  not  less  than  the  accrued  outstanding  taxes  thereon. 

Motor  Vehicles;  Drivers'  Licenses;  Non-Residents;  Duty  to 
Procure  Driver's  License 

19  November  1953 

A  South  Carolina  resident  who  intends  to  remain  a  resident  of  South 
Carolina  and  is  located  in  this  State  only  for  a  short  period  of  time  as 
supervisor  of  a  work  project  is  required  to  obtain  a  motor  vehicle  license 
tag  if  he  remains  in  this  State  for  more  than  thirty  days  but  is  not  re- 
quired to  obtain  a  North  Carolina  operator's  license. 

Municipal  Corporations;   Charter  Provision  Regulating  Contracts; 
Conflict  of  Special  Act  with  General  Act 

19  November  1953 

Where  a  City  Charter  contains  a  provision  limiting  and  regulating  the 
authority  to  enter  into  contracts  according  to  the  amount  of  money  to  be 
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'  spent,  which  is  more  stringent  than  the  general  Act  on  such  subject,  the 
j  provision  or  special  Act  in  the  City  Charter  is  valid  and  must  be  followed. 
A  Charter  provision  requiring  that  the  city  Manager  must  be  authorized 
by  the  Board  of  Aldermen  to  make  any  contract  or  purchase  is  not  com- 
plied with  with  a  general  appropriation  ordinance  which  does  not  set  out 
any  specific  amount  for  any  pai'ticular  purchase. 

Civil  Procedure;  Content  of  Transcript  of  Judgment 

19  November  1953 

A  transcript  of  a  judgment  is  simply  a  copy  of  an  original  writing. 
Black's  Law  Dictionary  defines  a  "transcript"  as  "an  official  copy  of 
certain  proceedings  in  court."  Ballentine's  Law  Dictionary  defines  "tran- 
script" as  "A  copy  of  a  writing."  Bouvier's  Law  Dictionary  defines  "tran- 
script" as  "a  copy  of  an  original  writing  or  deed."  Words  and  Phrases, 
42,  page  403,  states  "a  transcript  is  what  the  name  implies,  a  copy." 

In  WILSON  V.  PATTON,  87  N.  C.  318  and  LEE  v.  BISHOP,  89  N.  C. 
256,  our  Supreme  Court  held  that  "a  transcript  is  sufficient  if  it  sets  out 
the  date  of  the  rendition  of  the  judgment,  the  names  of  the  parties,  the 
amount  of  the  judgment  and  the  costs  of  the  action."  However,  it  is 
thought  that  a  certified  copy  of  the  entire  judgment  should  be  accepted  by 
the  Clerk  of  another  county  and  recorded  as  a  transcript  under  G.  S.  1-234. 

!  Water;  Rights  of  Riparian  Owners  to  Diminish  the  Flow  of 

Non-Navigable  Streams 

20  November  1953 

The  common  law  rule  in  this  State  is  that  a  riparian  owner  of  lands 
bordering  a  non-navigable  stream  may  use  the  water  from  the  stream  for 
any  purpose  he  thinks  proper,  just  so  long  as  he  does  not  materially 
diminish  the  flow  of  the  stream  and  does  not  interfere  with  the  similar 
rights  of  other  proprietors  above,  below  or  opposite  him  on  the  same 
stream.  STATE  v.  GLEN,  52  N.  C.  321  and  PERNELL  v.  CITY  OF  HEN- 
DERSON, 220  N.  C.  79. 

Negotiable  Instruments;  Drunkenness  as  a  Defense;  Motor  Vehicles; 
State  Highway  Patrol 

20  November  1953 

The  statute  requires  that  a  member  of  the  state  highway  patrol  must 
wear  his  uniform  when  on  duty,  but  it  does  not  state  that  an  arrest  by 
him  when  not  in  uniform  is  invalid. 

Lotteries;  Confiscation  of  Automobile  Used  in  Conducting  Lotteries 

20  November  1953 

The  question  as  to  whether  an  automobile  may  be  confiscated  and  sold 
where  it  has  been  used  in  the  transportation  and  delivery  of  lottery 
tickets  was  raised  in  STATE  v.  RICHARDSON,  228  N.  C.  426,  but  the 
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Court  failed  to  decide  it  squarely,  and  my  search  has  revealed  no  other 
case  in  which  it  was  passed  upon.  For  this  reason,  no  authoritive  answer 
can  be  given,  but  it  would  seem  that  the  statute  does  authorize  confiscation. 

Ad  Valorem  Taxation;  Personal  Property;  Exemptions;  Personal 
Property  on  Indian  Reservation  Owned  by  Non-Indian 

23  November  1953 

State  statutes  do  not  exempt  from  ad  valorem  taxation  personal  property 
owned  by  non-Indians  and  located  on  real  property  owned  by  Indians,  and 
such  property  would  be  subject  to  taxation  unless  the  Federal  government 
has  exclusive  jurisdiction  over  such  real  property. 

Motor  Fuel  Tax;   Conditional  Sale  Agreement;   Priority 

24  November  1953 

A  duly  recorded  conditional  sale  agreement  on  an  automobile  will  take  j 
priority  over  a  subsequently  levied  warrant  for  motor  fuel  and  inspection 
taxes  due  the  State. 

Counties  and  County  Commissioners;  Authority  of  County  to  Confer 
Duties  of  County  Accountant  on  the  Register  of  Deeds 

24  November  1953 

Under  the  provisions  of  G.  S.  153-115,  the  board  of  county  commissioners 
may  confer  the  powers  and  duties  of  county  accountant  upon  the  register 
of  deeds  in  those  counties  where  there  is  no  county  auditor. 

Motor  Vehicles;  Reckless  Driving;  Penalty 

24  November  1953 

The  maximum  sentence  upon  a  conviction  for  reckless  driving  is  a  fine 
of  $100  and  imprisonment  for  60  days. 

Motor  Vehicles;  Transfer  of  Title 

24  November  1953 

When  an  automobile  registered  with  the  Motor  Vehicle  Department  in 
the  name  of  A,  as  owner,  is  seized  under  execution  issued  on  a  judgment 
against  B,  the  purchaser  at  the  execution  sale  will  succeed  to  such  title 
as  B  had.  Before  the  Department  of  Motor  Vehicles  can  issue  a  certificate 
of  title  to  such  purchaser,  the  original  certificate  of  title  being  unavail- 
able, the  Department  should  receive  satisfactory  proof  that  the  judgment 
debtor  was  in  fact  the  owner  of  the  vehicle.  The  judgment  debtor's  affidavit, 
being  a  self-serving  declaration,  would  not  be  conclusive  evidence  of  this 
fact. 
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Motor  Vehicles;  Meeting  Vehicles;  Funeral  Procession 

25  November  1953 

There  is  no  provision  in  the  North  Carolina  Motor  Vehicle  Lavi^  requir- 
ling  the  driver  of  a  vehicle  to  stop  when  meeting  a  funeral  procession. 

Motor  Vehicles;  For  Hire  License;  Transporting  Children  to  School 

25  November  1953 

One  who  uses  a  station  wagon  for  the  transportation,  pursuant  to  con- 
tract, of  children  from  their  homes  to  their  schools,  and  return,  the  compen- 
sation being  a  fixed  sum  per  month,  is  operating  a  motor  vehicle  for  hire 
even  though  from  day  to  day  he  transports  the  same  passengers. 

Marriage  Laws;  Common-Law  Marriage 

27  November  1953 
Common-law  marriages  are  not  recognized  in  this  State. 

Revenue  Act;  Refunds;  Interest 

30  November  1953 

When  a  refund  is  made  for  overpayment  of  tax,  interest  must  be  paid 
on  the  refund  from  the  end  of  90  days  after  the  taxpayer  pays  the  tax 
to  the  date  on  which  the  refund  is  paid.  No  interest  may  be  paid  on  such 
refund  by  the  Department  for  the  90-day  waiting  period  regardless  of 
whether  the  overpayment  of  the  tax  was  due  to  an  error  by  the  taxpayer  or 
an  error  by  the  Department. 

Inheritance  Taxes;  Clerk  of  Court;  Fees;  Craven  County 

1   December   1953 

A  local  act  requiring  fees  paid  to  the  Clerk  of  the  Superior  Court  of 
Graven  County  to  be  paid  into  the  general  fund  of  the  County  is  not  re- 
pealed by  a  subsequent  amendment  to  the  state-wide  Inheritance  Tax 
Article  of  the  Revenue  Act,  containing  no  repealer  clause  but  fixing  fees 
to  be  paid  to  Clerks  of  the  Superior  Court  for  duties  imposed  upon  them 
by  the  Inheritance  Tax  Article  and  providing  that  such  fees  shall  be  paid 
to  the  Clerks  in  addition  to  other  fees  or  salaries  received. 

Sales  Tax;  Sales  to  Retailers  in  Other  States 

1  December  1953 

When  a  North  Carolina  wholesaler  sells  to  a  retailer  whose  place  of 
business  is  in  another  state,  the  3%  sales  tax  applies  if  delivery  is  made 
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to  the  buyer  in  North  Carolina,  but  does  not  apply  if  delivery  is  made  to 
the  buyer  in  another  state  or  is  made  to  a  common  carrier  in  North  Caro- 
lina for  delivery  to  the  buyer  in  the  other  state.  _ 

Sales  and  Use  Tax;  Automobile  Dealers;  Free  Accessories  as  Sales 
Inducement;  Applicability  of  Use  Tax 

2  December  1953 

In  furnishing  a  free  automobile  accessory  as  an  inducement  to  an  auto- 
mobile sale  an  automobile  dealer  would  be  using  such  accessory  within 
the  meaning  of  the  use  tax  statute  and  accordingly  would  be  subject  to 
the  use  tax  at  the  rate  of  3%  of  the  purchase  price  of  such  accessory  paid 
by  the  automobile  dealer. 

Usury  Laws;  Out-of-State  Lenders;  Loans  Made  by  Mail 

2  December  1953 

This  State  would  recognize  the  validity  of  a  contract  made  by  mail  in 
accordance  with  the  laws  of  another  State  if  it  was  entered  into  in  good 
faith  and  not  for  the  purpose  of  evading  the  usury  laws  of  this  State,  if 
the  lender  transacts  his  business  entirely  by  mail  and  the  company  has  no 
agency  or  office  in  North  Carolina  and  carries  on  no  local  function  in  this 
State  except  the  solicitation  by  mail. 

Elections;  Voting  Precincts;  Correspondence  with  Township  Lines 

2  December  1953 

There  must  be  at  least  one  voting  precinct  in  each  township.  G.  S.  163-22. 
Having  voting  precincts  to  cross  township  lines  would  create  complications 
in  the  nomination  and  election  of  township  officers  of  constable  and  justice 
of  the  peace.  Therefore,  it  is  desirable  to  have  voting  precincts  within 
township  lines. 

Municipal  Corporations;  Bond  Issue  for  Water  and  Sewerage  System; 
Payment  for  Installing  Meters 

2  December  1953 

Where  municipal  bonds  are  sold  for  the  purpose  of  obtaining  funds  to 
install  a  water  system  and  sewerage  system  use  of  these  bond  funds  to 
purchase  meters  and  meter  boxes  is  a  legal  and  legitimate  use  of  such 
money,  since  meters  and  meter  boxes  are  an  essential  and  integral  part 
of  a  municipal  water  system. 

General  Administration;  Certificate  op  Tax  Liability;  Ten- Year 
Statute  of  Limitation 

2  December  1953 

A  Certificate  of  Tax  Liability  docketed  by  the  Commissioner  of  Revenue 
becomes  unenforceable  ten  years  from  the  date  of  its  docketing,  and  the 
tax  represented  thereby  is  automatically  abated. 
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Federal  Taxation;  Power  of  Federal  Service  to  Levy  on  Salaries  Due 

State  Employees 

2  December  1953 

Internal  Revenue  Service  does  not  have  the  authority  to  levy  on  salaries 
and  wages  owed  by  State  agencies  and  departments  to  State  employees. 

Sales  and  Use  Tax;  Exemptions;  Mill  Machinery 

3  December  1953 

G.  S.  105-169  provides  that  for  sales  tax  purposes  "sales  of  mill  ma- 
chinery or  mill  machinery  parts  and  accessories  to  manufacturing  in- 
dustries and  plants  may  be  classified  as  wholesale  sales,  and,  therefore, 
only  subject  to  the  wholesale  rate  of  tax." 

On  the  other  hand,  a  sale  of  mill  machinery  to  an  independent  con- 
tractor who  uses  or  consumes  such  machinery  or  machinery  parts  and 
accessories  in  the  course  of  performing  contracts  vvdth  a  manufacturing 
industry  or  plant  ordinarily  would  not  be  subject  to  such  exemption,  or 
wholesale  rate,  but  would  be  subject  to  the  3%  retail  rate. 

Counties;  Prohibiting  of  Showing  of  Carnivals 

3  December  1953 

The  statute  authorizing  the  granting  of  permits  for  showing  of  carnivals, 
etc.,  is  Chapter  854,  Session  Laws  of  1953,  G.  S.  106-516.1.  Limitations 
on  right  of  carnivals  to  show  are  also  provided  by  G.  S.  105-39. 

Schools;  Authority  of  a  City  and  a  County  Administrative  Unit  to 
Construct  and  Operate  a  School  Jointly 

3  December  1953 

While  the  1953  amendment  to  G.  S.  115-88  would  seem  to  authorize 
a  city  administrative  unit  to  contribute  to  the  construction  and  maintenance 
of  a  school  facility  located  outside  the  city  unit  and  within  the  county 
unit,  under  contract  by  which  students  of  both  units  attend  the  school 
without  tuition  charge,  it  is  doubtful  that  such  a  school  could  be  operated 
by  the  city  administrative  unit.  It  is  thought  that  such  a  school  would 
necessarily  be  a  part  of  the  county  system  because  physically  located 
within  the  county  system. 

Income  Tax;  Gross  Ixcome;  Deceased  Corporate  Officer; 
Payment  to  Widow 

7  December  1953 

When  a  corporation  pays  the  widow  of  a  deceased  officer  a  sum  of  money 
in  consideration  for  past  services  of  its   deceased  officer,  the  Department 
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of  Revenue  should  follow  the  Federal  rule  which  is  that,  "bes^inning  in 
1951,  payments  to  the  widow  of  a  deceased  officer  or  employee,  whether 
voluntary  or  involuntary,  definite  or  indefinite,  in  consideration  of  services 
rendered  by  the  officer  or  employee,  are  includible  in  the  widow's  gross 
income"  for  State  income  tax  purposes. 

Income  Tax;  Exemptions;  Dependents;  Dependent  Over  Eighteen  and 
Enrolled  in  School  on  December  31st 

7  December  1953 

A  child  may  not  be  claimed  as  a  dependent  for  income  tax  pui-poses  when 
such  child  is  not  physically  or  mentally  incapacitated  and  is  not  under 
eighteen  years  of  age  on  December  31st  of  the  tax  year  and  is  not  regularly 
enrolled  for  full  time  study  in  an  educational  institution  at  such  time. 

License  Tax;  Cotton  Storage  Warehouse;  Municipal  License  Tax 

7  December  1953 

A  municipal  corporation  is  authorized  to  levy  a  license  tax  upon  the 
operator  of  a  cotton  storage  warehouse.  There  is  no  provision  in  the 
general  Revenue  Act  or  the  law  of  the  State  which  restricts  this  power. 

(1)  Ad  Valorem  Taxation;  Special  Tax  Collectors;  Power  to  Appoint; 

Henderson  County 

(2)  Counties  and  County  Commissioners;  Special  Tax  Collectors; 
Authority  to  Appoint;  Henderson  County 

7  December  1953 

I  know  of  no  general  authority  which  would  permit  the  Board  of  County 
Commissioners  to  provide  for  special  tax  collectors  over  and  above  that 
authorized  by  the  special  Act.  It  is  my  understanding  that  this  situation  is 
usually  covered  in  the  different  counties  by  special  acts.  The  fact  that  your 
special  acts  have  gone  into  detail  as  to  the  circumstances  under  which  addi- 
tional tax  collectors  may  be  employed,  and  the  compensation  to  be  provided, 
would  seem  to  negative  any  general  authority  to  appoint  other  tax  collectors. 

Municipalities;  Investment  op  Proceeds  of  Bonds  Pending  Use  of 
Same;  G.  S.  159-49.1 

7  December  1953 

Both  counties  and  municipal  corporations  can  invest  unused  proceeds  of 
bonds  pending  use  of  same  in  Federal  and  State  securities  approved  by 
the  Local  Government  Commission,  as  authorized  by  G.  S.  159-49.1. 

Executors  and  Administrators;  Distribution  of  Recovery  in  Action 
FOR  Wrongful  Death 

8  December  1953 

An  action  for  wrongful  death  was  brought  within  the  time  allowed  by 
law.    A  nonsuit  was  taken  and  a  second  action  instituted  within  the  time 


32]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  425 

allowed  by  G.  S.  1-25.  A  recovery  was  had  in  the  new  action.  From  the 
statements  of  the  Supreme  Court  in  the  case  of  BAKER  v.  RAILROAD, 
91  N.  C.  308,  and  BROADNAX  v.  BROADNAX,  160  N.  C.  432,  it  is 
thought  that  the  costs  in  the  original  action  constitute  a  proper  expense 
of  collection. 

Game  Laws;  Jurisdiction  of  a  Justice  of  the  Peace;  Migratory  Fowl 

8  December  1953 

G.  S.  113-100  provides  that  the  open  season  for  hunting  ducks  and  other 
migratory  water  fowl  shall  be  according  to  Federal  regulations.  The 
present  Federal  regulations  fix  the  open  season  from  November  11th  to 
January  9th  and  further  provide  that  such  fowl  may  not  be  hunted  after 
sunset. 

G.  S.  113-109  (1953  cumulative  supplement)  fixes  the  penalty  for  a 
violation  of  any  of  the  provisions  of  Article  7,  Chapter  113,  of  the  General 
Statutes  or  for  the  violation  of  any  regulation  of  the  Wildlife  Resources 
Commission  at  a  maximum  fine  of  $50  or  imprisonment  for  thirty  days. 
Therefore,  a  justice  of  the  peace  has  original  jurisdiction  of  such  an  offense. 
However,  the  same  section  fixes  the  maximum  penalty  for  a  second  offense 
at  a  fine  of  $200  or  imprisonment  for  six  months  or  both  in  the  discretion 
of  the  court.  Therefore,  a  justice  of  the  peace  has  only  binding  jurisdiction 
for  a  second  offense. 

Inheritance  Taxes;  Classes  of  Beneficiaries;  Adopted  Children; 
Informal  Adoption 

9  December  1953 

An  informal  adoption  does  not  qualify  the  children  as  class  A  bene- 
ficiaries under  Section  3  of  the  Revenue  Act. 

Criminal  Law;  Public  Drunkenness;  Highway  No.  87  of 
Fort  Bragg  Area 

9  December  1953 

The  provisions  of  Section  14-335  of  the  General  Statutes,  which  state 
that  if  any  person  shall  be  found  drunk  or  intoxicated  on  the  public  high- 
way, etc.  he  shall  be  guilty  of  a  misdemeanor,  is  applicable  to  Cumberland 
County.  Persons  found  in  automobiles  drunk  on  Highway  No.  87  in  our 
opinion  are  guilty  of  a  violation  of  this  section. 

Municipal  Recorders'  Courts;  Appointment  of  Deputy  Clerks 

9  December  1953 

There  is  no  provision  in  the  law  for  the  appointment  of  a  deputy  clerk 
of  a  municipal  recorder's  court. 
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Motor  Vehicles;  Overloading;  Penalties;  Collection  Procedure 

9  December  1953 

Motor  vehicle  overloading  penalties  are  collectible  by  suit  but  are  not 
collectible  by  the  summary  procedure  set  forth  in  G.  S.  20-99  for  the 
collection  of  taxes. 

Poll  Tax;  Disabled  Veterans;  Exemptions 

9  December  1953 

Disabled  veterans  of  World  War  I  and  the  Korean  Conflict  are  exempt 
from  the  poll  tax.  The  General  Assembly  apparently  never  extended  this 
exemption  to  disabled  veterans  of  World  War  11.  However,  Subsection  1 
of  G.  S.  153-9  authorizes  the  board  of  county  commissioners  "to  exempt 
from  capitation  tax  in  special  cases,  on  account  of  poverty  and  infirmity." 

North  Carolina  Fair  Trade  Act;  Article  10,  Chapter  66,  of  the  General 

Statutes;  Giving  of  Trading  Stamps  in  Connection  w^ith 

Sales  of  Fair  Trade  Merchandise 

10  December  1953 

North  Carolina  Fair  Trade  Practice  Act  prohibits  the  offering  or  mak- 
ing of  any  concession  of  any  kind  whatsoever,  whether  by  giving  of  coupons 
or  otherwise,  in  connection  with  the  sale  of  fair  trade  commodities.  This 
would  prevent  the  giving  of  trading  stamps  in  connection  with  the  sale  of 
fair  traded  articles. 

Municipalities;  Deposits  for  Water  and  Electric  Services; 
Interest  on  Such  Deposits 

10  December  1953 

A  municipality  has  a  right  to  require  of  customers  of  its  water  and 
light  department  that  they  make  a  reasonable  deposit  to  protect  the  city 
against  water  and  light  bills  to  be  incurred  by  the  customer.  The  city  is 
not  required  to  pay  interest  on  such  deposits  but  may  do  so  if  they  so  agree 
with  the  customer. 

G.  S.  14-361,  Cruelty  to  Animals  Statute;  Justices  of  the  Peace; 

Jurisdiction 

10  December  1953 

A  violation  of  G.  S.  14-361  is  within  the  jurisdiction  of  a  justice  of  the 
peace  for  the  reason  that  in  a  case  where  a  person  is  convicted  of  this 
statute  he  may  be  fined  not  more  than  fifty  dollars  ($50.00)  or  imprisoned 
not  more  than  thirty   (30)   days. 
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Deputy  Sheriff;  Damage  to  Automobile;  Line  of  Duty; 
Payment  of  by  County 

10  December  1953 

The  Board  of  County  Commissioners,  paying-  deputy  sheriffs  for  their 
travel  expenses  on  a  fixed  amount  per  month,  may,  in  their  discretion, 
allow  compensation  to  a  deputy  sheriff  for  unexpected  damage  done  to 
his  car  by  a  prisoner  while  resisting  arrest. 

Municipalities;  Parking  Charges  Collected  Without  Indictments; 

Effect  of  Chapter  879,  Session  Laws  of  1953, 

Limiting  Penalty  to  $1.00 

10  December  1953 

A  person  convicted  or  entering  a  plea  of  guilty  of  violating  municipal 
ordinances  as  to  parking  may  be  fined  without  regard  to  the  limitation 
placed  by  Chapter  879  of  $1.00  penalty,  unless  the  conviction  is  secured  by 
reliance  upon  the  presumption  created  by  the  1953  Act. 


Municipalities;  Leasing  or  Renting  of  Exclusive  Right  to  Use 
Wharves  at  Street  Ends  of  Municipality 


11  December  1953 

A  municipality  may  not  lease  out  public  property  devoted  to  public 
use  for  exclusive  use  without  special  authority  from  the  General  Assembly, 
and  may  not  lease  the  street  ends  on  navigable  waters  for  the  exclusive 
use  of  a  person  or  corporation,  unless  authorized  by  special  Act  or  direct 
authority  of  the  General  Assembly. 

Municipal  Taxation;  License  Taxes;  Statute  of  Limitations; 
City  License  Taxes 

11  December  1953 

There  is  no  general  statute  of  limitations  with  respect  to  the  collection 
of  city  license  taxes. 

United  States  Treasury  Bonds;  Transfers;  Survivorships 

11  December  1953 

Transfers  of  U.  S.  Treasury  Bonds  are  determined  by  Treasury  regula- 
tions which  prohibit  a  transfer  by  simple  delivery  of  the  bonds.  Treasury 
regulations  allow  joint  ownership  of  bonds  with  a  right  of  survivorship. 
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Schools;  Criminal  Procedure;   Collection  op  Fines  and  Forfeitures; 
Remittances  by  Clerk  of  the  Superior  Court 

11  December  1953 

G.  S.  2-42  (subsections  7  and  22)  and  G.  S.  1-305  place  a  responsibility 
upon  the  Clerk  of  the  Superior  Court  for  the  collection  of  fines  and  for- 
feitures. G.  S.  115-382  places  the  responsibility  in  that  regard  upon  the 
county  superintendent  of  schools. 

It  is  thought  that  a  satisfactory  way  to  handle  the  matter  of  remittances 
is  for  the  Clerk  to  transmit  fines  and  forfeitures  to  the  County  Treasurer 
by  check  with  a  letter  of  transmittal,  attaching  an  itemized  statement. 

Schools;  Criminal  Procedure;  Forfeiture  of  Bail  Bonds;  County 

Board  of  Education;  Collection  of  Fines  and  Forfeitures; 

Compromise  Settlement  of  Judgments 

11  December  1953 

Under  the  language  of  G.  S.  115-116,  it  is  thought  that  the  court  in 
which  the  judgment  was  rendered  has  authority  to  lessen  or  remit  forfeited 
bail  bonds  upon  petition  of  the  surety  either  before  or  after  final  judg- 
ment. However,  the  County  Board  of  Education  has  no  authority  to  settle 
or  cancel  for  less  than  face  value  such  judgments  made  absolute.  STATE 
V.  MOODY,  74  N.  C.  73;  STATE  v.  MORGAN,  136  N.  C.  593;  STATE  v. 
CLARKE,  222  N.  C.  744;  STATE  v.  WIGGINS,  228,  N.  C.  76. 

Electricians;  Authority  of  Owner  to  Install  Electrical  Wiring  in 

His  Own  Home 

11  December  1953 

A  person  may  install  electrical  wiring  in  his  own  home  without  first 
having  received  a  license  from  the  North  Carolina  Board  of  Electrical 
Contractors. 

Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing; 
Residence  of  State  Employees 

12  December  1953 

A  State  employee  who  chooses  to  retain  his  home  county  as  his  place  of 
residence  is  not  required  to  list  his  personal  property  for  ad  valorem 
taxes  in  Wake  County  unless  the  same  is  used  in  Wake  County  for  business 
purposes. 

County  Hospitals;  Necessary  Expenses;  Equipping  and  Maintaining 

14  December  1953 

A  county  cannot  levy  a  special  tax  for  the  purpose  of  building,  equipping 
and  maintaining  a  public  health  center,  without  submitting  the  matter  to 
a  vote  of  the  people.   G.  S.  131-126.23. 
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Municipal  Ordinances;  Police  Powers;  Licensing  Bicycles 

14  December  1953 

Under  its  general  police  powers,  a  city  is  authorized  to  adopt  ordinances 
requiring  the  registration  of  bicycles  and  the  issuance  of  identifying 
markers  for  which  a  small  administrative  expense  fee  of  25c  or  50c  is 
charged. 

County  Commissioners;  Courts;  Jury  List;  Time  for  Revision 

14  December  1953 

While  certain  provisions  of  G.  S.  9-1  are  directory  and  not  mandatory — 
STATE  V.  SMARR,  121  N.  C.  669;  STATE  v.  PERRY,  122  N.  C.  1018; 
STATE  V.  BONNER,  149  N.  C.  519  and  STATE  v,  BROWN,  233  N.  C. 
202,  because  of  a  statement  contained  in  STATE  v.  SPELLER,  229  N.  C. 
67,  it  is  thought  that  county  commissioners  may  not  revise  the  jury  list 
and  take  out  the  names  of  all  persons  thought  to  be  of  bad  character,  those 
who  have  been  convicted  of  crimes  involving  moral  turpitude  and  those 
who  have  been  adjudged  non  compos  mentis,  after  the  regular  time  for 
making  up  the  jury  list.  Instead,  it  is  thought  that  the  commissioners 
must  wait  until  the  next  regular  time  for  making  up  a  new  jury  list.  In 
the  meantime,  disqualified  persons  drawn  for  jury  service  will  be  subject 
to  challenge  for  cause.    STATE  v.  LEVY,  187  N.  C.  581. 

Prayer  for  Judgment  Continued;  Change  of  Conditions 

14  December  1953 

When  a  prayer  for  judgment  is  continued  for  a  stated  period  of  time 
upon  stated  conditions  by  a  county  criminal  court  and  the  court  is  called 
upon  to  reconsider  the  case  for  expiration  of  such  time  for  breach  of  con- 
ditions, the  court  may  continue  prayer  for  judgment  again  upon  more 
stringent  conditions,  and  a  defendant  who  does  not  wish  to  abide  the  con- 
ditions may  demand  immediate  sentencing,  as  in  Superior  Court. 

Municipalities;  Investment  of  Paving  Assessments  Collected  Pending 
Maturity  of  Paving  Bonds 

16  December  1953 

Surplus  funds  derived  from  collection  of  paving  assessments  by  a 
mvinicipality,  which  cannot  be  used  for  the  purchase  or  payment  of  pav- 
ing bonds,  may  be  invested  in  securities  authorized  by  the  local  Government 
Act,  including  shares  of  stock  in  a  building  and  loan  association,  when 
authorized  by  the  Commissioner  of  Insurance. 

Income  Tax;  Out-of-State  Income;  Resident  Individual 

16  December  1953 

A  resident  of  North  Carolina  who  receives  compensation  for  personal 
services   rendered   in   another   state,   upon   which   he   is   required   by   such 
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other  state  to  pay  an  income  tax,  must  report  his  entire  income  to  North 
Carolina  for  income  tax  purposes.  In  computing  his  income  tax  liability 
to  North  Carolina,  he  deducts  his  salary  earned  in  the  other  state  on 
which  he  paid  income  tax  to  that  state  and  also  deducts  other  proper  items 
such  as  contributions  and  taxes  paid.  He  then  subtracts  such  proportion 
of  the  normal  personal  exemption  as  his  salary  in  such  other  state  bears  to 
his  entire  income. 

Motor  Vehicles;  Municipal  Corporations;  Restricted  Streets 

16  December  1953 

An  alley  is  part  of  the  system  of  streets  in  a  municipality.  The  municipal 
authorities  may  properly  adopt  ordinances  restricting  the  use  of  an  alley 
to  vehicles  of  a  given  size  provided  that  such  restriction  is  reasonable  in 
view  of  the  particular  circumstances. 

Municipal  Corporations;  Ordinances  Against  Displaying  Merchandise 

ON  Sidewalks 

16  December  1953 

In  the  case  of  STATE  v.  SUMMERFIELD,  107  N.  C.  895,  our  Supreme 
Court  upheld  a  municipal  ordinance  which  prohibited  the  display  of  mer- 
chandise on  sidewalks. 

Taxation;  Valuation  of  Real  and  Personal  Property 

17  December  1953 

Under  the  Consittution  and  Machinery  Act,  all  intangible  personal 
property  subject  to  taxation  is  required  to  be  assessed  at  its  true  value  in 
money,  and  all  such  property  must  be  valued  upon  the  same  basis,  and  the 
tax  assessors  cannot  discriminate  between  different  types  of  property  in 
the  determintion  of  values. 

Speed  Limits  on  Unpaved  Roads  in  Residential  Sections  of  Cities; 
Power  of  Municipalities  to  Reduce  Speed  Limits  on  Such  Roads 

17  December  1953 

The  speed  limit  on  a  clay  road  in  a  residential  section  of  a  town  is  35 
miles  per  hour  unless  that  limit  has  been  reduced  by  ordinance  in  accord- 
ance with  the  terms  of  G.  S.  20-141    (fl). 

Sales  and  Use  Tax;  3-D  Movie  Sound  Systems;  Single  Article 

18  December  1953 

A  "complete  sound  system"  installed  in  a  theater  is  not  regarded  as  a 
single  article  for  sales  tax  purposes.  Rather,  the  component  parts  of  the 
sound  system  are  treated  as  separate  articles. 
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Beer;  Municipalities;  Authority  of  City  to  Restrict  by  Ordinance  the 

Sale  of  Beer  Within  the  Confines  of  the  Building  for  Which 

THE  License  is  Issued 

18  December  1953 

Since  municipal  corporations  have  only  the  powers  granted  to  them 
either  expressly  or  impliedly  by  the  General  Assembly  (G.  S.  160-1)  and 
since  by  Articles  4,  7,  11  and  12,  Chapter  18,  of  the  General  Statutes  the 
General  Assembly  has  placed  the  general  regulation  and  control  of  the 
sale  of  beer  in  the  State  Board  of  Alcoholic  Control,  it  is  thought  that  a 
municipality  may  not  legally  pass  ordinances  in  conflict  with  the  State- 
wide statutes  or  legislate  upon  a  phase  of  the  subject  covered  by  a  State- 
wide statute.  Therefore,  because  of  the  above,  it  is  thought  that  a  munici- 
pality has  the  authority  to  pass  a  valid  ordinance  prohibiting  "on  premises" 
operators  from  making  sales  of  beer  on  the  curb  or  in  a  parking  lot 
operated  as  a  separate  business,  but  not  in  a  parking  space  off  the  street 
and  used  solely  for  the  convenience  of  customers  of  operator's  place  of 
business.  It  is  also  thought  that  a  municipality  does  have  the  authority  to 
pass  a  valid  ordinance  prohibiting  those  operating  under  "off  premises" 
licenses  from  making  delivery  to  persons  in  automobiles  parked  in  public 
streets  and  it  is  also  thought  that  a  municipality  has  the  authority  under 
its  police  power  to  pass  a  valid  ordinance  prohibiting  the  drinking  of  beer 
in  the  public  streets. 

Beer;  Municipalities;  Authority  of  Municipality  to  Pass  Ordinance 
Prohibiting  Sale  of  Beer  in  County  Which  Allows  Such  Sale 

18  December  1953 

There  seems  to  be  no  statute  applicable  to  Carteret  County  allowing  a 
municipality  within  the  county  by  ordinance  to  prohibit  the  legal  sale 
of  beer  within  the  municipality  when  such  sales  are  allowed  in  the  county 
-as  a  whole.    G.  S.  18-120;  G.  S.  18-127. 

Practice  of  Law;  Tax  Returns 

21  December  1953 

It  is  not  practicing  law  to  set  down  on  an  income  tax  blank  figures  sup- 
plied by  the  taxpayer  or  taken  from  the  taxpayer's  books,  nor  is  it  practice 
of  the  law  to  make  the  appropriate  computations  in  arriving  at  the  tax- 
payer's income  tax  liability  from  these  figures.  Advising  the  taxpayer 
concerning  the  propriety  of  including  certain  items  in  gross  income  or 
the  propriety  of  deductions  may  be  engaging  in  the  practice  of  the  law. 

Schools;  Teachers;  Supervisors;  Dismissal 

21  December  1953 

The  duties  of  the  county  supervisor  are  to  be  outlined  by  the  county 
superintendent.    The  supervisor  is  to  assist  in  the  supervision  of  instruction 
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which   would   include   giving   advice   to   teachers    concerning   the   portions 
of  the  reading  textbook  which  the  class  should  read  at  a  given  point  in  the 
school  year.    There  is  nothing  in  the  statute  to  prevent  a  principal  from 
dismissing  a  teacher.    If  the  teacher  does  not  comply  with  such  request,  the  ' 
teacher  may  be   dismissed   in   accordance   with   the   provisions   of   Section  i 
115-143.  i 

Intangibles  Tax;  Money  on  Deposit;  Trustee  in  Bankruptcy 

21  December  1953 

The  deposit  of  a  trustee  in  bankruptcy  in  a  North  Carolina  bank  is  not 
subject  to  the  intangibles  tax.  For  the  intangibles  tax  due  on  the  account 
of  the  bank  balance  which  the  bankrupt  had  before  his  adjudication,  the 
State  has  a  claim  against  the  bankrupt  estate. 

Illegal  Practice  of  Law;  Notaries  Public 

21  December  1953 

A  notary  public  who  is  not  a  licensed  attorney  at  law  may  not  prepare 
mortgages,  deeds,  deeds  of  trust,  or  other  legal  documents.  See  Chapter 
84  of  the  General  Statutes. 

Jurors;  Exemption  From  Jury  Duty;  Railroad  Employees 

21  December  1953 

Under  the  provisions  of  G.  S.  9-19,  all  persons  who  are  in  the  regular 
employ  of  railroad  companies  are  exempt  from  jury  duty  in  this  State. 
Under  this  section,  the  clerk  of  the  superior  court  is  authorized  to  excuse 
from  jury  duty  any  person  or  persons  who  are  exempt  under  the  section. 

Municipal  Corporations;  Parliamentary  Law;  Meetings  of 
City  Council 

22  December  1953 

The  mayor  of  a  municipality  who  can  by  law  only  vote  in  case  of  a  tie 
may  not  cast  his  vote  to  create  a  tie  where  there  is  only  one  member  of  a 
three-member  board  who  votes  on  a  motion. 

Ad  Valorem  Taxation;  Late  Listing;  Penalties;  Computation 

28  December  1953 

Under  the  general  law,  the  maximum  penalty  for  late  listing  for  ad 
valorem  tax  purposes  is  10%  of  the  tax  which  such  late  lister  would  owe 
or  $1.00,  whichever  amount  is  the  greater. 
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Commitment  of  Mentally  Disordered;  Insanity;  Restoration  of  Sanity 

28  December  1953 

Commitment  to  a  hospital  for  mental  observation  and  treatment  is  not 
equivalent  to  an  adjudication  of  insanity  and,  therefore,  upon  final  release 
from  such  hospital,  a  person  is  presumed  sane. 

Motor  Vehicles;  Rules  of  the  Road;  Private  Roads;  Lake  Junaluska 

Assembly  Grounds 

29  December  1953 

The  rules  of  the  road  section  of  Motor  Vehicle  Laws  does  not  apply  to 
the  roads  and  streets  in  the  Lake  Junaluska  Assembly  Grounds. 

Accountants;  License  Fees  Required;  Status  of  Accountants  Under 

North  Carolina  Law 

29  December  1953 

Accountants  are  required  to  pay  an  annual  license  tax  under  G.  S. 
105-41  and  no  other  license  fees  or  taxes  are  imposed  on  them  by  the  State 
or  by  any  county,  city  or  town.  An  accountant,  under  the  North  Carolina 
statute,  is  entitled  to  engage  in  the  business  of  accounting,  as  defined  by 
the  statute.    G.  S.  93-1(1). 

Criminal  Procedure;  Search  Warrants  for  Obscene  Literature 

30  December  1953 

A  search  warrant  may  not  be  legally  issued  for  the  search  and  seizure 
of  illegal  and  obscene  literature  and  pictures.  This  is  true  for  the  reason 
that  these  items  are  not  included  in  the  items  listed  under  G.  S.  15-25  or 
G.  S.  18-13. 

Motor  Vehicles;  Financial  Responsibility  Act  of  1953;  Status  of 
Municipal  Police  and  Fire  Department  Employees 

31  December  1953 

Municipal  policemen  and  firemen  operating  municipally-owned  motor 
vehicles  in  the  line  of  duty  are  subject  to  the  provisions  of  the  Motor 
Vehicle  Safety  and  Financial  Responsibility  Act  of  1953. 

Motor  Vehicles;  1953  Financial  Responsibility  Act;  Applicability  to 

Highway  Employees 

31  December  1953 

State  Highway  employees  operating  State-owned  motor  vehicles  are  sub- 
ject to  the  provisions  of  the  Motor  Vehicle  Safety  and  Financial  Responsi- 
bility Act  of  1953. 
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Pyrotechnics;  Sparklers 

31  December  1953 

Sparklers  are  considered  pyrotechnics  within  the  meaning  of  the  law  in 
this  State  prohibiting  the  sale,  exhibition  or  possession  of  fireworks. 

Clerk  Superior  Court;  Authority  of  Deputy  Clerk  to  Issue  a 
Permit  to  Purchase  a  Weapon 

31  December  1953 

The  issuance  of  a  permit  to  purchase  a  weapon  under  G.  S.  14-403  is 
considered  a  judicial  act  prescribed  for  the  clerk  of  the  court  and  must  be 
performed  by  the  clerk  or  an  assistant  clerk.  It  may  not  be  performed  by 
a  deputy  clerk. 

Municipal  Taxation;  License  Taxes;  Retroactive  Ordinance 

4  January  1954 

A  town  ordinance  which  purports  to  levy  a  municipal  license  tax  retro- 
actively is  invalid. 

Elections;  Absentee  Voting;  Absence  Registration;  Veterans  Voting 
IN  Special  Liquor  Election 

4  January  1954 

Article  llA  of  Chapter  163  of  the  General  Statutes,  providing  for 
absentee  registration  and  voting  of  members  of  the  armed  forces,  is  not 
available  for  and  does  not  apply  to  a  special  liquor  election  held  under  the 
ABC  Acts. 

Alcoholic  Beverage  Control  Board;  Salary  of  Chairman 

4  January  1954 

A  county  ABC  board  is  not  authorized  to  pay  a  bonus  to  the  widow  of 
the  chairman. 

Schools;  Capital  Outlay  Bonds;  Apportionment  Between  City  and 

County  Units 

5  January  1954 

The  language  of  that  part  of  G.  S.  115-363  dealing  with  the  apportion- 
ment of  county-wide  debt  service  funds  between  county  and  city  adminis- 
trative units  is  very  confusing.  Still  it  is  thought  that  the  legislative 
intent  was  to  say  that  there  shall  be  no  apportionment  in  those  cases  in 
which  special   legislation  has  been   enacted  providing  for   the  issuance  of 


32]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  435 

school  building  bonds  in  behalf  of  school  districts  or  special  bond  tax 
units,  such  as  Chapter  279,  Public  Local  Laws  of  1937  and  Chapters  1162 
and  1163,  Session  Laws  of  1953,  applicable  to  Buncombe  and  Stanly 
Counties. 

United  States  Lands;  Sheriffs;  Criminal  Procedure;  Service  of  Civil 
AND  Criminal  Process 

5  January  1954 

G.  S.  104-7  gives  to  the  United  States  the  consent  of  the  State  of  North 
Carolina  to  acquire  certain  lands  within  the  State  for  purposes  of  govern- 
ment. This  statute  cedes  to  the  United  States  jurisdiction  over  such  lands 
so  acquired  "for  all  purposes  except  the  service  upon  such  sites  of  all  civil 
and  criminal  processes  of  the  courts  of  this  State." 

Under  the  foregoing  it  is  thought  that  the  sheriff  and  his  deputies  have 
authority  to  serve  civil  and  criminal  process  on  military  bases  located  within 
this  State.  However,  it  may  be  that  there  are  Federal  regulations  to  be 
complied  with  as  to  notice  of  intent  and  procedure.  It  is  suggested  that  a 
North  Carolina  officer  always  communicate  first  with  the  commanding 
officer  of  the  base. 

Schools;  Authority  of  a  County  Administrative  Unit  to  Construct  a 
School  Building  Located  Within  a  City  Administrative  Unit 

5  January  1954 

Under  G.  S.  115-88  as  amended  by  Chapter  695,  Session  Laws  of  1953, 
I  it  is  thought  that  a  county  administrative  unit  has  authority  to  construct 
and  contribute  to  the  maintenance  of  a  school  facility  located  within  the 
:  limits  of  a  county  administrative  unit  within  the  same  county,  but  such 
'  school  would  be  a   city  school  under  the  control  and  management  of  the 
I  board  of  trustees  of  the  city  administrative   unit.     It  is   doubted   that  in 
such  case  the  county  board  of  education  would  have  the  authority  to  ac- 
quire title  to  a  site  for  such  a  builaing  under  the  provisions  of  G.  S.  115-85. 
However,  if  it  should  do  so,  the  conveyance  would  not  be  void.    CROSS  v. 
R.  R.,  172  N.  C.  119. 

G.  S.  115-352  specifically  provides  that  the  State  Board  of  Education  may 
1  in  its  discretion  alter  the  boundaries  of  a  city  administrative  unit  when  such 
change  is  desirable  for  better  school  administration. 

Alimony;  Submission  of  Issues  to  a  Jury;  Custody  of  Children 

5  January  1954 

In  proceedings  for  alimony  without  divorce  the  essential  issues  arising 
on  the  pleadings  should  be  submitted  to  a  jury,  and  where  an  allowance 
is  made  to  a  wife  and  child,  with  custody  of  the  child  being  awarded  to 
the  wife  and  the  defendant  husband  later  brings  an  action  for  absolute 
divorce  upon  the  grounds  of  two  years'  separation,  the  custody  question 
may  be  again  determined  in  the  absolute  divorce  action,  but  no  reduction 
may  be  made  in  the  allowance  given  to  the  wife. 
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Ad  Valorem  Taxation;  Member  of  Armed  Forces;  North  Carolina 

Resident 

5  January  1954    ' 

When  a  North  Carolina  resident  becomes  a  member  of  the  armed  forces 
and  is  assigned  to  duty  in  this  State,  he  continues  to  be  liable  for  personal 
property  taxes  in  his  home  county  unless  he  takes  positive  steps  to  change 
his  legal  residence. 

Ad  Valorem  Taxes;   Exemptions;   Personal  Property  Taxes  Becominc^ 
Due  While  a  Prisoner  of  War 

5  January  1954 

I  know  of  no  State  or  Federal  statutes  which  would  cancel  property 
taxes  accruing  while  the  owner  was  a  prisoner  of  war.  : 

Municipalities;  Abandonment  of  Dedicated  Streets 

6  January  1954 

The  dedication  of  a  street  may  not  be  withdrawn  by  the  grantor  or  those 
claiming  under  him  if  the  dedication  has  been  accepted  and  the  street  or 
any  portion  thereof  has  been  opened  and  is  in  use  by  the  public.  A\ 
municipality  has  the  right  to  determine  where  its  streets  and  alleys  shall 
be  and  may  not  be  forced  to  maintain  a  street  or  alley  by  dedication.  LEE 
V.  WALKER,  234  N.  C.  687;  RUSSELL  v.  COGGIN,  232  N.  C.  674. 

In  the  instant  case,  lots  were  sold  according  to  a  recorded  plat  showing) 
a  certain  street.  A  part  of  the  street  was  accepted  by  the  city  and  was 
paved,  the  remaining  portion  never  having  been  opened  up  or  used.  IJ; 
is  doubtful  that  the  City  has  any  right  without  a  special  act  of  the 
Legislature  to  execute  a  quitclaim  deed  releasing  its  rights  to  accept  the 
dedication  at  a  later  date.  Sufficient  facts  are  not  furnished  to  determine 
the  applicability  of  the  provisions  of  G.  S.  136-96.  ij 

■■i 

Municipal  Corporations;  Operation  of  Municipal  Jails;  Authority  op 

THE  City  of  Raleigh  to  Provide  Compensation  to  Wake  County 

for  Care  of  Municipal  Prisoners  in  County  Jail 

6  January  1954 

Considering  the  public-local  statutes  authorizing  the  City  of  Raleigh 
to  charge  in  the  bill  of  costs  in  the  City  Court  fees  for  the  maintenance 
of  prisoners  in  the  City  Jail  and  considering,  also,  the  public-local  statute 
which  enacts  the  charter  of  the  City  of  Raleigh,  as  well  as  the  general 
statutes  governing  municipalities  and  counties :  The  City  of  Raleigh  iS 
authorized  to  pay  Wake  County  a  periodically  fixed  sum  for  the  care 
and  maintenance  of  City  prisoners  in  the  County  Jail  of  Wake  County; 
this  periodic  fixed  sum  to  be  adjusted  from  time  to  time  and  to  be  con- 
trolled by  the  amount  of  costs  collected  by  the  City  in  cases  in  the  City! 


Iff 
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Court  and  elsewhere  which   require  the  payment  to  the   City  of  costs  of 
fees  for  the  maintenance  of  the  jail  and  the  keep  of  the  City  prisoners. 

Register  of  Deeds;  Issuance  of  Marriage  Licenses; 
Reasonable  Inquiry 

6  January  1954 

A  register  of  deeds  is  required  to  make  a  reasonable  inquiry  as  to  the 
ages  of  parties  applying  for  marriage  licenses  so  as  to  determine  whether 
either  or  both  of  the  parties  are  under  18  years  of  age.  The  acceptance 
of  an  age  stated  on  a  driver's  license,  where  the  parties  are  from  a 
foreign  state  and  are  unknown  to  the  register  of  deeds,  is  not  reasonable 
inquiry,  unless  the  age  in  appearance  of  the  parties  puts  them  above  18 
years  of  age  beyond  all  question  according  to  the  experience  of  normal 
people. 

Ad  Valorem  Taxation;  Real  Property;  Revaluation;  Non-quadrennial 
Years;  Removal  of  House  to  Vacant  Lot 

7  January  1954 

When  a  house  is  removed  from  a  lot,  such  lot  is  revalued  for  ad  valorem 
tax  purposes  even  though  it  is  not  in  a  year  of  general  real  property 
revaluation.  Likewise,  the  lot  to  which  the  house  is  removed  is  subject  to 
revaluation  even  though  the  year  involved  is  not  a  regular  revaluation 
year. 

Ad  Valorem  Taxes;  Delinquent  Taxes;  Credit  for  Dog 
Vaccination  Fees 

7  January  1954 

Dog  vaccination  fees  paid  prior  to  1953  may  be  credited  against  de- 
linquent taxes  accruing  prior  to  1953  because  the  1953  statute  is  prospective 
only. 

Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing; 
Residence  of  State  Employees 

7  January  1954 

Personal  property  of  a  State  employee  who  has  moved  to  Wake  County 
is  not  subject  to  Wake  County  ad  valorem  taxation  if  such  employee 
chooses  to  retain  his  former  residence  as  his  legal  residence. 

I*      Ad  Valorem  Taxation;  Exemptions;  Church  Property;  Parsonage 

7  January  1954 

The  operation  of  a  barber  shop  by  a  parson  or  the  operation  of  a  beauty 
shop  by  the  parson's  wife  in  a  parsonage  would  cause  such  parsonage  to 
lose  its  ad  valorem  tax  exempt  status. 
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Garnishment;  State  Taxes;  State  Employees 

7  January  1954 

A  state  tax  garnishment  procedure  is  not  necessary  in  the  case  of 
ordinary,  regular  State  employees  because  the  State  has  authority  to  i 
deduct  such  taxes  from  the  wages  of  employees  who  fail  to  pay  their  State ' 
taxes. 

County  Recorders'  Courts;  Municipal  Recorders'  Courts; 
Territorial  Jurisdiction 

7  January  1954 

Statutory  provision  that  a  county  recorder's  court  should  have  ex- 
clusive original  jurisdiction  of  all  general  misdemeanors  committed  in  the 
county,  and  statutory  provision  that  a  municipal  recorder's  court  in  the 
county  should  likewise  have  original  exclusive  jurisdiction  of  such  mis- 
demeanors committed  within  the  municipality,  cannot  be  reconciled,  and 
the  two  courts  will  be  held  to  possess  concurrent  jurisdiction  of  such  mis- 
demeanors committed  within  the  municipality. 

Municipal  Corporations;  Off-Street  Parking;  Authority  to  Lease 
Property  and  Make  Parking  Charges 

8  January  1954 

Municipal  corporations  are  authorized  by  statute  to  acquire  and  operate 
off-street  parking  facilities,  and  they  may  make  charge  for  same  by  the 
hour,  day,  week  or  month.  They  are  not  authorized  to  pass  ordinances  to 
regulate  off-street  parking,  a  violation  of  which  would  be  an  offense  against 
the  criminal  law. 

Public  Schools;  Music  Programs  Prepared  by  Music  Teachers  and 

Given  in  Various  Churches  on  Sunday  I 

8  January  1954 

Music  programs,  given  by  invitation,  of  public  school  students  in 
churches  on  Sundays,  on  a  voluntary  basis,  are  not  a  violation  of  any  law, 
since  no  credits  are  given  for  such  programs  and  they  are  not  given  during 
school  hours. 

Motor  Vehicles;  Drivers'  Licenses;  Operation  of  Farm  Tractor 
While  License  Revoked 

11  January  1954 

One  whose  license  has  been  revoked  is  not  violating  the  law  by  tempo- 
rarily operating  or  moving  a  farm  tractor  on  the  highway. 
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Sales  Tax;  Building  Materials;  Shrine  Temple 

11  January  1954 

A  sale  of  building  materials  to  a  contractor  for  use  in  the  construction 
of  a  Shrine  Temple's  building  is  subject  to  the  sales  tax,  the  Shrine  being 
a  fraternal  organization  rather  than  a  charitable  organization. 

Inheritance  Taxes;  Deductions;  Devise  in  Payment  of  Support 

During  Life 

12  January  1954 

A  stepmother  devises  property  to  her  stepson  in  payment  of  the  support 
which  the  stepson  furnished  the  deceased  during  her  lifetime.  If  the  claim 
of  the  stepson  for  payment  of  which  the  devise  is  made  rested  on  such 
contract  or  agreement  as  to  make  the  claim  legally  enforceable,  the  estate 
would  be  entitled  to  a  deduction  for  the  payment. 

Motor  Vehicles;  Rules  of  the  Road;  Applicability  to  Private 
Parking  Areas 

12  January  1954 

The  rules  of  the  road  sections  of  the  motor  vehicle  laws  do  not  apply  to 
operation  on  privately  owned  parking  areas  adjacent  to  business  establish- 
ments. A  toviTi  could  by  ordinance  regulate  operation  in  such  areas. 
Operators  driving  recklessly  in  these  areas  might  be  violating  other  pro- 
visions of  the  criminal  laws,  such  as  the  assault  statutes. 

Executors  and  Administrators;  Distribution  of  Amount  Recovered  for 

Wrongful  Death;  Husband  and  Wife;  Primary  Responsibility 

OF  Husband  for  Wife's  Funeral  Expenses 

13  January  1954 

Even  though  G.  S.  28-173  provides  that  funeral  expenses  of  the  de- 
ceased may  be  paid  from  the  recovery  in  an  action  for  wrongful  death, 
it  is  thought  that  in  the  absence  of  a  will  providing  otherwise,  this  statute 
does  not  have  the  effect  of  relieving  the  husband  of  his  primary  responsibil- 
ity to  pay  his  wife's  burial  expenses.  BROWN,  EXECUTOR,  v.  BROWN, 
199  N.  C.  473;  BOWEN  v.  DAUGHERTY,  168  N.  C.  242;  BATTS  v. 
BATTS,  198  N.  C.  395  and  DAVENPORT  v.  PATRICK,  227  N.  C.  686. 

Public  Contracts;  Applicability  of  G.  S.  143-129  to  Type  of  Contract 

Described 

13  January  1954 

The  provisions  of  G.  S.  143-129  would  apply  to  a  contract  let  by  a 
municipality  to  a  contractor  for  making  general  repairs  and  reconditioning 
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of  its  municipally  owned  electric  lines,  where  the  expenditures  involved 
are  equal  to  or  in  excess  of  those  provided  by  G.  S.  143-129,  although  the 
actual  amount  of  the  contract  would  be  determined  by  the  amount  of  work 
finally  completed  and  materials  furnished  therefor. 

Income  Tax;  Miscellaneous;  Refund 

14  January  1954 

The  income  of  a  nonresident  which  has  not  been  earned  in  North  Caro- 
lina is  not  subject  to  North  Carolina  income  tax. 

Sales  Tax;  Exemptions;  Books  Other  Than  Bibles  or 
School  Books  Not  Exempt 

14  January  1954 

The  only  books  which  are  automatically  exempt  from  the  State  sales  tax 
are  "public  school  books  on  the  adopted  list  and  the  selling  price  of  which 
is  fixed  by  State  Contract  and  Holy  Bibles." 

Sales  and  Use  Tax;  Exemptions;  Automobiles  Brought  into  State; 
Not  Originally  Purchased  for  Use  in  State 

14  January  1954 

When  an  automobile  owner  brings  an  automobile  into  this  State  for  use 
in  this  State,  the  automobile  is  not  subject  to  the  North  Carolina  use  tax 
if  the  automobile  was  not  purchased  originally  for  use  in  this  State. 

Ad  Valorem  Taxes — Railroads — Revaluation — Annual  or 
Quadrennial 

14  January  1954 

Ordinarily  railroad  property  is  revalued  quadrennially  rather  than  an- 
nually for  ad  valorem  tax  purposes. 

Accident  and  Health  Insurance;  Authority  of  Municipality  to  Pay 

Premiums  on  Health  and  Accident  Policies  on  Employees 

AND  Dependents 

15  January  1954 

A  municipal  corporation  may  pay  the  entire  premium  on  a  policy  of 
health  and  accident  insurance  taken  out  on  its  employees  and  their 
dependents. 

Municipal  Corporations;  Employees  of  Municipality  Employed  on 
Holidays  and  After  Working  Hours  by  Private  Employers 

15  January  1954 

There  is  no  law  which  would  prohibit  a  municipal  employee  accepting 
other  work  during  holidays  and  hours  which  he  is  not  required  to  work 
for  the  municipality. 
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Motor  Vehicles;  Title  and  Registrations;  Permanent  Registrations; 
Vehicles  Owned  by  Religious  Organizations 

18  January  1954 

Vehicles  owned  and  used  by  the  Lake  Junaluska  Assembly,  Incorporated, 
for  purposes  other  than  transporting  people  to  and  from  church  are  not 
entitled  to  permanent  registration. 

County  Commissioners;  Schools;  Authority  to  Convey  to  County 
Board  of  Education  a  Part  of  County  Home  Property 

18  January  1954 

Under  G.  S.  115-83,  G.  S.  115-85  and  Article  9,  Section  3  of  the  State 
Constitution,  the  primary  responsibility  for  furnishing  school  facilities  is 
upon  the  county  commissioners.    ATKINS  v.  McADEN,  229  N.  C.  752. 

Because  of  the  foregoing  primary  responsibility,  it  is  thought  that  the 
board  of  county  commissioners  has  the  right  to  convey  to  the  County  Board 
of  Education  a  fevir  acres  of  the  county  home  farm  for  the  site  of  a  build- 
ing to  store  and  repair  school  buses  provided  such  land  is  not  actually 
needed  for  county  home  and  farm  purposes.  BROWN  v.  CANDLER,  236 
N.  C.  576. 

Dog  Tax;  Listing;  Age  of  Dog  Immaterial 

19  January  1954 
Every  dog  must  be  listed  for  taxation  irrespective  of  age  or  sex. 

Ad  Valorem  Taxation;  Real  Property;  Exemption;  Hospital  Property 
Used  by  United  Arts  Organization 

20  January  1954 

Real  property  which  is  owned  by  a  hospital  and  which  the  hospital  per- 
mits a  charitable,  cultural  organization  to  use  is  not  exempt  from  ad 
valorem  taxation. 

Motor  Vehicles;  Safety  and  Financial  Responsibility  Act  of  1953; 
Employees  of  Self-Insurers 

20  January  1954 

The  operator  of  a  motor  vehicle  owned  by  a  self-insurer  is  not  excepted 
from  the  operation  of  the  Motor  Vehicle  Safety  and  Financial  Responsibil- 
ity Act  of  1953. 

(1)   Sales  Tax;  Exemptions;  Coffee  Sold  Through  Vending  Machine 
('2)  License  Tax;  Vending  Machines;  Coffee  Vending  Machines 

21  January  1954 

No  sales  tax  is  imposed  with  respect  to  the  sale  of  cups  of  coffee  by 
means  of  a  vending  machine  unless  such  machine  is  located  in  a  place  where 
prepared  meals  are  sold  or  served. 
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Counties;  Auditing  County  Welfare  Department;  Daily  Deposit  Law;    i 
Applicability  to  Welfare  Funds 

21  January  1954 

The  board  of  commissioners  has  a  right  to  require  the  county  welfare 
department  to  make  a  daily  deposit  of  funds  under  the  daily  deposit  law 
and,  through  the  accountant,  can  audit  monthly  or  oftener  as  required  the 
public  welfare  funds  and  accounts. 

Intoxicating  Liquors;  Confiscation  of  Vehicles  and  Apparatus; 

Sale  in  Clubs 

21  January  1954 

G.  S.  18-6  provides  for  the  seizure  and  confiscation  of  vehicles  when  any 
officer  shall  discover  any  person  engaged  in  the  act  of  transporting  in  such 
vehicle  intoxicating  liquors  in  violation  of  law.  Since  criminal  statutes  are 
strictly  construed  in  favor  of  the  defendant,  it  is  considered  doubtful  that 
our  courts  would  authorize  the  seizure  and  confiscation  in  the  vehicle  used 
in  transportation  of  the  materials  designed  and  intended  for  use  in  the 
manufacture  of  illegal  liquor  but  not  being  used  in  the  actual  transportation 
of  intoxicating  liquors. 

G.  S.  18-22  provides  for  the  seizure  and  confiscation  of  any  distillery  or  j 
apparatus  used  for  the  manufacture  of  intoxicating  liquor  in  violation  of  j 
law.  It  is  thought  that  the  term  "apparatus"  is  broad  enough  to  include 
all  sorts  of  equipment  to  be  used  in  the  illegal  manufacture  of  liquor  but 
not  to  include  the  ingredients  such  as  sugar,  etc. 

Since  G.  S.  18-15  is  a  part  of  the  Turlington  Act,  it  is  thought  that  this 
section  makes  it  illegal  to  sell  hard  liquors  in  a  club  and  that  in  a  county 
which  has  voted  against  the  legal  sale  of  beer  and  wine  under  the  pro- 
visions of  Article  11,  Chapter  18  of  the  General  Statutes  it  is  also  illegal 
to  sell  beer  and  wine  in  clubs.  STATE  v.  EARNHARDT,  230  N.  C.  223 
and  STATE  v.  WELCH,  232  N.  C.  77. 

Motor  Vehicles;  Driver's  Licenses;  Exemptions;  Farm  Jeep 

21  January  1954 

A  jeep  used  on  the  highway  for  the  purpose  of  traveling  from  one  farm 
to  another  is  not  an  "implement  of  husbandry"  within  the  meaning  of 
G.  S.  20-8  (b). 

Intangibles  Tax;  Money  on  Deposit;  Collection  by  Bank 

22  January  1954 

The  State  intangibles  tax  on  money  on  deposit  with  a  bank  is  levied 
at  the  rate  of  10c  on  every  $100.00. 
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Criminal  Procedure;  Service  of  Peace  Warrants  by  City  Policemen 

25  January  1954 

A  city  policeman  may  serve  a  peace  warrant  within  the  corporate  limits 
of  the  city  which  he  serves  if  the  warrant  is  directed  to  the  sheriff  or 
other  lawful  officer.  The  better  practice  would  be  to  have  the  warrant 
directed  to  the  sheriff  or  to  any  lawful  officer  or  to  any  policeman  of  a 
named  municipality. 

County  Commissioners;  Tort  Liability;  Liability  Insurance 

25  January  1954 

A  board  of  county  commissioners  is  not  authorized  to  purchase  liability 
insurance  on  boilers  in  the  courthouse  or  other  county  buildings. 

Municipalities;  Powell  Bill  Funds;  Construction  of  Highways  in 
Municipalities  by  the  State  Highway  and  Public  Works  Commission 

25  January  1954 

Under  the  Powell  Bill,  municipalities  and  the  State  Highway  and  Public 
Works  Commission  can,  in  their  discretion,  enter  into  contracts  to  main- 
tain, repair,  construct,  reconstruct,  widen,  and  improve  city  streets  and 
expend  any  funds  a  municipality  may  have  available  for  this  purpose. 
As  amended  in  1953,  the  Powell  Bill  makes  it  mandatory  for  the  State 
Highway  and  Public  Works  Commission  to  make  contracts  with  municipal- 
ities of  5,000  population  or  less  for  doing  such  work  with  funds  provided 
therefor  under  the  Powell  Bill. 

State  Board  of  Architectural  Examination  and  Registration; 

Authority  of  Municipality  to  Require  Identity  of 

Author  of  Plans  Submitted  to  Municipal 

Authorities 

25  January  1954 

Under  Chapter  83  of  the  General  Statutes,  regulating  the  practice  of 
architecture,  both  registered  architects  and  all  persons  who  are  the  author 
of  plans  and  specifications  are  required  to  sign  the  same  in  order  to  show 
the  authorship  of  such  plans.  Building  inspectors  and  other  proper  officers 
of  municipalities  may  require  plans  filed  with  them  for  building  permits 
to  be  signed  by  the  author  of  such  plans. 

Executors  and  Administrators;  Estates;  Widow's  Year's  Allowance; 
Amount  When  Estate  is  Solvent 

26  January  1954 

Construing  together  G.  S.  30-15;  G.  S.  30-18;  G.  S.  30-26;  G.  S.  30-29 
and  G.  S.  30-31,  it  is  thought  that  when  a  decedent's  personal  estate  ex- 
ceeds $2000  and  the  value  of  his  entire  estate,  real  and  personal,  exceeds 
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his  debts  and  the  cost  of  administration,  but  his  personal  estate  alone  is 
of  less  value  than  the  amount  of  his  debts  and  the  costs  of  administration, 
the  Clerk  of  the  Superior  Court  is  not  limited  to  $750.00  in  fixing  the 
amount  of  the  widow's  year's  allowance.  GLASCOCK  v.  GRAY,  148  N.  C. 
346;  HARPER  v.  HARPER,  148  N.  C.  453;  and  POWELL  v.  WOOD,  149 
N.  C.  235;  MANN  v.  MANN,  173  N.  C.  20;  DREWRY  v.  BANK,  173  N.  C. 
664  and  DENTON  v.  TYSON,  118  N.  C.  542. 

Motor  Vehicles;  Driver's  License;  Driving  While  Intoxicated; 
Plea  of  Nolo  Contendere 

26  January  1954 

Where  the  operator  of  a  motor  vehicle  has  entered  a  plea  of  nolo  con- 
tendere upon  the  charge  of  driving  such  vehicle  while  under  the  influence 
of  intoxicating  liquors,  the  Department  may,  upon  receipt  of  the  report 
of  such  case  from  the  Clerk  of  the  Court,  revoke  the  operator's  license  in 
accordance  with  G.  S.  20-17. 

Motor  Vehicle;   Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Penalty  for  Driving  While  License  Suspended 

26  January  1954 

Operators  whose  licenses  have  been  suspended  under  the  Motor  Vehicle 
Safety  and  Financial  Responsibility  Act  are  subject  to  the  punishment 
imposed  by  G.  S.  20-7   (h). 

State  Lands;  Purchase;  G.  S.  143-146 

26  January  1954 

State  lands,  other  than  marsh  and  swamp  lands,  may  be  purchased  by 
following  the  procedure  set  forth  in  G.  S.  143-146.  However,  lands  which 
are  not  in  the  charge  of  any  particular  State  agency  or  official  probably 
cannot  be  purchased  under  this  section. 

Education;  Board  of  Education;  Liability  for  Social  Security  Tax 

26  January  1954 

The  Board  of  Education  of  a  county  is  not  an  employer  as  defined  by 
the  Old  Age  and  Survivors  Insurance  Act  of  the  Federal  Government,  nor 
is  it  within  the  taxing  provisions  which  are  limited  to  this  Act,  and  services 
performed  for  such  Board  of  Education  are  not  covered  services  within 
the  definitions  given  in  such  Acts.  A  County  Board  of  Education,  therefore, 
is  not  liable  for  such  Social  Security  taxes. 

Guardians;  Investment  of  Funds;  Clerk's  Approval  of  Account 

26  January  1954 

A  clerk  of  Superior  Court  should  not  refuse  to  approve  a  guardian's  ac- 
count solely  because  the  guardian  invested   in   diversified  common  stocks. 
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A  clerk  approving  an  account  containing  such  investment  would  not  ex- 
pose himself  to  any  loss  if  he  is  reasonably  satisfied  that  the  investment 
has  been  made  in  good  faith  and  after  the  exercise  of  due  diligence  on  the 
part  of  the  guardian  or  trustee. 

Municipal  Corporations;   Water  Rates;  Authority  to  Charge  Higher 
Rates  for  Nonresidents  than  for  Residents 

26  January  1954 

Where  the  parties  to  a  contract  calling  for  continuing  performance  fix 
no  time  for  its  duration  and  none  can  be  implied  from  the  nature  of  the 
contract  or  from  the  surrounding  circumstances,  the  contract  is  terminable 
at  will  by  either  party  on  reasonable  notice  to  the  other.  FULGHUM  v. 
SELMA,  238  N.  C.  100. 

A  municipal  corporation  has  authority  to  increase  the  rates  charged  for 
water  for  consumption  outside  its  corporate  limits  and  to  charge  more  to 
nonresidents  than  to  residents  for  water  services. 

Elections;  Recorder's  Court;  Extension  of  Jurisdiction 

27  January  1954 

Article  II,  Section  29  of  the  North  Carolina  Constitution  does  not  forbid 
the  passage  of  a  local  or  special  act  enlarging  the  jurisdiction  of  a  previ- 
ously established  court.  Unless  such  act  provides  otherwise,  the  right  to 
vote  in  an  election  of  the  officers  of  such  court  will  be  determined  by  the 
statute  creating  the  court. 

Ad  Valorem  Taxation;  Garnishment;  Garnishment  Authorized  by 

Statute 

27  January  1954 

A  special  statute  authorizes  a  city  or  county  to  garnish  wages  in  order 
to  collect  ad  valorem  property  taxes. 

Ad  Valorem  Taxes;  Revaluation;  No  Special  Limitation  on 
Amount  of  Revaluation 

28  January  1954 

There  is  no  general  law  restricting  the  percentage  of  increase  of  valua- 
tion of  real  property  for  ad  valorem  tax  purposes  when  a  revaluation  is 
had. 

Motor  Vehicles;  Penalties;  Punishment  for  Speeding 

28  January  1954 

Speeding  is  punishable  by  a  fine  not  to  exceed  $100.00  or  imprisonment 
not  to  exceed  sixty    (60)    days  or  both. 
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Subversive  Activities;  Communist  Party;  Loyalty  Oath 

28  January  1954 

Subversive  activities  are  prohibited  by  North  Carolina  statutes  G.  S. 
14-11,  14-12  and  14-12.1,  and  these  statutes  provide  that  no  person  shall 
be  employed  by  the  State  of  North  Carolina  or  any  of  its  departments, 
bureaus  or  agencies  who  teaches  or  advocates  the  overthrow  of  the  govern- 
ment by  force  and  violence. 

Tuberculosis  Hospitals;    Employment  of   Superintendent 

29  January  1954 

The  question  as  to  whether  or  not  the  manager  of  the  Mecklenburg 
County  Tuberculosis  Hospital  could  engage  in  the  private  practice  of 
medicine  in  addition  to  his  duties  as  manager  of  said  Hospital  is  purely 
a  matter  of  contract  between  the  doctor  employed  in  such  capacity  and  the 
Board  of  Managers  of  said  Hospital. 

Television;  Franchise  or  License  from  a  Municipality 

29  January  1954 

Radio  communication  includes  television  as  one  form  of  radio  trans- 
mission and  Title  47,  U.  S.  Code  Annotated,  Section  153b  applies  to  every 
phase  of  television  and  regulartoiy  scheme  set  out  therein  as  being  ex- 
clusive of  State  action.  ALLEN  B.  DUMONT  LABORATORIES  v.  CAR- 
ROLL, C.  A.  Pa.  1950,  184  Federal  (2d)  153.  Petition  for  a  writ  of  cer- 
tiorari was  denied  by  the  Supreme  Court  in  71  Supreme  Court  ^90,  340 
U.  S.  929,  95  L.  Ed.  670. 

Primary  Elections;  Party  Affiliation;  Candidates 

29  January  1954 

Party  affiliation  cannot  be  changed  except  during  regular  registration 
period,  unless  the  chairman  of  the  board  of  elections  or  the  registrar  shall 
find  that  error  has  been  made  in  designating  party  affiliation.  This  is 
not  applicable  to  Guilford  County,  in  which  changes  can  be  made  not  less 
than  20  days  before  an  election.  No  person  can  become  a  candidate  for  a 
primary  office  with  a  party  unless  he  is  registered  as  affiliated  with  such 
party. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 

Act  of  1953;  Non-admitted  Company;  United  Services  Automobile 

Association  of  San  Antonio,  Texas 

1  February  1954 

Insurance  policies  with  the  United  Services  Automobile  Association  of 
San  Antonio,   Texas  are  not   sufficient  to  comply  with  the   Motor  Vehicle 
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Safety  and  Financial  Responsibility  Act  of  1953  when  held  by  residents 
of  this  State  who  have  their  automobiles  registered  in  this  State  or  by 
nonresidents  of  this  State  who  have  their  automobiles  registered  in  North 
Carolina.  Such  policies  satisfy  the  Act  when  held  by  nonresidents  who  have 
their  automobiles  registered  in  the  state  of  their  residence  providing  the 
Insurance  Company  is  admitted  in  the  insured's  state  of  residence  and  files 
the  necessary  papers  with  the  Motor  Vehicle's  Commissioner. 

Schools;  Motor  Vehicles;  Financial  Responsibility  Act  of  1953; 
Tort  Claims  Act  of  1951 

1  February  1954 

It  is  thought  that  the  resolution  recently  adopted  by  the  State  Board  of 
Education  allocating  $100,000  for  the  purpose  of  securing  the  payment  of 
judgments  rendered  against  said  board  for  damages  arising  out  of  acci- 
dents in  the  operation  by  its  employees  of  motor  vehicles  owned  by  the 
State,  covers  mechanics  in  school  garages  as  well  as  bus  drivers. 

Municipalities;  Local  Improvements;  Work  Done  by  Forces  of 
Municipality  or  by  Contract 

2  February  1954 

It  may  well  be  that  our  courts  would  hold  that  G.  S.  160-84  applies  only 
to  street  paving  and  similar  projects  and  does  not  apply  to  the  extension 
or  improvement  of  a  town's  water  or  sewer  system.  The  courts  might 
even  hold  that  G.  S.  143-129  and  G.  S.  143-135  have  repealed  G.  S. 
160-84.  At  any  rate  it  does  not  seem  safe  for  a  municipality  to  fail  to 
comply  vnth  G.  S.  143-129  and  G.  S.  143-135  in  the  expenditure  of  the  pro- 
ceeds of  a  bond  issue  for  the  extension  or  impi'ovement  of  a  town's  water 
and  sewer  system  when  the  project  exceeds  in  cost  $15,000  or  unless  there 
is  specific  statutory  authority  for  the  expenditure  as  is  the  case  in  Mount 
Gilead  under  the  provisions  of  Chapter  152,  Session  Laws  of  1953. 
HAWKINS  V.  DALLAS,  229  N.  C.  561  and  RAYNOR  v.  LOUISBURG, 
220  N.  C.  348. 

Adoption  of  Child  in  Germany  and  Bringing  of  Child  to  North 
Carolina  to  Live 

3  February  1954 

Child  adopted  in  foreig-n  country  in  compliance  with  its  adoption  laws 
and  later  brought  to  North  Carolina  to  reside.  Adoption  proceedings  should 
be  instituted  in  North  Carolina  county  of  residence  accomplished  by  certi- 
fied copies  of  adoption  proceeding  and  amended  birth  certificate  from  the 
country  of  adoption. 

Municipalities;  Abandonment  of  Dedicated  Streets 

3  February  1954 

The  dedication  of  a  street  may  not  be  withdrawn  by  the  grantor  or 
those  claiming  under  him  if  the  dedication  has  been  accepted  and  the  street 
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or  any  portion  thereof  has  been  opened  and  is  in  use  by  the  public.  LEE 
V.  WALKER,  234  N.  C.  687.  G.  S.  1-45  provides  that  no  person  shall  ever 
acquire  any  exclusive  right  to  any  part  of  a  public  street  by  way  of 
occupancy  thereof  or  by  encroaching  upon  or  obstructing  the  same  in  any 
way.  GATES  COUNTY  v.  HILL,  158  N.  C.  584  and  GAULT  v.  LAKE 
WACCAMAW,  200  N.  C.  593. 

Public  Welfare;  Old  Age  Assistance;  Liens;  Estate  by  the  Entirety; 
Death  of  One  of  Tenants  and  Attachment  of  Lien 

4  February  1954 

Where  liens  are  filed  against  husband  and  wife  who  are  tenants  by  the 
entirety,  and  because  of  old  age  assistance  furnished  to  each  one,  upon  the 
death  of  the  husband  the  wife  takes  full  estate  by  survivorship,  and  the 
estate  would  then  become  liable  for  the  assistance  furnished  her.  It  would) 
never  at  any  time  be  liable  for  assistance  furnished  the  deceased  husband. 

Election  for  Fire  Protection;  Special  Tax;  When  Held 

4  February  1954 

Voting  for  special  tax  for  fire  protection  under  G.  S.  69-25.2  et  seq  may 
be  held  at  the  same  time  of  the  holding  of  primary  or  general  election, 
but  such  procedure  is  not  recommended. 

Register  of  Deeds;  Cancellation  of  Leases  and  Notices  of 
Assignments  of  Accounts  Receivable 

4  February  1954     ■, 

There  is  no  pi'ovision  of  law  whereby  a  register  of  deeds  is  authorized, 
to  make  a  marginal  entry  of  satisfaction  upon  a  lease  or  agreement  which, 
is  recorded  in  the  office  of  a  register  of  deeds. 

The  notice  of  assignment  of  account  may  be  cancelled  of  record  at  any 
time  by  the  assignee  or  by  his  duly  authorized  attorney  in  fact,  or  upon 
presentation  by  the  assignor  or  the  assignee  of  the  original  notice  of 
assignment  marked  satisfied  in  full  by  the  assignee,  but  such  cancellation 
shall  not  affect  the  protection  afforded  to  accounts  already  assigned  under 
a  protected  assignment.  The  cancellation  of  the  original  notice  of  assign- 
ment shall  operate  as  a  cancellation  of  all  extension  statements. 

Ad  Valorem  Taxation;  Personal  Property;  Automobiles;  Place  of    ' 

Listing  Automobiles  Kept  Outside  County  by  Salesmen 

n 

5  February  1954 

When  a  company  employs  a  salesman  outside  the  county  where  such 
company  is  located  and  places  in  such  salesman's  possession  an  automobile 
to  be  used  on  company  business  outside  the  county,  and  such  salesman  so 
uses  the  automobile  and  personally  arranges  for  the  parking  or  storage  of? 
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the  automobile  outside  the  county,  such  automobile  should  be  listed  for 
taxation  in  the  county  where  the  salesman  resides  and  usually  stores  such 
automobile. 

Ad  Valorem  Taxation;  Real  and  Personal  Property;  Exemptions; 
United  Arts  Organization 

5  February  1954 

Under  the  facts  set  forth  in  this  particular  case,  the  personal  property 
of  the  organization  in  question  would  be  exempt  from  ad  valorem  taxation 
but  the  real  property  would  not  be  exempt. 

Ad  Valorem  Taxation;  Exemptions;  Real  Property;  Patriotic, 
Historical  or  Charitable  Associations 

5  February  1954 

Under  the  facts  set  forth  in  this  particular  case,  the  real  property  of 
the  association  involved  would  not  be  exempt  from  ad  valorem  taxation. 

Motor  Vehicles;  Drivers'  Licenses;  Conviction  in  Another  State; 
Failure  of  Other  State  to  Suspend  or  Revoke 

5  February  1954 

Under  G.  S.  20-23  the  Department  of  Motor  Vehicles  is  authorized  to 
suspend  or  revoke  the  license  of  any  resident  of  this  State  upon  receiving 
notice  of  the  conviction  of  such  person  in  another  state  of  the  offense  of 
driving  in  excess  of  75  m.  p.  m. 

Beer  and  Wine;  Qualifications  of  Signers  of  Petition  for  Beer 

Election 

5  February  1954 

Under  the  provisions  of  G.  S.  18-127,  it  is  thought  that  a  petition  need 
not  actually  be  signed  by  15%  of  the  registered  voters  who  actually  voted 
in  the  last  municipal  primary  or  general  election  for  town  officials.  Instead, 
it  is  thought  that  the  petition  must  be  signed  by  registered  voters  of  the 
municipality  equivalent  in  number  to  15%  of  the  number  of  voters  who  cast 
ballots  in  the  last  municipal  primary  or  general  election,  whichever  cast 
the  greater  number  of  votes.  G.  S.  18-124 (b)  and  WEAVER  v.  MORGAN, 
232  N.  C.  642. 

1.  Beer  and  Wine;  Consumption  of  Beer  on  Licensed  Premises 

After  Midnight 

2.  Criminal  Procedure;  Confiscation  of  Lottery  Tickets  Under 

G.  S.  14-299 

5  February  1954 

1.    Under  the  provisions  of  G.  S.  18-106  and  G.  S.  18-141,  it  is  thought 
that  the  operator  under  a  retail  beer  permit  may  not  legally  close  his  place 
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of  business  to  the  general  public  at  12  o'clock-midnight  and  allow  customers 
or  friends  to  remain  and  consume  beer  on  the  premises  between  that  time 
and  7  A.M. 

2.  Although  lotteries  and  gambling  are  dealt  with  by  separate  statutes, 
it  is  thought  that  money,  lottery  tickets  and  other  propei-ty  used  in  con- 
nection with  the  operation  of  a  lottery  are  subject  to  confiscation  under  the 
provisions  of  G.  S.  14-299.    STATE  v.  RICHARDSON,  228  N.  C.  426. 

Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing;  Farm 
Equipment  Stored  in  Town;  Farm  Equipment  Not  Stored  in  Town 

8  February  1954 

Under  the  general  rule  set  forth  in  G.  S.  105-302  (Section  800  of  the 
Machinery  Act)  the  property  owned  by  a  town  resident  and  regularly 
stored  in  town  at  night  would  be  subject  to  the  general  rule  that  personal 
property  shall  be  listed  at  the  residence  of  the  owner. 

Farm  equipment  regularly  kept  outside  the  town  limits  would  not  be 
subject  to  town  ad  valorem  property  taxation  because  such  property  would 
come  within  one  of  the  exceptions  set  forth  in  Subsection  (4)  of  the  section 
above  referred  to  which  provides  in  part  that  "tangible  personal  property 
shall  be  listed  at  the  place  where  such  property  is  situated,  rather  than  at 
the  residence  of  the  owner,  if  the  owner  or  person  having  control  thereof 
hires  or  occupies  a  store,  mill,  dockyard,  piling  ground,  place  for  the  sale 
of  property,  shop,  office,  mine,  farm,  place  for  storage,  manufactory  or 
warehouse  therein  for  use  in  connection  with  such  property." 

Ad  Valorem  Taxation;  Personal  Property;  Sawmill  Owned  by  City 
Resident  but  Kept  Out  of  Town;  Place  of  Listing 

8  February  1954 

Although  there  are  certain  statutory  exceptions,  the  general  rule  is  that 
tangible  personal  property  shall  be  listed  for  ad  valorem  taxation  at  the 
residence  of  the  ov^mer. 


License  Taxes;  Grain  Elevator  Operator;  Grain  Merchant;  Section  133 

8  February  1954 

When  a  grain  elevator  company  operates  a  grain  elevator  in  a  certain 
town  and  makes  cash  purchases  of  grain  which  it  in  turn  sells  to  processing 
mills,  but  the  company  does  not  sell  grain  on  commission  and  does  not 
operate  leased  wires  or  ticker  service,  there  is  no  liability  for  any  State 
license  tax.  However,  under  the  provisions  of  G.  S.  160-56,  the  town  in 
question  would  be  authorized  to  levy  a  tax  under  the  general  authority 
granted  therein  to  a  city  or  town  to  "lay  a  tax  on  all  trades,  professions 
and  franchises  carried  on  or  enjoyed  within  the  city." 
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I,    Public  Welfare;  Old  Age  Assistance  Lien;  Homestead  Exemption; 
Priority  of  Claim  Against  Estate  of  Recipient 

8  February  1954 

(1)  When  old  age  assistance  recipient's  assistance  is  terminated  for 
reasons  other  than  death,  actions  to  foreclose  statutory  lien  may  be  in- 
stituted during  the  lifetime  of  a  recipient  and  within  the  ten  year 
limitation  provided  in  G.  S.  108-30.1;  recipient  would  be  entitled  to 
homestead  exemption  should  execution  issue  in  enforcement  of  the 
lien  during  his  lifetime. 

(2)  Claim  against  estate  of  recipient  has  equal  priority  in  order  of  pay- 
ment with  the  sixth  class  under  Section  28-105  of  the  General  Statutes 
(reference  G.  S.  108-30.2). 

Intoxicating  Liquor;  Confiscation  of  Automobile  for  Past  Violation 

9  February  1954 

Under  the  provisions  of  G.  S.  18-6  and  G.  S.  18-48,  it  is  thought  that  an 
automobile  may  not  be  confiscated  for  past  acts  of  illegal  transportation 
of  intoxicating  liquors  but  that  such  vehicle  may  be  confiscated  for  present 
acts  of  illegal  transportation.  The  case  in  which  the  driver  of  the  car 
throws  the  liquor  out  of  the  car  while  being  pursued  by  arresting  officers 
is  considered  a  present  act  and  not  a  past  act  of  illegal  transportation. 
LIZASO  V.  U.  S.,  65  F.  (2d)  685;  COMMERCIAL  CREDIT  COMPANY 
V.  COMMONWEALTH  OF  VIRGINIA,  155  S.  E.  698;  EDMUNSON  v. 
COMMONWEALTH,  126  S.  E.  54  (Va)  and  STATE  v.  CHOROSKY,  119 
A.  662    (Maine). 

Schools;  Tort  Liability  of  Local  School  Authorities; 
Liability  Insurance 

10  February  1954 

Under  ordinary  circumstances  school  officials  are  not  liable  for  damages 
sustained  by  persons  who  attend  performances  on  school  property  under 
the  sponsorship  of  outside  agencies.  SMITH  v.  HEFNER,  235  N.  C.  1. 
If  it  be  alleged  and  proved  that  the  act  or  failure  to  act  was  corrupt  or 
malicious,  a  public  official  will  be  liable  at  tort.  BETTS  v.  JONES,  203 
N.  C.  590.  When  pupils  on  school  grounds  sustain  injuries  attributable  to 
the  negligence  of  an  employee  of  the  public  school  system  while  acting 
within  the  scope  of  his  employment  and  without  contributory  negligence 
on  the  part  of  the  injured  pupil,  the  State  Board  of  Education  is  liable 
under  the  Tort  Claims  Act,  Article  31,  Chapter  143  of  the  General  Statutes. 
A  local  school  board  can  protect  itself  from  liability  for  injuries  to  person 
or  property  caused  by  the  operation  of  activities  school  buses  to  the  extent 
of  liability  insurance  carried.    G.  S.  115-45.1. 
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(1)  Weapons;  Necessity  of  Permit  for  a  Person  to  Keep  a  Revolver  in 

His  Own  Home 

(2)  Criminal  Procedure;  Necessity  of  Legal  Counsel  for  a  Person  to 
Plead  Guilty  of  Public  Drunkenness  or  Other  Minor  Offenses 

10  February  1954 

There  is  no  necessity  for  a  person  to  secure  a  permit  to  keep  a  revolver 
in  his  own  home  for  the  protection  of  himself  and  his  family.  The  law 
requires  that  a  person  secure  a  permit  from  the  clerk  of  the  superior  court 
before  he  is  permitted  to  purchase  a  revolver. 

There  is  no  requirement  that  a  person  secure  the  services  of  an  attorney 
at  law  before  pleading  guilty  to  public  drunkenness  or  for  any  other  minor 
offense.  Such  person  could  not  be  represented  in  such  matters  by  a  person 
who  is  not  a  licensed  attorney  at  law. 

Courts;  Justices  of  the  Peace;  Counties;  County  Commissioners; 

Compliance  vv^ith  Chapter  1091  of  the  Session  Laws  of  1949 

as  to  the  Appointment  of  Justices  of  the  Peace 

10  February  1954 

The  adoption  of  the  Justice  of  the  Peace  Law,  whereby  magistrates  are 
placed  on  salaries  when  fee  system  is  abolished,  is  not  completed  until 
the  first  Monday  in  December  of  the  year  in  which  the  Act  goes  into  effect, 
and  magistrates  holding  under  the  old  system  would  hold  office  until  the 
first  Monday  in  December  in  that  year  when  their  offices  would  expire, 
and  the  terms  of  office  of  the  new  magistrates  would  begin. 

Elections;  Straw  Vote  Elections 

10  February  1954        j 

An  election  must  be  based  on  authority  conferred  by  law,  and  an  election 
held  without  constitutional  or  statutory  authority  is  a  nullity.  There  is  no 
statutory  or  constitutional  authority  for  holding  a  straw  vote  election  and, 
therefore,  no  public  funds  may  be  spent  to  conduct  such  an  election. 

Officers;  Coroner;  Right  of  Person  Convicted  of  Felony  in  Federal, j 
Court  to  Hold  County  Office 

11  February  1954 

While  the  authorities  throughout  the  country  are  conflicting  and  the 
North  Carolina  Supreme  Court  has  never  passed  directly  on  the  point,  it 
is  thought  that  conviction  of  a  felony  in  a  Federal  Court  for  an  offense 
that  is  also  a  felony  under  State  law  disqualifies  the  person  convicted  from 
holding  a  public  office  in  this  State.  IN  RE  EBBS,  150  N.  C.  44;  HULGAN 
V.  THORNTON,  205  Ga.  753;  MITCHELL  v.  McDONALTD,  164  Miss.  405; 
ARPAGAUS  V.  TODD,  29  N.  W.  (2d)  810;  OLSON  v.  LANGER,  65  N.  D. 
68  and  N.  C.  Constitution,  Article  VI,  Section  8. 
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Superior  Court;  Jury  Tax;  Charging  Jury  Tax  in  Criminal  Cases 

11  February  1954 

G.  S.  6-5,  relating:  to  costs  in  the  form  of  jury  taxes,  requires  that  a 
jui"y  tax  in  a  criminal  proceeding  must  be  charged  whether  the  jury  is 
empaneled  or  not;  in  civil  cases  the  jury  tax  is  not  charged  unless  the  jury 
is  empaneled. 

Inheritance  Tax;  Deductions;  Joint  Note;  Right  of  Contribution 

12  February  1954 

When  a  husband  and  wife  own  land  as  tenants  by  the  entireties  and  in 
order  to  erect  a  building  thereon  borrow  money  on  their  joint  note  and  the 
husband  thereafter  dies,  the  entire  note  is  a  debt  to  be  subtracted  from  the 
assets  of  his  estate  in  computing  the  inheritance  tax  but  nothing  else 
appearing  he  has  a  right  of  contribution  against  the  wife  for  one-half  of 
the  note,  which  right  is  an  asset  of  the  estate.  Assuming  the  wife  is 
solvent  the  right  of  contribution  would  be  worth  one-half  of  the  note  so 
the  net  effect  is  to  allow  a  deduction  of  one-half  of  the  note. 

Sales  Taxes;  Sales  for  Resale;  Barrel  Staves 

12  February  1954 

Sales  of  hogshead  staves  to  persons  who  use  the  staves  for  packing 
tobacco  and  then  sell  the  packed  tobacco  to  manufacturers  are  sales  for 
resale  and  are  taxable  at  the  wholesale  rate. 

Income  Tax;  Residence  of  Taxpayer 

15  February  1954 

A  person  who  comes  to  North  Carolina  from  another  state  where  his 
family  remains,  and  who  accepts  temporary  employment  in  North  Carolina 
with  the  intent  to  return  to  the  other  state  is  not  a  resident  of  North 
Carolina,  but  if  he  thereafter  accepts  permanent  employment  in  North 
Carolina  with  the  intent  to  remove  his  family  to  North  Carolina  he  is  a 
resident  of  North  Carolina  from  the  time  of  such  change  of  intentions. 

Solicitors;  Duty  to  Make  Application  for  Requisitions  for  Fugitives 

15  February  1954 

Prosecuting  attorneys  are  required  by  G.  S.  15-77  to  apply  for  extra- 
ditions of  fugitives.  The  prosecuting  attorneys  referred  to  are  the  prose- 
cuting attorneys  of  the  courts  having  jurisdiction  of  the  offense  involved 
in  the  extradition.  The  district  solicitor  should  apply  in  all  cases  within 
the  jurisdiction  of  the  superior  court  and  prosecuting  attorneys  in  city 
and  county  municipal  courts  in  cases  within  their  jurisdiction. 
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Powell  Bill  Funds;  Use  for  Street  Markers,  Traffic  Lights 
AND  Stop  Signs 

15  February  1954 

Powell  Bill  funds  cannot  be  used  for  the  purpose  of  providing  street 
markers,  traffic  lights  and  stop  signs. 

Intangibles  Tax;  Distribution  to  Cities  and  Counties;  How  Cities  and 
Counties  May  Use  Such  Funds 

16  February  1954 

With  respect  to  intangibles  taxes,  the  statute  provides  that  "the  amounts  ' 
so  allocated  to  each  county  shall  in  turn  be  divided  between  the  county 
and  all  municipalities  therein  in  proportion  to  the  total  amount  of  ad 
valorem  taxes  levied  by  each  during  the  fiscal  year  preceding  such  dis- 
tribution." The  statute  also  provides  that  "the  amounts  so  allocated  to  each 
county  and  municipality  shall  be  distributed  and  used  by  said  county  or  , 
municipality  in  proportion  to  other  property  tax  levies  made  for  the  various 
funds  and  activities  of  the  taxing  unit  receiving  said  allotment."  Con- 
struing the  two  quoted  sentences  together,  it  would  appear  that  a  city 
should  distribute  its  intangibles  tax  revenues  for  use  in  accordance  with 
the  tax  levies  employed  in  securing  its  apportionment  of  funds  in  the  first 
instance. 

License  Tax;  Salvaging  Ships 

16  February  1954 

No  state  license  tax  is  imposed  upon  a  person  engaged  in  the  business 
of  salvaging  ships,  but  a  state  license  is  required  of  one  who  engages  in 
the  business  of  selling  junk  and  scrap  metal. 

Ad  Valorem  Taxation;  Real  Property;  Exemptions;  Personal  Property; 
Exemptions;  Tuberculosis  Association 

16  February  1954 


Personal  property  of  a  benevolent  or  charitable  association,  used  ex- 
clusively for  benevolent  or  charitable  purposes,  is  exempt  from  ad  valorem 
taxation.  However,  the  exemptions  provided  with  respect  to  real  property 
of  a  charitable  or  benevolent  association  are  much  more  restricted  by 
particular  statutory  phrases  which  must  be  considered  with  respect  to  any  \ 
given  situation. 

Motor  Vehicles;  Drivers'  Licenses;  Title  and  Registration; 
Exemptions;  What  Constitutes  Residence 

16  February  1954 

Under  the  particular  fact  situation  the  former  resident  of  this  State 
removing  to  Virginia  is  not  required  to  have  a  North  Carolina  operator's 
license  or  license  plates. 


i 
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Municipalities;  Extension  of  Corporate  Limits;  Land  of  Municipality 
Lying  in  Two  Counties 

17  February  1954 

A  municipality  situated  in  two  counties  may,  by  a  single  resolution, 
call  for  elections  in  the  two  counties,  to  be  conducted  by  the  boards  of 
election  of  each  county,  any  extension  being  conditioned  upon  both  elections 
being  favorable  to  such  extension. 

Beer  and  Wine;  Elections  within  Sixty  Days  of  County  or  Municipal 
Election;  Time  for  Calling  Election 

17  February  1954 

Construing  together  G.  S.  18-124,  subsections  (a),  (d),  (e)  and  (f), 
it  is  thought  that  a  beer  and  wine  election  must  be  called  within  thirty 
days  after  the  petition  is  presented.  However,  there  seems  no  reason  why 
the  election  shall  be  held  immediately  since  the  Board  of  Elections  must 
fix  the  date  so  that  the  same  will  not  be  held  within  sixty  days  of  any 
general  or  special  election  or  primary  in  the  county  or  any  municipality 
located  therein. 


Municipal  Taxation;  License  Taxes;  Validity  of  Ordinance  Taxing 
Nonresident  Merchant 

17  February  1954 

Under  the  circumstances  set  forth,  a  city  may  not  levy  a  privilege  license 
tax  for  the  privilege  of  an  outside  firm's  sending  a  salesman  into  the 
city  to  take  orders  and  send  them  to  his  company  for  confirmation,  the 
company  then  making  delivery  by  a  later  truck  shipment. 

(1)   Ad  Valorem  Taxation;  Tax  Foreclosure;  Service  of  Summons  on 

Incompetent 

(2)  Insane  Person;  Service  of  Summons 

(3)   Mortgages  and  Deeds  of  Trust;  Sale  Under  a  Power  of  Sale; 
Failure  to  Report  Sale  to  Clerk 

18  February  1954 

In  1937  the  North  Carolina  statutes  did  not  require  that  a  sale  of  property 
pursuant  to  a  power  of  sale  contained  in  a  deed  of  trust  be  reported  to  the 
Clerk  of  the  Superior  Court. 

License  Tax;  Music  Machines;  Coin  Operated  Radio  and 
Television  Sets 

18  February  1954 

The  license  tax  on  music  machines  does  not  apply  to  coin  operated 
radios  or  television  sets. 
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Income  Tax;  Deduction;  Tax  on  Real  Property  in  Another  State 

18  February  1954 

Taxes  paid  to  another  state  on  real  property  located  therein,  the  other 
state  having  an  income  tax  law,  are  not  deductible  by  a  resident  of  North 
Carolina  in  computing  his  North  Carolina  income  tax. 

Income  Tax;  Gross  Income;  Annuities;  Taxation  After  Cost 
Recovered;  New  York  Teacher's  Retirement  Benefit 

19  February  1954 

Retirement  pay  received  by  a  North  Carolinian  from  a  New  York  public 
school  teacher's  retirement  system  is  taxable  in  the  same  manner  as  an- 
nuities are  taxed  under  the  Federal  law.  That  is,  these  annuities  or  pensions 
are  taxable  annually  on  the  basis  of  3%  of  the  cost  only  until  the  tax- 
payer has  recovered  his  cost.  Thereafter  the  annuity  or  pension  is  100% 
subject  to  tax. 

County  Commissioners;  Filling  Vacancies;  Time  for  Which 
Vacancies  are  Filled 

19  February  1954 

Vacancies  in  office  of  county  commissioners  are  filled  by  the  clerk  of 
the  superior  court  for  the  unexpired  term.  There  is  no  particular  time 
which  the  vacancy  has  to  exist  before  it  can  be  filled. 

Beverage  Control  Act;  A.  B.  C.  Stores;  State  Tax  of  8V^%; 
Limitation  of  State  Tax  to  50%  of  Net  Profits 

22  February  1954 

Section  519^,4  of  the  State  Revenue  Act  limits  the  State's  share  of 
A.  B.  C.  store  profits  to  50%  of  the  net  profits  even  though  this  may  be 
less  than  SV2  %  of  the  retail  price  of  liquors  sold. 

Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing; 
Automobiles  Used  in  Business  Outside  the  County 

22  February  1954 

Ordinarily  tangible  personal  property  is  listed  for  taxation  at  the 
residence  of  the  owner.  However,  the  property  is  listed  at  the  place  where 
it  is  located  instead  of  at  the  owner's  residence  when  the  owner  "hires  or 
occupies  a  store,  mill,  dockyard,  piling  ground,  place  for  the  sale  of  prop- 
erty, shop,  office,  mine,  farm,  place  for  storage,  manufactory  or  ware- 
house therein  for  use  in  connection  with  such  property." 
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Intangible  Tax;  Church  Bonds 

22  February  1954 

A  bond  issued  by  a  cburch  in  the  construction  of  its  building  is  subject 
to  the  intangibles  tax  and  the  interest  paid  thereon  is  subject  to  the 
income   tax. 

Municipal  Corporations;  Special  Assessments 

22  February  1954 

The  only  statutory  procedure  providing  for  the  enforcement  of  payment 
of  a  street  improvement  assessment  is  foreclosure  of  the  lien  of  the 
assessment  which  is  in  the  nature  of  a  court  proceeding  to  foreclose  a 
mortgage. 

Motor  Vehicles;  Registration;  Foreign  Corporations 

22  February  1954 

A  foreign  corporation  doing  business  in  North  Carolina  and  using  a 
motor  vehicle  in  such  business  must  register  and  procure  license  plates 
for  it  just  as  a  resident  of  this  State  must  do. 

Motor  Vehicles;  Reckless  Driving;  Penalties 

22  February  1954 

The  maximum  punishment  for  reckless  driving  is  a  fine  of  $100.00  and 
confinement  for  sixty  days  in  the  county  or  municipal  jail. 

Schools;  Transferring  Families  from  Non-Local  Tax  District  to  City 
Administrative  Unit;  Contiguous  Real  Property 

23  February  1954 

In  a  situation  in  which  a  city  administrative  school  unit  is  coterminous 
with  the  municipality,  the  governing  body  of  the  municipality  is  the  tax 
levying  authority  for  the  administrative  school  district.  When  persons 
living  on  land  contiguous  to  the  school  district  come  into  the  district  by 
petition,  it  is  thought  that  the  govex'ning  body  of  the  municipality  has 
the  authority  to  levy  and  collect  the  special  school  tax  from  these  tax- 
payers.   G.   S.  115-100. 

License  Taxes;  Municipal  Tax;  Transient  Merchant 

23  February  1954 

A  city  ordinance  imposing  a  license  tax  of  $100.00  per  year  upon  a  person 
conducting  a  bankruptcy,  fire  or  similar  sale  of  merchandise  conflicts  with 
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G.  S.  105-53  (d,g).  If  the  ordinance  exempts  merchants  who  have  been 
engaged  in  business  in  the  municipality  for  twelve  months  and  who  do  not 
add  to  their  stock  after  commencing  business  the  ordinance  is  unconstitu- 
tional. 

Drainage  Districts;  Inclusion  of  Municipal  Property 

23  February  1954 

A  municipality  cannot  join  in  a  petition  for  creation  of  a  drainage  dis- 
trict to  subject  property  owned  by  it  to  drainage  assessments  and  taxes. 


Franchise  Tax;  Exemptions 


24   February  1954 


Corporations  not  organized  for  profit  are  subject  to  the  franchise  tax 
unless  within  the  specific  exemption  of  G.  S.  105-125. 

Public  Drunkenness;  Resisting  Arrest 

24   February  1954 

Drunkenness  and  disorderliness  are  essential  elements  of  the  offense  set 
forth  in  G.  S.  14-334,  and  both  these  elements  must  be  present  before  a 
conviction  thereof  will  be  sustained.  STATE  v.  MYRICK,  103  N.  C.  8. 
A  justice  of  the  peace  has  final  jurisdiction  under  this  statute. 

Where    a    person    is    charged   with    drunkenness    and    disorderliness    and  * 
the  disorderliness  of  the  person  charged  consists  only  of  resisting  arrest, 
such  person  should  perhaps  be  charged  only  with  resisting  officers  under 
G.  S.  14-223  and  not  charged  with  both  offenses.    It  is  thought,  however, 
that  a  charge  under  both  statutes  would  be  sustained  under  authority  of  i 
STATE  V.  MIDGETT,  214  N.  C.  107.  \ 

Municipalities;  Donation  of  City  Property  for  Court  House  Site 

24  February  1954 

Municipalities  cannot  donate  a  city  block  of  land  to  the  county  for  a 
site  of  a  court  house,  in  the  absence  of  a  special  Act  authorizing  it.  A 
county  cannot  accept  a  gift  of  a  new  court  house  site  which  would  be  more 
than  one  mile  from  existing  site.    G.  S.  153-9   (9). 

Sentencing  of  Prisoners  to  County  Home  for  Punishment 

25  February  1954 

Judges  of  Recorder's  Courts  and  Superior  Court  Judges  may  sentence 
male  or  female  prisoners  to  the  county  jail  to  be  assigned  to  work  at  the 
county  home  or  other  county  supported  institutions.  Reference  G.  S. 
148-32  and  G.  S.  153-195. 
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Motor  Vehicles;  Financial  Responsibility  Act  of  1953 

26  February  1954 

Under  the  Financial  Responsibility  Act  of  1953,  the  requirement  that 
security  be  deposited  in  event  of  a  motor  vehicle  accident  is  not  contingent 
upon  a  determination  by  the  Commissioner  that  the  operator  was  at  fault. 

Motor  Vehicles;  Taxicabs;  Liability  Insurance;  Authority  of 
Municipality  to  Require  10/20  Coverage 

26  February  1954 

Municipalities  have  no  authority  to  require  taxicabs  to  procure  liability 
insurance  beyond  the  5/10  coverage  for  each  vehicle  except  in  the  case  of 
an  operator  of  15  or  more  taxicabs,  who  is  required  to  carry  10/20  on 
each  vehicle. 

Sale  of  Property  of  Indigent  Person  Free  of  Homestead  Right  Under 
Provisions  of  G.  S.  158-156  ^ 

26  February  1954 

Property  of  indigent  person  who  becomes  chargeable  to  a  county  for 
maintenance  and  support  may  be  sold  under  the  provisions  of  G.  S.  153-156 
free  of  the  homestead  right  of  said  indigent  if  the  proceeds  are  to  be 
applied  toward  the  future  support  and  maintenance  of  said  individual. 
It  appears  doubtful  that  under  such  circumstances,  the  property  could  be 
sold  free  of  the  homestead  right  in  order  to  satisfy  preexisting  claims  of 
the  county  which  would  appear  to  have  attained  the  status  of  a  debt. 

License  Taxes;  Peddlers;  Sales  From  Motor  Vehicle  at  Designated 

Location 

26  February  1954 

A  vendor  who  rents  a  vacant  lot  and  twice  a  week  parks  a  motor 
vehicle  on  that  lot  and  there  sells  merchandise  from  the  vehicle  and  does 
not  go  from  door  to  door  is  not  a  "peddler"  within  the  meaning  of  Section 
121  of  the  Revenue  Act,  although  other  circumstances  may  make  him  an 
"itinerant  salesman  or  merchant"  under  Subsection   (d)   of  Section  121. 

Executors  and  Administrators;  Commissions  When  Fixed  in  Will 

26  February  1954 

When  an  executor's  compensation  is  fixed  in  the  will  at  less  than  the 
statutory  compensation,  the  executor,  by  accepting  the  appointment,  is 
bound  by  the  terms  of  the  will  as  to  his  compensation.  LIGHTNER  v. 
BOONE,  221  N.  C.  78;  IN  RE  LEDBETTER,  235  N.  C.  642. 

When  the  compensation  is  fixed  at  less  than  5%  of  the  "combined  receipts 
and    disbursements,"   it   is   thought   that   the   testator   intended   to    include 
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both  principal  and  income  from  the  estate.  Therefore,  it  is  thought  that 
the  executor  is  not  entitled  to  use  the  language  of  the  will  to  compute  its 
compensation  on  principal  and  the  statute  (G.  S.  28-170)  to  compute  its 
compensation  on  income  of  the  estate. 

Municipal  Corporations;  Construction  of  Building  for  Industrial 
Use  From  Non-Tax  Funds 

1  March  1954 

A  municipality  cannot  spend  non-tax  funds  or  tax  funds  for  the  con- 
struction of  a  building  for  industrial  use. 

Ad  Valorem  Taxes;  Special  Purposes;  Approval  of  General  Assembly 

1  March  1954 

A  special  tax  for  the  purpose  of  defraying  the  sale  and  expenses  of  a 
county  farm  agent  is  for  a  necessary  expense,  and  when  the  special 
approval  of  the  General  Assembly  has  been  given  therefor,  the  same  may 
be  levied  without  a  vote  of  the  people. 

Ad  Valorem  Taxation;  Real  Property;  Exemptions 

1  March  1954 

Under  the  wording  of  the  ad  valorem  tax  exemption  contained  in  Sub- 
section (4)  of  G.  S.  105-296,  it  is  not  enough  for  the  building  and  land 
in  question  to  be  devoted  to  educational  purposes  and  to  be  owned  by  the 
organization  so  using  it,  but  the  statute  speaks  of  such  building  and  land 
as  being  "actually  and  exclusively  occupied  and  used  for  public  libraries, 
colleges,  academies,  industrial  schools,  seminaries,  or  any  other  institutions 
of  learning." 

Counties;  Constitutional  Law;  Validity  of  Local  Act;  Abolishing 
Office  of  County  Treasurer 

1  March  1954 

Section  13,  originally  Section  14  of  Article  VII  of  the  State  Constitution 
provides  that  the  General  Assembly  shall  have  power  by  statute  to  modify, 
change  or  abrogate  any  and  all  of  the  provisions  of  this  Article  (VII)  and 
substitute  others  in  their  place  except  Sections  7,  9  and  13.  Section  1  of 
Article  VII  provides  for  a  county  treasurer. 

From  the  foregoing,  it  is  thought  that  a  local  statute  abolishing  the 
office  of  county  treasurer  and  placing  the  duties  of  that  office  upon  the 
county  accountant  is  valid.  G.  S.  151-1,  G.  S.  151-3,  Chapter  157 — Public- 
Local  Laws  of  1941,  Chapter  512— Session  Laws  of  1953;  TYRRELL 
COUNTY  V.  HOLLOWAY,  182  N.  C.  64. 
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Counties;  Right  to  Provide  Funds  for  the  Purchase  of  Right  of 
Way  for  State  Highway 

1  March  1954 

Counties  are  prohibited  by  G.  S.  136-98  from  providing  funds  for  the 
purchase  of  right  of  way  for  the  State  highways. 

Old  Age  Assistance;  G.  S.  108-30.1;  Effect  of  Lien  Where  Recipient  is 
Deceased  and  Was  Tenant  by  Entirety 

1  March  1954 

Where  there  has  been  no  transfer  and  retransfer  of  lands  for  the  pur- 
pose of  avoiding  old  age  assistance  lien  created  by  G.  S.  108-30.1,  the  lien 
will  not  attach  to  real  estate  owned  by  the  recipient  as  a  tenant  by  the 
entirety  at  the  time  of  his  death. 

Filing  Fees  for  County  Officers  on  Fee  Basis 

4  March  1954 

Filing  fees  for  candidates  for  county  offices  on  a  fee  basis  are  a  minimum 
of  $5.00  and  1%  of  all  fees  collected  in  the  office  for  the  preceding  year  in 
excess  of  $500.00. 

Powell  Bill  Funds;  Building  Breakwater  Necessary  to  Protect 

City  Streets 

5  March  1954 

Powell  Bill  funds  may  be  used  to  build  a  breakwater  adjoining  a  city 
street,  necessary  to  protect  it  from  being  washed  away  by  the  river  which 
it  fronts. 

Municipal  Extension;  Time  for  Holding  Election;  Conflict  With 
General  Election 

5  March  1954 

Municipal  elections  for  extending  corporate  boundaries  may  be  held  at 
the  time  of  holding  general  or  primary  elections  and  there  is  no  statute 
which  prohibits  the  holding  of  same  at  such  times  or  within  any  other 
given  period  from  the  time  of  holding  of  primaries  or  general  elections. 


Banks;  Consolidation;  Merger 


5  March  1954 


A  state  and  federal  bank  may  merge,  as  authorized  by  North  Carolina 
statutes,  and  file  a  certified  copy  of  resolutions  of  merger  and  approval 
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by  the  Commissioner  of  Banks,  as  provided  by  G.  S.  53-13,  and  the  filing 
of  such  copies  and  approval  by  the  Commissioner  of  Banks  would  not 
change  the  merger  of  such  banks  into  a  consolidation  without  affecting 
the  status  of  the  surviving  corporation. 

Taxation;  Personal  Property  Located  Out  of  Municipality 

5  March  1954 

Personal  property  leased  to  a  corporation  and  used  in  a  mill  located 
outside  of  a  municipal  corporation  cannot  be  taxed  against  the  owning 
corporation  whose  principal  office  is  located  within  such  municipality, 
under  the  provisions  of  G.  S.  105-302,  Subsection  4,  as  the  leasing  corpo- 
ration would  have  the  control  of  such  property. 

Schools;  Term  of  Office  of  Members  of  Board  of  Education  of 
Graham  County 

5  March  1954 

Since  an  office  is  not  property,  it  is  thought  that  the  General  Assembly 
has  authority  to  reduce  or  extend  the  term  of  legislative  officials.  Of 
course  this  rule  does  not  apply  to  constitutional  officers.  G.  S.  115-38 
points  out  the  procedure  for  the  nomination  and  appointment  of  members 
of  county  boards  of  education.  HOKE  v.  HENDERSON,  15  N.  C.  1, 
MIAL  V.  ELLINGTON,  134  N.  C.  131,  and  PENNY  v.  BOARD  OF 
ELECTIONS,  217  N.  C.  276. 

• 
Signatures;  Register  of  Deeds;  Cancellation  of  Instruments; 
Use  of  Facsimile  Stamp 

5  March  1954 

Since  the  authorization  of  a  register  of  deeds  for  the  cancellation  of 
instruments  of  record  is  purely  statutory,  it  is  thought  that  in  the  absence 
of  express  statutory  authority,  a  register  of  deeds  is  not  justified  in  can- 
celling instruments  of  record  when  the  entry  of  satisfaction  is  made  on 
the  mortgage  and  notes  by  a  facsimile  signature.  G.  S.  45-37(2);  G.  S. 
115-368(2)    and  LEE  v.  PARKER,  171  N.  C.  144. 


Marriage  Laws;  Capacity  to  Marry 


5  March  1954 


Two  persons  nearer  of  kin  than  first  cousins  may  not  legally  be  married 
in  this  State.  See  G.  S.  51-3.  This  statute  also  provides  that  double  first 
cousins  may  not  legally  be  married. 

Motor  Vehicles;  "Dynatone"  and  "Truetone"  Mufflers 

5  March  1954 

Whether  a  muffler  conforms  to  G.  S.  20-128  is  a  question  of  fact  to  be 
determined  by  the  trial  court. 
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Justice  of  the  Peace;  Fees 

5  March  1954 

A   justice    of   the   peace   may   not   receive    any   compensation   from   the 
County  Board  of  Education,  or  any  other  source,  for  taking  and  reporting 
'a  bond  from  a  defendant  charged  with  speeding  other  than  the  compensa- 
tion set  forth  in  the  statute. 


Inheritance  Tax;  Interest 


5  March  1954 


Interest  on  inheritance  taxes  begins  to  run  twelve  months  from  date 
of  death  if  the  decedent  died  prior  to  July  1,  1953,  and  fifteen  months 
from  date  of  death  if  the  decedent  died  after  July  1,  1953. 

Municipal  Corporations;  Special  Assessments;  Statute  of  Limitations 

8  March  1954 

The  ten-year  statute  of  limitations  is  applicable  to  collection  of  special 
assessments  by  municipalities.  G.  S.  160-93;  CHARLOTTE  v.  KAVA- 
NAUGH,  221  N.  C.  259;  RALEIGH  v.  BANK,  223  N.  C.  286. 

Justice  of  the  Peace;  Delegation  of  a  Private  Citizen  to  Make 
Arrests;  Authority  to  Appoint  Special  Constables 

8  March  1954 

G.  S.  151-5  provides  as  follows: 

"For  the  better  executing  of  any  precept  or  mandate,  in  extra- 
ordinary cases  any  justice  of  the  peace  may  direct  the  same,  in 
the  absence  of  or  for  want  of  a  constable,  to  any  person  not  being 
a   party,    who    shall   be    obliged   to    execute    the    same    under    like 
penalty  that  any  constable  would  be  liable  to." 
Our  court  has  held  that  this  section  does  not  authorize  the  appointment 
'of  a  special  constable  except  in  extraordinary  cases  and  would  not  justify 
*'the  practice  of  a  justice  of  the  peace  naming  special  constables  to  serve 
criminal  process  who,  in  effect,  would  serve  as  a  regular  constable  in  con- 
nection with  a  particular  justice  of  the  peace. 

Municipal  Corporations;    Recreational  Facilities;   Contracts 

8  March  1954 

A  city  may  not  enter  into  a  partnership  agreement  with  a  group  of 
individuals  whereby  the  city  binds  itself  to  operate  in  its  park  a  miniature 
train,  the  cost  of  which  train  is  to  be  paid  initially  by  such  group,  which 
is  to  recover  its  investment  from  the  profits  of  operations  and  is  thereafter 
to  pay  in  such  profits. 
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Municipalities;  Purchase  of  Dam  Site  From  Owners,  Including 
Member  of  Board  of  Aldermen;  Condemnation 

9  March  1954 

A  municipality  may  condemn  the  site  for  a  water  supply  dam  in  which 
a  member  of  the  Board  of  Aldermen  has  an  interest  without  violating 
G.  S.  14-234.  The  member  of  the  Board  having  an  interest  in  the  property 
should  abstain  from  voting  on  any  resolutions  with  respect  to  it. 

Public  Health;  Vital  Statistics;  Establishing  Birth  by  Person 

Without  Certificate;  County  in  Which  the  Petition 

Can  Be  Filed 

9  March  1954 

G.  S.  130-107  provides  that  a  person  who  desires  to  establish  the  fact  of 
birth  without  certificate  and  have  the  same  certified  to  the  register  of 
deeds  can  file  his  petition  with  the  Clerk  of  the  Superior  Court  in  either 
the  county  of  his  legal  residence  or  the  county  of  his  birth,  and  this  gives 
him  a  choice  of  two  counties  in  which  this  petition  can  be  filed. 

Liens;  Lien  for  Processing  Certain  Goods 

10  March  1954 

G.  S.  44-4  provides  for  a  lien  of  finishers,  bleachers,  and  others  to 
secure  charges  for  work,  labor,  and  materials  in  respect  to  the  processing 
of  cotton,  wool,  silk,  artificial  silk  or  goods  of  which  cotton,  wool,  silk,  or 
artificial  silk  forms  a  component  part. 

Counties;  Elections  in  Rural  Fire  Protection  Districts  Under 
Article  3-A,  Chapter  69,  of  the  General  Statutes 

11  March  1954 

From  the  language  of  G.  S.  69-25.1,  it  is  doubted  that  incorporated  cities 
and  towns  may  be  included  in  a  rural  fire  protection  district  organized 
under  Article  3-A,  Chapter  69,  of  the  General  Statutes.  It  is  also  doubted 
that  a  tax  for  such  purpose  can  be  levied  on  property  located  in  incorpo- 
rated cities  and  towns.  It  is  also  thought  the  county  commissioners  may 
not  call  an  election  under  this  article  without  a  petition  signed  by  at 
least  15%  of  the  resident  freeholders  within  the  area.  It  is  further  thought 
that  if  county-wide  fire  protection  is  to  be  furnished,  the  procedure  must 
be  either  under  the  provisions  of  G.  S.  153-9(39)  or  a  special  act  of  the 
legislature. 

Election  Laws;  Primaries;  Filing  Fees  for  Members  of  the 
General  Assembly 

11  March  1954 

Under  the  language  of  G.  S.  163-120,  it  is  thought  that  candidates  for 
membership  in  the  General  Assembly  are  required  to  pay  a  filing  fee  of 
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$13.50  even  though  their  term  of  office  is  two  years.  This  conclusion  is 
reached  partly  because  of  the  language  of  G.  S.  163-120  and  partly  because 
regular  sessions  of  the  General  Assembly  occur  during  the  first  year  of 
the  term  of  the  members.  Article  II,  Section  28;  Article  II,  Section  2,  of 
the  State  Constitution  and  G.  S.  120-3. 

Elections;  Filing  Fees  of  Candidates;  Disposition  of  Same 

11  March  1954 

Filing  fees  collected  by  the  Chairman  of  the  County  Board  of  Elections 
must  be  paid  to  the  County  Treasurer,  as  required  by  the  Daily  Deposit 
Act  (G.  S.  153-135),  which  Act  imposes  criminal  penalties  for  failure  to 
comply  therewith.  Compensation  of  the  Chairman  of  the  County  Board 
of  Elections  should  be  provided  by  appropriation  made  by  the  Board  of 
County  Commissioners. 

State  Lands;  Boundaries;  Settlement  of  Disputes  Between  States 

11  March  1954 

The  United  States  Supreme  Court  has  original  jurisdiction  of  a  suit  to 

establish  by  judicial  decree  the  true  boundary  line  between  states  of  the 

T  Union.    A  suit  in  equity  instituted  by  the  state  alleging  that  its  boundary 

line  is  in  dispute  between  another  state  should  be  entered  in  the  Supreme 

Court  of  the  United  States. 

A  number  of  disputes  have  arisen  between  states,  and  suits  have  been 
brought  and  decided  by  the  United  States  Supreme  Court.  Among  these 
cases  will  be  found  MARYLAND  v.  WEST  VIRGINIA,  217  U.  S.  1; 
TENNESSEE  v.  NORTH  CAROLINA,  235  U.  S.  1;  and  OKLAHOMA 
V.  TEXAS,  272,  U.  S.  21. 

Motor  Vehicles;   Courts;  Penalties;   Forfeiture  of  Bond;   Capias 

11  March  1954 

The  Motor  Vehicle  Law  requires  that  a  notation  of  conviction  of  any 
violation  of  the  Motor  Vehicle  Law  be  entered  upon  the  driver's  license 
of  the  defendant.  Forfeiture  of  a  bond  is  a  conviction  within  the  meaning 
of  the  driver's  license  law.  Notwithstanding  the  forfeiture  of  bond,  a 
capias  may  be  issued  and  the  defendant  required  to  appear  personally  or  by 
counsel  for  the  trial  of  the  case. 

License  Taxes;  Real  Estate  Agents;  Collecting  Rents  for 
Compensation;  Section  109 

11  March  1954 

Section  105-41  of  the  General  Statutes  imposes  a  privilege  license  tax 
on  any  person  engaged  in  the  business  of  "collecting  any  rents  as  agent 
for  another  for  compensation." 
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Milk  Commission;  Board  of  Health;  Licenses  and  Permits 

12  March  1954 
It  is   not  necessary  for   a   distributor   or   producer   distributor,   making 
application  to  a  local  health  board  for  a  permit  to  operate  in  a  county,  to 
first  secure  from  the  North  Carolina  Milk  Commission  a  license  to  operate. 

(1)   License  Taxes;  Sale  and  Installation  of  Awnings 
(2)  Municipal  Taxation;  Sale  and  Installation  of  Awnings 

12  March  1954 

Subject  to  the  limitations  contained  in  the  Revenue  Act,  Section  160-56 
of  the  General  Statutes  provides  that  the  governing  body  of  a  city  or  town 
"may  annually  lay  a  tax  on  all  trades,  professions  and  franchises  carried 
on  or  enjoyed  within  the  city,  unless  otherwise  provided  by  law." 

The  statute  does  not  prescribe  any  uniform  rate  of  license  tax,  and  the 
exercise  of  the  authority  granted  therein  would  have  no  limitation  other 
than  that  the  amount  of  the  tax  levied  should  not  be  unreasonable. 

Motor  Vehicles;  License  Plates;  Military  Reservation;  Officers' 

Open  Mess 

15  March  1954 

An  Officers'  Open  Mess  which  is  a  social  club  supported  by  contributions 
of  its  members  and  is  a  voluntary  organization,  is  not  an  instrumentality 
of  the  United  States  so  as  to  exempt  a  pick-up  truck,  owned  and  operated 
by  the  Mess,  from  the  North  Carolina  statvite  requiring  the  owner  of  a 
motor  vehicle  to  be  operated  on  the  highways  of  this  State  to  procure 
therefor  a  license  plate. 

Intangibles  Tax;  Beneficial  Interest  in  Foreign  Trusts;  Remainder 
Interest  in  Irrevocable  Trust 

15  March  1954 

A  resident  remainderman  beneficiary  of  a  foreign  trust  in  which  the 
settlor  reserves  a  life  tenancy  and  the  power  to  revoke  is  liable  for  in- 
tangibles tax  on  the  value  of  the  corpus  diminished  by  the  interest  of  the 
settlor,  the  value  of  the  settlor's  right  to  revoke,  and  the  limited  owner- 
ship due  to  the  equitable  nature  of  the  interest.  It  would  appear  that  the 
interest  of  the  remainderman  beneficiary  for  intangibles  tax  purposes 
approaches  a  zero  value. 


Extradition;  Arrest  of  Fugitive 


15  March  1954 


A  fugitive  from  justice  from  another  state  can  be  arrested  in  this 
State  upon  sworn  information  presented  to  a  magistrate  of  this  State, 
or  if  the  crime  is  punishable  by   death   or   imprisonment  for   more  than 
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one  year  in  the  demanding  state,  such  fugitive  in  this  State  may  be  arrested 
upon  reasonable  information  without  a  warrant. 

Civil  Procedure;  Executions;  Allotment  of  Homestead;  Costs 
Demandable  in  Advance 

16  March  1954 

G.  S.  138-2  specifically  provides  that  in  civil  cases  officers  may  demand 
their  fees  in  advance  and  that  no  officers  shall  be  compelled  to  perform 
any  service  unless  his  fee  is  paid  or  tendered  to  him.  The  following  cases 
hold  that  this  section  is  applicable  to  the  Sheriff:  LUTE  v.  REILLY,  65 
N.  C.  20;  LONG  v.  WALKER,  105  N.  C.  90  and  WHITMORE  v.  HYATT, 
175  N.  C.  117.    See  also  G.  S.  6-1,  6-6  and  6-28. 

From  the  foregoing  it  will  be  seen  that  a  sheriff  has  the  right  to  de- 
mand his  fees  in  advance  before  allotting  the  homestead  and  personal 
property  exemptions  and  selling  the  remainder  of  the  defendant's  property 
under  execution.  The  plaintiff  who  has  advanced  the  cost  is  entitled  to 
reimbursement  out  of  the  proceeds  of  the  sale  of  the  property. 

Ad  Valorem  Taxation;  Municipalities;  Extension  of  Corporate 

Limits;  Time  When  Annexed  Area  Subject  to 

Ad  Valorem  Taxation 

16  March  1954 

Under  the  provisions  of  G.  S.  160-449,  property  in  the  new  territory 
annexed  to  the  corporate  limits  of  a  city  or  town  is  subject  to  municipal 
ad  valorem  taxes  for  the  fiscal  year  following  the  date  of  annexation. 
Thus,  if  annexation  takes  place  in  April,  1954,  the  property  in  the  annexed 
territory  becomes  subject  to  municipal  property  taxes  levied  for  the  fiscal 
year  beginning  July  1,  1954,  which  become  due  in  October,  1954. 

Ad  Valorem  Taxes;  Personal  Property;  Listing;  Place  of  Listing; 
Trucks  Serviced  and  Parked  Within  Corporate  Limits 

16  March  1954 

Personal  property  must  ordinarily  be  listed  at  the  residence  of  the  owner 
for  ad  valorem  tax  purposes.  However,  the  statute  makes  an  exception  to 
the  general  rule  and  provides  specifically  that  personal  property  shall  be 
listed  "at  the  place  where  such  property  is  situated,  rather  than  at  the 
residence  of  the  owner,  if  the  owner  or  person  having  control  thereof 
hires  or  occupies  a  store,  mill,  dockyard,  piling  ground,  place  for  the  sale 
of  property,  shop,  office,  mine,  farm,  place  for  storage,  manufactory  or 
warehouse  therein  for  use  in  connection  with  such  property." 

Ad  Valorem  Taxes;  Foreclosure  of  Taxes;  Foreclosure  In  and  By  One 
County  With  Respect  to  Real  Property  in  Another  County 

16  March  1954 

Even  though   an  owner   of  real   property   listed   in   County  A  property 
which  he  thought  was  in  County  A,  but  which  was  in  fact  in  County  B, 
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it  is  my  opinion  that  foreclosure  proceedings  by  County  A  for  County  A    ; 
taxes  would  not  convey  a  valid  title  to  the  property  in  question. 

Sale  Pursuant  to  a  Power  of  Sale  Contained  in  a  Conditional 
Sales  Contract 

17  March  1954 

Under  the  provisions  of  G.  S.  45-21.5,  it  seems  to  be  the  intent  of  the 
statute  that  a  sale  pursuant  to  a  power  of  sale  contained  in  a  conditional 
sales  contract  should  be  held  either  in  the  county  where  the  instrument 
was  recorded  or  in  the  county  where  the  property  was  repossessed. 

Sales  Tax;  Optician;  Sale  of  Glasses  to  Optometrist,  Oculist,  or 

Physician 

17  March  1954 

A  sale  of  glasses  by  a  manufacturer  to  an  optometrist,  oculist,  or 
physician  for  resale  to  the  buyer's  patients  is  exempt  from  the  sales  tax. 
A  sale  by  the  manufacturer  to  the  consumer  or  user  is  not  exempt.  The 
optometrist,  oculist,  or  physician  selling  glasses  to  his  patient  is  a  retail 
merchant  within  the  meaning  of  the  Sales  Tax  Act  and  must  register  as 
such  and  pay  the  sales  tax  on  glasses  so  sold. 

Constables;  Neglect  in  Performance  of  Duty;  Removal  From  Office 

17  March  1954 

Constables  can  be  removed  from  office  for  failure  to  perform  their  duties, 
as  authorized  by  G.  S.  128-16,  and  vacancies  are  filled  by  the  Board  of 
County  Commissioners,  as  authorized  by  G.  S.  151-6. 

Teachers'  and  State  Employees'  Retirement  System;  Article  II,  §31  I 
OF  North  Carolina  Constitution 

17  March  1954 

The  funds  accumulated  out  of  the  Teachers'  and  State  Employees'  Re- 
tirement System  can  only  be  spent  for  Retirement  System  benefits  and 
Retirement  System  purposes,  as  provided  by  Article  II,  §31  of  the  N.  C. 
Constitution.  These  funds  cannot  be  used  to  finance  any  system  of  retire- 
ment sponsored  by  the  Federal  Government  unless  the  constitutional  pro- 
visions are  repealed,  retired  members  of  the  System  are  protected  by 
sufficient  funds  reserved  for  such  purpose,  and  authorization  is  given  by 
the  General  Assembly  of  North  Carolina  to  participate  in  a  Federal  pro- 
gram of  retirement. 

Divorce  Laws;  Court  Costs;  Attorney's  Fees 

18  March  1954 

In  order  to  institute  a  divorce  proceeding  in  this  State,  a  person  must 
prepare  his  own  complaint  or  employ  an  attorney  to  do  so  for  him.    The 
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only  costs   in  connection  with   securing   a   divorce   in   such  case  would,  of 
course^  be  attorney's  fees  and  the  court  costs. 

Motor  Vehicles;  Fire  Trucks;  Speed  Limits;  Stop  Signs; 
One-way  Streets 

18  March  1954 

Unless  the  city  ordinance  providing  for  traffic  lights  excepts  fire  trucks, 
such  trucks  must  observe  such  lights  even  though  going  to  answer  a  fire 
alarm.  Similarly,  the  fire  truck  must  observe  stop  signs  erected  at  the 
intersection  of  streets  by  the  Highway  Commission  and  such  signs  erected 
by  the  city  if  the  city  ordinance  does  not  except  fire  trucks  from  its  opera- 
tion. The  speed  limits  established  by  the  Motor  Vehicle  Law  do  not  apply 
to  fire  trucks  moving  in  answer  to  a  fire  alarm,  but  speed  limits  fixed  by 
city  ordinance  do  apply  to  fire  trucks  unless  the  ordinance  excepts  them. 
A  city  ordinance  establishing  a  one-way  street  applies  to  fire  trucks  unless 
the  ordinance  excepts  such  trucks. 

Sales  Tax;  Bottled  Gas 

18  March  1954 

One  who  I'eceives  service  from  a  gas  company  serving  its  patrons  through 
mains  laid  in  the  streets  is  not  deemed  to  be  a  purchaser  of  a  commodity 
but  of  a  service,  and,  therefore,  is  not  required  to  pay  a  sales  tax  on  his 
gas  bill.  The  purchaser  of  a  cylinder  of  bottled  gas  is  required  to  pay  the 
sales  tax  on  such  gas  and  regarded  for  purposes  of  the  Sales  Tax  Act  as 
a  purchaser  of  a  commodity. 

(1)  Poll  Tax;  Exemptions;  No  Exemption  While  Person  in  Prison 

(2)  Citizenship;  Loss  of  Citizenship;  Restoration  of  Citizenship 

18  March  1954 

Imprisonment  as  punishment  for  crime  does  not  exempt  a  person  from 
liability  for  poll  tax. 

Intangibles  Tax;  Beneficial  Interest  in  Foreign  Trust;  Liability 
FOR  Tax  of  Settlor-Life  Beneficiary  with  Power  to  Revoke 

18  March  1954 

A  settlor-life  beneficiary  of  a  foreign  trust  in  which  the  settlor  reserves 
the  power  to  revoke  is  liable  for  intangibles  tax  on  the  value  of  the  corpus 
diminished  by  any  amount  that  she  might  show  is  attributable  to  the 
remainderman's  interest  and  the  fact  that  the  property  is  held  in  trust 
rather  than  owned  in  fee  by  the  settlor. 

Motor  Vehicles;  Title  and  Registration;  Special  Mobile  Equipment; 

"Loggers  Dream" 

19  March  1954 

A  truck  with  a  "loggers  dream"  must  carry  license  plates  even  though 
the  only  operation  upon  the  highways  is  when  it  is  moved  from  one  logging 
■job  to  another. 
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Criminal  Law;  Breaking  and  Entering;  Larcency;  Felonies 
AND  Misdemeanors 

19  March  1954 

The  provisions  of  G.  S.  14-72,  which  make  it  a  misdemeanor  to  steal 
property  under  the  value  of  $100.00,  do  not  apply  to  the  offense  of  first 
and  second  degree  burglary  or  to  the  offense  of  breaking  and  entering 
an  uninhabited  building  under  G.  S.  14-54. 

North  Carolina  State  Ports  Authority;  Operating  Funds  of  the  Fort; 

Employees  of  the  Port  Paid  from  Operating  Funds  not 

Entitled  to  10%  Bonus 

22  March  1954 

An  employee  of  the  State  Ports  Authority  who  is  paid  from  "operating 
funds"  is  not  an  employee  within  the  meaning  of  Sections  19,  20  and  21 
of  Chapter  1165  of  the  Session  Laws  of  1953,  which  provides  for  a  bonus 
to  State  employees. 

Counties;  Authority  to  Expend  Public  Money  to  Open  Streets 

24  March  1954 

Counties  are  prohibited  by  G.  S.  136-98  from  levying  any  taxes  or 
spending  any  county  funds  for  the  purpose  of  opening  up  roads  or 
streets. 

Motor  Vehicles;  City  Police;  Power  of  Arrest 

24  March  1954 

In  the  absence  of  local  legislation  a  city  police  officer  has  no  greater 
power  of  arrest  outside  the  city  than  does  a  private  citizen,  unless  the  city 
has  a  municipal  recorder's  court,  the  jurisdiction  of  which  has  been  ex- 
tended to  the  borders  of  the  township.  In  the  later  case,  the  police  officers 
of  the  city  have  the  same  powers  of  arrest  as  does  the  sheriff  for  crimes 
committed  within  the  township. 

Motor  Vehicles;  Municipal  License  Plates 

24  March  1954 

A  city  may  require  a  license  tag  to  be  purchased  for  a  motor  vehicle 
"resident  therein"  which  means  a  motor  vehicle  customarily  parked  or 
garaged  within  the  city  when  not  in  use.  The  residence  of  the  owner  and 
the  place  where  the  vehicle  is  principally  used  are  immaterial. 

Entries;  Surveys  by  County  Surveyors;  Payment  of  Fees  in  Advance 

25  March  1954 

A  county  surveyor  is  required  to  make  the  survey  of  an  entry  as 
mentioned  in  the  statute,  but  has  a  right  to  demand  in  advance  his  fees 
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and  compensation  for  helpers  in  making  the  survey.  The  county  surveyor 
must  survey  the  entry  in  accordance  with  its  terms  and  cannot  omit  land 
which  he  thinks  belongs  to  other  people  not  subject  to  entry. 

Schools;  Membership  on  County  Board  of  Education;  Teacher  in 
Public  Schools  Ineligible 

26  March  1954 

G.  S.  115-43  would  seem  to  disqualify  a  member  of  a  county  board  of 
education  from  teaching  in  the  public  schools  anywhere  in  the  State  and 
not  simply  in  the  county  of  his  residence. 

Taxation;  Poll  Tax;  Exemption  of  Firemen 

26  March  1954 

Under  present  tax  exemptions  relating  to  poll  taxes,  firemen  are  not 
exempted  from  poll  tax,  nor  is  any  board  or  officer  authorized  to  make 
sTich  an  exemption. 

Justices  of  the  Peace;  Term  of  Office;  Eligibility  for  Office 

26  March  1954 

A  justice  of  the  peace  appointed  by  the  Governor,  under  G.  S.  7-115, 
holds  office  for  a  term  of  four  years.  A  justice  of  the  peace  elected  under 
G.  S.  7-113,  holds  office  for  a  term  of  two  years  from  and  after  the  first 
Monday  in  December  following  his  election.  There  seems  to  be  no  reason 
why  a  person  serving  as  justice  of  the  peace,  under  an  appointment  by 
the  Governor  should  be  ineligible,  for  that  reason  alone,  to  be  a  candidate 
for  justice  of  the  peace  in  a  primary  election. 

Elections;  Custody  of  Registration  Books 

29  March  1954 

Under  G.  S.  163-49,  the  registration  books,  when  not  in  use  for  conducting 
an  election  or  primary,  are  in  the  custody  of  the  chairman  of  the  county 
board  of  elections. 

Criminal  Law;  Judgments;  Sentences;  Commitments;  Authority  of 

Sheriff  to  Amend  Commitment;  Authority  of  Clerk 

to  Amend  Commitment 

29  March  1954 

The  Clerk  of  Superior  Court  can  amend  erroneous  commitments  to  make 
same  conform  to  judgment  or  sentence  of  the  court,  and  this  can  be  done 
by  him,  not  only  on  commitments  issued  by  him,  but  such  amendments  may 
be  made  as  to  commitments  issued  by  his  predecessors  in  office. 
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Counties;  County  Commissioners;  Authority  to  Pay  Premiums  on 
Physician's  Liability  Policy  to  Protect  County  Physician 

29  March  1954 

Neither  the  Board  of  County  Commissioners  nor  the  Local  Health  Unit 
is  authorized  to  pay  the  premium  on  a  policy  to  protect  the  County  Physician 
from  liability  for  the  performance  of  his  governmental  duties.  It  would 
be  a  rare  case,  if  any,  in  which  a  county  physician  would  be  liable  unless 
he  acted  with  wanton  or  malicious  motives. 

Motor  Vehicles;  Throwing  Burning  Material  from  Motor  Vehicles 

29  March  1954 

There  is  no  statute  in  this  State  covering  the  throwing  away  of  burning 
material  from  motor  vehicles. 

Municipalities;  Letting  of  Contracts  for  Deep  Well 

30  March  1954 

The  expenditure  of  $3,000  for  drilling  a  well  and  $2,000  for  the  purchase 
of  a  pump  by  a  municipality  requires  the  letting  of  a  contract  therefor, 
as  required  by  G.  S.  143-129. 

License  Taxes;  Nurseries  and  Florists 

31  March  1954 

There  is  no  State  license  tax  upon  a  nurseryman  who  places  his  products 
in  stores  on  consignment  for  sale. 

Administration;  G.  S.  28-68.2,  Subsection  (2);  Disbursement  by  Clerk 
OF  Assets  to  Pay  Claims  for  Funeral  Expenses 

31  March  1954 

Relatives  who  pay  funeral  expenses  of  decedent  as  a  matter  of  affection 
and  duty  are  entitled  to  reimbursement  to  the  extent  that  assets  of  the 
estate  are  sufficient. 

Sales  Tax;  Exemptions;  Private  Medical  Clinics 

1  April  1954      1 

A  sale  of  tangible  personal  property  to  a  private  medical  clinic  operated 
for  profit  is  subject  to  the  retail  sales  tax,  or  the  use  tax,  unless  the 
property  is  of  a  type  exempted  by  G.  S.  105-169.  The  fact  that  the  clinic 
does  a  relatively  small  amount  of  charity  work  does  not  exempt  sales  to 
it.  Sales  of  medicines  by  the  clinic  to  patients  in  connection  with  medical 
treatment  are  exempt  from  the  sales  tax. 
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Income  Tax;  Gross  Income;  Annuities;  Teachers  Retirement  Systems 
OF  Other  States;  Purchased  Annuity 


2  April  1954 
Income   received  by   reason   of  participation  in   an   out-of-State   govern- 
mental retirement  system  is  ordinarily  subject  to  the  North  Carolina  in- 
come tax  after  recovery  of  the  cost  to  the  taxpayer,  that  is,  after  recovery 
of  contributions  made  to  the  system. 

Income  Tax;  Public  Service  Corporations;  Carry-Forward  Loss 

5  April  1954 

A  public  service  corporation  required  to  keep  its  accounts  in  accordance 
with  regulations  of  the  Interstate  Commerce  Commission  may  not  deduct 
a  net  economic  loss  sustained  in  a  prior  year  in  computing  its  taxable 
income. 

Motor  Vehicles;  Municipal  Corporations;  Financial  Responsibility 

Act  of  1953 

5  April  1954 

A  municipality  is  not  liable  to  suit  for  injury  caused  by  the  negligent 
operation  of  its  motor  vehicle  unless  the  municipality  has  procured  liability 
insurance  and  thereby  waived  its  governmental  immunity. 

Motor  Vehicles;  Financial  Responsibility  Act  of  1953;  Deaf  Drivers 

5  April  1954 

A  deaf  person,  otherwise  qualified,  may  procure  a  driver's  license.  He  is 
not  required  to  carry  liability  insurance  under  the  Financial  Responsibility 
Act  but  may  post  bond  if  involved  in  an  accident. 

Powell  Bill  Funds;  Use  of  Funds  to  Construct  Sidewalks,  Curbs, 

Gutters,  and  Drains;  Use  of  Powell  Bill  Funds  to  Pay  Off 

Bonds  Issued  for  Such  Construction 

5  April  1954 

Powell  Bill  funds  may  be  expended  for  the  construction  of  necessary 
curbs  and  gutters,  and  to  extend  the  necessary  drainage  gutters  to  an 
outlet,  although  crossing  private  property  in  order  to  do  so. 

National  Guard;  Appropriations  by  Municipalities  from  Public  Funds 

5  April  1954 

Under  G.  S.  143-236,  municipalities  are  specifically  authorized  to  appro- 
priate public  funds  for  the  benefit  of  any  unit  or  units  of  the  National 
Guard.  Public  funds  either  from  tax  or  nontax  sources  may  be  so  appro- 
priated. 


474  biennial  report  of  the  attorney  general  [vol. 

Duties  of  County  Electrical  Inspectors 

6  April  1954 

A  County  electrical  inspector's  duty  is  to  enforce  all  State  and  local  laws 
governing  electrical  installations  and  materials,  and  to  make  inspections 
as  to  the  proper  installation.  This  duty  does  not  include  the  enforcement 
of  State  laws  regarding  unlicensed  electrical  contractors.  The  question  of 
whether  the  person  making  the  electrical  installation  is  licensed  or  not, 
is  a  matter  for  other  authorities. 

Libraries;  Combined  Office  of  Secretary-Treasurer;  How  Funds 

Are  Paid  Out 

6  April  1954 

Under  the  language  of  the  first  pai'agraph  of  G.  S.  160-69  as  rewritten 
by  Chapter  721,  Session  Laws  of  1953,  it  is  thought  that  one  person  may 
serve  both  as  secretary  and  as  treasurer  of  a  local  public  library  board 
of  trustees. 

It  is  thought  that  the  new  section,  now  codified  as  G.  S.  160-70,  repealed 
the  section  formerly  codified  as  G.  S.  160-67.  Therefore,  it  is  thought  that 
funds  belonging  to  a  county  library  must  be  deposited  with  the  county 
treasurer,  ear-marked  for  the  use  of  the  library  and  must  be  paid  out  on 
warrants  signed  by  the  treasurer  of  the  library  board  of  trustees  and 
countersigned  by  the  county  accountant. 

(1)  Motor  Vehicles;  Highway  Patrol  and  Other  Officers;  Patrol 
Arrest  Fees;  Disposition;  Patrol  Arrest  Fees  to  County 

General  Fund 

(2)   Costs;  Highway  Patrol  Arrest  Fees;  Such  Fees  Paid 

to  County  Fund 

(3)  Arrest  Fees;  Patrolmen;  Said  Fees  to  County  General  Fund 

7  April  1954 

Section  20-193  of  the  General  Statutes  provides  as  follows: 

"All  fees  for  arrests  or  service  of  process  that  may  be  taxed  in 
the  bill  of  costs  for  the  various  courts  of  the  State  on  account 
of  the  official  acts  of  the  members  of  the  State  Highway  Patrol 
shall  be  remitted  to  the  general  fund  in  the  county  in  which  the 
said  cost  is  taxed." 

Elections;  Primary  Elections;  Person  Filing  as  Candidate  for 
Office  Who  is  Not  Registered 

7  April  1954 

Under  G.  S.  163-119  a  person  who  has  been  a  resident  of  the  State  for 
over  a  year  but  who  has  not  been  in  the  precinct,  ward  or  other  election 
district  for  four  months  can  become  a  candidate  in  a  party  primary  by 
taking  the  necessary  pledge  as  required  by  the  statute. 
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Gift  Taxes;  Gift  by  Resident;  Stock  Located  Outside  State 

12  April  1954 

A  North  Carolina  resident  makes  gifts  to  nonresidents  of  intangible 
personalty  located  in  North  Carolina.  Nothing  else  appearing,  such  gifts 
are  taxable  under  the  North  Carolina  Gift  Tax. 

Sales  Tax;  Photographers;  Portrait  Photographs 

12  April  1954 

The  Sales  Tax  Division  of  the  Revenue  Department  has  consistently 
interpreted  the  sales  tax  law  so  as  to  impose  sales  tax  at  the  rate  of  3% 
on  the  entire  charge  made  by  the  photographer  for  portraits  irrespective 
of  whether  the  portrait  photographs  are  made  in  the  customers'  homes 
or  in  the  Photographer's  studio.  This  interpretation  has  been  concurred 
in  by  the  Attorney  General's  office. 

Ad  Valorem  Taxation;  Collection  and  Foreclosure  of  Taxes;  Town 
OF  Newport;  Repeal  of  Local  Law  by  General  Law 

12  April  1954 

It  would  appear  that  the  Machinery  Act  supersedes  the  local  laws  re- 
lating to  the  Town  of  Newport,  enacted  prior  to  the  Machinery  Act,  with 
respect  to  the  collection  of  ad  valorem  property  taxes. 

Ad  Valorem  Taxation;  Personal  Property;  Collection  and 
Foreclosure;  Liens;  Priority  of  Liens 

12  April  1954 

The  question  of  the  priority  of  liens  on  personal  property,  where  property 
taxes  are  concerned,  is  covered  by  Subsection  (c)  of  G.  S.  105-376,  which 
reads  in  part  as  follows : 

"The  tax  lien  when  it  attaches  to  personal  property,  shall,  in 
so  far  as  it  represents  taxes  assessed  against  the  property  to 
which  it  attaches,  be  superior  to  all  other  liens  and  rights,  whether 
such  other  liens  and  rights  are  prior  or  subsequent  to  the  tax  lien 
in  point  of  time.  In  so  far  as  said  tax  lien  represents  taxes  not 
assessed  against  such  property,  said  tax  lien  on  personal  property 
shall  be  inferior  to  prior  valid  liens  and  superior  to  all  subsequent 
liens.  As  between  the  liens  of  different  taxing  units,  the  lien  first 
attaching  shall  be   superior." 

Ad  Valorem  Taxation;  Real  Property;  Exemptions;  State  Grange 
Property;  State  Grange  Property  Not  Exempt 

12  April  1954 

Real  property  owned  by  the  North  Carolina  State  Grange  for  grange 
purposes  and  for  rental  purposes  is  not  exempt  from  ad  valorem  taxation. 
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Municipal  Taxation;  Privilege  License  Taxes;  General  Authority  to 
Levy  License  Taxes;  G.  S.  160-56;  Furniture  Dealers 

12  April  1954 

A  city  has  authority  under  Section  160-56  of  the  General  Statutes  to 
levy  a  reasonable  license  tax  on  the  business  of  operating  a  furniture  store. 

Municipal  Taxation;  Auction  Sales 

12  April  1954 

A  municipality  has  general  authority  to  impose  a  license  tax  upon  the 
business  of  engaging  in  auction  merchandising. 

Schools;  Election  and  Term  of  Office  of  City  Superintendent 

13  April  1954 

Since  the  fourth  paragraph  of  G.  S.  115-353  stipulates  simply  that 
the  qualifications,  approval  and  date  of  election  of  a  city  superintendent 
shall  be  the  same  as  for  a  county  superintendent,  and  makes  no  mention 
of  advertisement  in  a  newspaper  and  the  posting  of  a  notice  of  intent 
to  elect  at  the  courthouse  door,  it  is  doubtful  that  the  legislative  intent 
was  to  require  the  advertisement  and  posting  of  notice  in  the  case  of  the 
election  of  a  city  superintendent. 

Elections;  Registration  of  Voters;  New  Registration 

13  April  1954 

County  boards  of  elections  have  authority  to  order  a  new  registration, 
as  authorized  by  the  statute — G.  S.  163-31  and  G.  S.  163-47. 

License  Taxes;  Tourist  Homes;  Section  126 ^/^ 

14  April  1954 

Sections  126^/4  and  127  of  the  Revenue  Act  impose  license  taxes  on 
tourist  homes  and  restaurants. 

Ad  Valorem  Taxation;  Personal  Property;  Tax  Situs;  Interstate 

Express  Trucks 

14  April  1954 

When  a  number  of  trucks  are  used  regularly  in  interstate  commerce, 
it  probably  would  be  constitutional  to  impose  a  local  ad  valorem  tax  with 
respect  to  the  average  number  regularly  kept  in  a  particular  town  in  this 
State,  but  it  is  doubtful  whether  the  provisions  of  the  Machinery  Act 
actually  cover  such  a  situation. 
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Ad  Valorem  Taxation;   Condemnation  by  Highway  Commission; 

Acquisition  of  Fee  Simple  Title;  When  Title  Passes; 

Property  of  .  .  . 

14  April  1954 

Under  the  facts  set  forth  in  this  case,  it  would  appear  that  the  title 
to  the  real  property  in  question  passed  to  the  State  Highway  and  Public 
Works  Commission  for  all  practical  purposes  prior  to  January  1,  1954, 
and,  therefore,  such  property  would  not  be  subject  to  1954  ad  valorem 
taxation. 

Elections;  Voting  Precincts;  Township  Lines 

14  April  1954 

County  boards  of  election  are  authorized  to  establish  voting  precincts. 
G.  S.  163-22  requires  that  there  shall  be  at  least  one  polling  place  in  every 
township.  Constables  and  justices  of  the  peace  are  elected  as  township 
officers  and,  although  there  is  no  express  prohibition  against  a  voting 
precinct  extending  beyond  township  lines,  it  is  recommended  that  they  be 
confined  to  township  lines. 

Elections;  Employees  of  the  State  Highway  Commission; 
Election  Officials 

14  April  1954 

Prohibition  against  a  person  holding  an  office  or  place  of  trust  or  profit 
acting  as  an  election  official  is  inapplicable  to  employees  of  the  State  High- 
way and  Public  Works  Commission  who  are  not  officers  but  merely 
employees. 

Schools;  School  Stores;  Privilege  and  Sales  Tax  on  Articles 
Sold  in  School  Stores 

14  April  1954 

G.  S.  66-58  seems  to  prohibit  generally  the  selling  of  merchandise  by  the 
public  schools.  Subsection  (c)  thereof  would  seem  to  expressly  authorize 
the  operation  of  school  cafeterias  and  the  sale  of  textbooks,  library  books, 
forms,  bulletins  and  instructional  supplies  by  the  public  schools.  It  is 
thought  that  purchases  from  a  "school  store"  should  be  limited  to  enrolled 
pupils  and  teachers.  It  is  doubtful  that  any  business  license  is  required  for 
the  operation  of  a  "school  store."  However,  the  sale  of  school  supplies, 
made  by  the  public  schools,  is  taxable  at  the  retail  rate  of  3%.  G.  S. 
105-169  and  G.  S.  105-165  (g  and  q).  Since  lunchrooms  are  specifically 
authorized  by  G.  S.  115-381,  it  is  thought  that  they  are  not  subject  to  license 
taxes  and  sales  taxes.  It  is  thought  that  ice  cream  is  a  food  and  may 
legitimately  be  handled  in  connection  with  a  school  lunchroom. 
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Conservation  and  Development;  Taking  Fish  for  Scientific  Purposes; 
Use  of  Poisonous  Substances 

15  April  1954 

Neither  the  Board  of  Conservation  and  Development  nor  the  Director 
of  Conservation  and  Development  can  permit  a  scientist  to  take  fish  from 
North  Carolina  waters  by  the  use  of  poisonous  substances. 

Municipal  Corporations;  Authority  in  Ordinances;  Power  to  Delegate 
TO  Private  Organizations 

15  April  1954 

A  municipal  corporation  does  not  have  the  authority  to  delegate  to  a 
private  organization  the  right  and  power  to  make  rules  and  regulations 
governing  the  fishing  in  a  lake  owned  by  the  municipal  corporation  for 
water  supply,  as  it  is  the  duty  of  the  municipality  to  appoint  wardens  and 
regulate  the  affairs  of  the  lake  itself. 

Schools;  Current  Expense  Budget 

20  April  1954 

G.  S.  115-157  (a)  provides  for  the  current  expense  budget  for  the 
public  schools.  In  the  case  of  BOARD  OF  EDUCATION  OF  ONSLOW 
COUNTY  V.  BOARD  OF  COMMISSIONERS,  handed  down  on  April  14th, 
1954,  the  Supreme  Court  held  that  this  statute  is  to  be  construed  together 
with  G.  S.  115-356,  which  sets  out  the  purposes  for  which  State  school 
funds  are  expended;  the  court  holding  that  the  county  current  expense 
budget  is  simply  to  supplement  State  funds.  As  modified  by  G.  S.  115-356, 
it  is  the  duty  of  county  authorities  to  levy  and  collect  a  county-wide  tax 
to  supply  the  items  enumerated  in  G.  S.  115-157 (a). 

License  Taxes;  Real  Estate  Agents;  Section  109 

20  April  1954 

The  privilege  license  of  a  real  estate  or  rental  agent  covers  the  period 
from  June  1st  to  the  following  May  31st.  A  license  purchased  between 
January  1st  and  May  31st,  for  the  period  ending  on  May  31st,  costs  only 
one-half  price. 

Municipal  Corporations;  Employees;  Authority  to  Pay 
Christmas  Bonuses 

21  April  1954 

A  municipality  has  no  authority  to  arbitrarily  grant  Christmas  bonuses 
according  to  the  discretion  of  the  governing  authority.  It  can,  however, 
set  up  a  uniform  salary  scale  applicable  to  all  employees  whereby  a  per- 
centage of  increase  is  granted  on  the  salary  for  a  particular  month. 
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Ad  Valorem  Taxes;   Personal  Property;   Tax  Situs;   Trucks  Kept  at 

Residence  in  Town;  Taxis  Operated  in  Town  but  Garaged 

Out  of  Town 

22  April  1954 

A  truck  must  be  listed  for  ad  valorem  taxation  at  the  residence  of  the 
owner  unless  the  facts  of  the  case  bring  such  property  within  the  exceptions 
set  forth  in  G.  S.  105-302  (4),  which  exception  provides  that  personal 
property  shall  be  listed  for  ad  valorem  taxation  at  the  place  where  it  is 
situated,  rather  than  at  the  residence  of  the  owner,  "if  the  owner  or  person 
having  control  thereof  hires  or  occupies  a  store,  mill,  dockyard,  piling 
ground,  place  for  the  sale  of  property,  shop,  office,  mine,  farm,  place  for 
storage,  manufactory  or  warehouse  therein  for  use  in  connection  with  such 
property." 

Sales  Taxes;  Sales  in  North  Carolina;  Delivery  in  North  Carolina; 
Invoiced  Outside  North  Carolina 

23  April  1954 

Machinery  corporation,  a  North  Carolina  corporation,  manufacturing 
and  dealing  in  textile  machinery,  receives  an  order  from  textile  manu- 
facturer from  its  home  office  located  in  the  State  of  Virginia.  Later,  and 
prior  to  delivery  date  of  the  machinery,  machinery  dealer  is  directed  by 
the  home  office  of  the  textile  manufacturer  to  deliver  machinery  to  one 
of  its  textile  plants  located  in  the  State  of  North  Carolina.  Invoice  for 
machinery  was  sent  to  the  Virginia  office  and  was  paid  by  it;  however, 
invoice  shows  machinery  delivered  in  North  Carolina.  The  transaction  is 
subject  to  the  North  Carolina  sales  tax.  Whether  the  transaction  is  en- 
titled to  the  limited  exemption  for  mill  machinery  must  be  determined  by 
the  nature  of  the  machinery  and  the  use  to  which  it  is  put. 

Motor  Vehicles;  Drivers'  Licenses;  Conviction,  What  is; 
Nolo  Contendere 

23  April  1954 

Pending  further  clarification  by  our  Supreme  Court,  the  Department  of 
Motor  Vehicles  is  authorized  to  revoke  the  license  of  an  operator  entering 
a  plea  of  nolo  contendere  to  a  charge  of  drunken  driving. 

Election  Laws;  Filing  Fees;  Expense  Allowance  Not  Considered 
in  Determining  Amount  of  Filing  Fees 

23  April  1954 

In  determining  the  amount  of  filing  fee  a  public  officer  is  to  pay  when 
he  files  for  nomination,  the  amount  of  an  expense  allowance  should  not 
be  taken  into  consideration. 
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Ad  Valorem  Taxation;  Listing  and  Assessing;  City  Lists 

26  April  1954 

Section  105-333  of  the  General  Statutes  provides  that: 

"All  cities  and  towns  may  obtain  their  tax  lists  from  the  county 
records  without  securing  lists  signed  by  the  taxpayers,  or  may 
set  up  their  own  machinery  for  securing  lists  from  the  taxpayers, 
in  the  discretion  of  the  governing  body." 

Corporations  for  Religious  Purposes 

26  April  1954 

Religious,  charitable  and  eleemosynary  non-profit,  non-stock  corporations 
may  be  organized  under  the  provisions  of  the  general  law.  Chapter  55  of 
the  General  Statutes. 

Elections;  Absentee  Voting;  Crews  of  Menhaden  Ships 

26  April  1954 

Members  of  the  Merchant  Marine  authorized  to  vote  in  primaries  and 
elections  by  G.  S.  163-77.1  do  not  include  fishermen  and  individuals  in 
private  employment  in  fishing  fleets,  etc.  The  section  has  reference  only 
to  the  Merchant  Marine  created  by  Act  of  Congress  and  serving  under  the 
Maritime   Commission. 

Elections;  Married  Woman  Using  Prefix  "Mrs."  to  Name  Printed  on 

Ballot;  Appointed  Judge  of  Recorder's  Court  Candidate  for 

Justice  of  the  Peace 

26  April  1954 

Under  G.  S.  163-151  a  married  woman  cannot  have  her  name  printed  on 
the  ballot  in  the  name  of  her  husband  with  the  prefix  "Mrs." 

A  judge  of  a  municipal  recorder's  court  can  be  a  candidate  for  a  justice 
of  the  peace. 

Drainage  Districts;  Collection  of  Drainage  Tax; 
Sheriff's  Fees  Therefor 

27  April  1954 

G.  S.  156-113  allows  the  sheriff  or  tax  collector  2%  of  the  amount 
collected  for  collecting  the  drainage  tax  described  therein. 

Primaries;  Elections;  Notice  of  Candidacy;  Signature  by  Candidate 

27  April  1954 

A  notice  of  candidacy  must  be  filed  and  acknowledged  by  the  candidate 
personally  before  the  chairman  or  secretary  of  the  board  of  elections 
with  which  the  notice  is  filed,  or  acknowledged  before  an  officer  authorized 
to  administer  oaths.  The  notice  of  candidacy  cannot  be  signed  by  an  agent 
on  behalf  of  a  candidate  and,  if  so  signed,  is  void. 
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Ad  Valorem  Taxation;  Personal  Property;  Trucks;  Tax  Situs  When 
Used  in  City  or  Kept  in  City 

28  April  1954 

A  truck  must  be  listed  for  ad  valorem  taxation  at  the  residence  of  the 
owner  unless  the  facts  of  the  case  bring  such  property  within  the  exceptions 
set  forth  in  G.  S.  105-302  (4),  which  exception  provides  that  personal 
property  shall  be  listed  for  ad  valorem  taxation  at  the  place  where  it  is 
situated,  rather  than  at  the  residence  of  the  owner,  "if  the  owner  or  person 
having  control  thereof  hires  or  occupies  a  store,  mill,  dockyard,  piling 
ground,  place  for  the  sale  of  property,  shop,  office,  mine,  farm,  place  for 
storage,  manufactory  or  warehouse  therein  for  use  in  connection  with  such 
property." 

Sanitary  Districts;  Election  of  Members  of  Sanitary  District  Boards 

28  April  1954 

Where  there  are  only  six  candidates  for  nomination  to  fill  a  sanitary 
district  board  consisting  of  three  members,  it  is  not  necessary  that  a 
primary  election  be  held. 

Criminal  Law;  Carrying  Weapons;  Act  of  State  Police  Officer 

29  April  1954 

A  police  officer  of  another  state  or  political  subdivision  thereof  cannot 
carry  a  concealed  weapon  in  North  Carolina. 

Intoxicating  Liquor;  Transportation  of  Tax-Paid  Liquor  in  Excess  of 
One  Gallon  in  ABC  Territory 

29  April  1954 

Under  the  case  of  STATE  v.  WELCH,  232  N.  C.  77  the  driver  of  an 
automobile  is  considered  as  transporting  more  than  one  gallon  of  whiskey 
no  matter  what  the  division  of  ownership  may  be  as  to  the  passengers  in 
the  car  with  him.  Therefore,  if  the  total  amount  of  tax-paid  liquor  being 
transported  is  in  excess  of  one  gallon,  it  is  a  violation  of  G.  S.  18-49.2  and 
G.  S.  18-49.3. 

Counties;  Purchase  of  Land  and  Erection  of  County  Office  Building; 
ABC  Funds;  Supplemental  Appropriation 


29  April  1954 

A  county  can  make  a  supplemental  appropriation  after  the  regular 
annual  appropriation  has  been  made  and  expend  surplus  ABC  funds  for 
the  purchase  of  land  for  necessary  office  buildings  and  other  necessai-y 
public  buildings. 
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Ad  Valorem  Taxation;   Collection  and  Foreclosure;   Same  Tract  " 

Foreclosed  Twice;  Dispute  as  to  Ownership 

3   May   1954 

Under  the  facts  presented  in  this  case  where  the  same  piece  of  property 
was  erroneously  sold  twice  to  cover  taxes  for  the  same  years  because  of 
uncertainty  as  to  ownership,  no  refund  should  be  made  until  the  question 
of  ownership  is  properly  determined. 

Municipalities;  Employees;  Payment  of  Overtime  on  Salaries 
OF  Employees 

3  May   1954 

A  regular  salaried  municipal  employee  is  not  entitled  to  overtime  unless 
there  is  an  express  agreement  to  compensate  such  employee  for  the  same. 
No  implied  agreement  would  arise  to  pay  for  such  overtime  services. 

Municipal  Elections;  Board  of  Town  Commissioners;  How 
Election  Determined 

5  May  1954 

In  a  municipal  election  under  the  general  election  law,  the  persons  re- 
ceiving the  highest  number  of  votes  for  members  of  the  Board  of  Com- 
missioners of  a  town  are  entitled  to  be  declared  elected  to  such  position.  No 
provision  is  made  for  run-off  election.  In  case  of  a  tie,  the  election  is 
determined   by  lot. 

Public  Health;   Sanitary  Districts;  Election  and  Qualifications; 
Members  of  Sanitary  District  Board 

5  May  1954 

It  is  not  required  that  a  candidate  for  a  member  of  the  Board  of  a 
Sanitary  District  be  a  freeholder.  He  is  only  required  to  be  a  resident  of 
the  District  and  an  elector  as  is  required  of  any  other  officer. 

Electors;  Disqualification  by  Conviction  of  a  Felony 

5  May  1954 

The  commission  of  a  felony,  punishable  by  imprisonment  in  the  State's 
Prison,  disqualifies  a  person  from  voting  unless  the  citizenship  of  such 
person  is  restored  as  provided  by  law. 

QUERY:  Would  conviction  in  another  State  exclude  a  person  from  hold- 
ing office  in  North  Carolina?  This  question  has  not  been  answered  by  the 
Supreme  Court. 

I 
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Ad  Valorem  Taxation;  Real  Property;  Double  Listing;  Refunds 

6  May  1954 

Under  the  circumstances  set  out  in  G.  S.  105-405.1,  certain  ad  valorem 
property  tax  refunds  may  be  made  to  correct  certain  mistakes  not  more 
than  two  years  old. 

Insurance  of  Public  Property  in  Mutual  Insurance  Companies 

6  May  1954 

Public  property  may  be  insured  in  mutual  insurance  companies.  See 
FULLER  V.  LOCKHART,  209  N.  C.  61. 

Old  Age  Assistance;  Remission  of  Debt  and  Lien  on  Estate  of 
Deceased  Recipient  by  County  Commissioners 

5  May  1954 

County  Commissioners  do  not  have  authority  to  relieve  the  estate  of  an 
old  age  assistance  recipient  from  the  obligation  to  repay  the  benefits  re- 
ceived during  her  life  by  the  deceased  recipient. 

Election  Laws;  Candidates  May  Withdraw  But  Are  Not  Permitted  to 
Return  of  Filing  Fees 

6  May  1954 

A  candidate  for  public  office  may  withdraw  his  name  as  a  candidate  at 
any  time  but  is  not  entitled  to  a  return  of  his  filing  fees. 

Municipalities;  Taxicabs;  Failure  to  Pay  Fare 

7  May  1954 

Unless  otherwise  restricted  in  its  charter,  a  city  may  make  it  a  criminal 
offense  for  a  person  to  engage  a  taxicab  with  intent  to  defraud  the  operator 
by  refusing  to  pay  his  lawful  charge. 

Municipalities;   Ordinances  Regulating  the  Killing,  Muzzling  and 
Impounding  of  Dogs 

7  May  1954 

The  case  of  STATE  v.  CLIFTON,  152  N.  C.  800,  would  permit  a  munic- 
lipality  to  enact  an  ordinance  requiring  the  muzzling  of  dogs  and  authoriz- 
ing  the    police    of   the    city    to   kill    dogs    found    running    at   large,   unim- 
pounded,  but  the   adoption   of  such  ordinance  might  be   criticized   from   a 
humane  standpoint. 
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Municipalities;  Bond  Issues;  Successive  Proceedings 

7  May  1954 

The  municipal  finance  act  does  not  place  but  one  limitation  on  the 
time  upon  which  bond  issues  may  be  submitted  to  a  vote  of  the  people, 
which  one  limitation  is  that  it  cannot  be  voted  on  at  a  special  election 
one  month  before  or  after  the  holding  of  a  general  election.  If  a  bond 
issue  has  been  voted  down  in  a  special  election,  the  proceedings  for  issu- 
ance of  bonds  can  be  begun  again  but  must  be  entirely  new  proceedings  in 
compliance  with  the  municipal  finance  act. 

Right  To  Work  Statute;  Effect  on  Requiring  of  License  for  Lavi^yers, 

Doctors,  etc. 

11  May  1954 

The  right-to-work  statute,  G.  S.  95-78  et  seq,  has  no  application  to  the 
licensing  of  lawyers,  doctors  and  other  professions  licensed  under  the  laws 
of  this  State. 

General  Administration;  Lien  on  Realty;  Certificate  of 
Tax  Liability 

11  May  1954 

The  homestead  exemption  may  not  be  claimed  in  the  case  of  the  sale 
of  real  property  for  taxes  because  Article  X,  Section  2,  of  the  Constitution, 
which  grants  the  exemption  generally,  specifically  provides  that  no  property 
shall  be  exempt  from  a  sale  for  taxes. 

Criminal  Law;  First  and  Second  Degree  Burglary;  Punishment 

12  May  1954 

A  person  convicted  of  first  degree  burglary  may  be  punished  by  a 
sentence  of  death,  or  by  imprisonment  for  life  in  the  State's  Prison  if  the 
jury  should  so  recommend.  Any  person  convicted  of  burglary  in  the  second 
degree  may  be  sentenced  to  life  imprisonment,  or  for  a  term  of  years,  in 
the  discretion  of  the  court. 

Schools;  Exclusion  of  Pupils  on  Account  of  Marriage,  etc. 

12  May  1954    d 

A  child  within  school  age  cannot  be  excluded  from  the  public  schools 
entirely  on  account  of  being  married.  Marriage  would  be  the  cause  of 
exclusion  only  if  the  principal  determines  that  attendance  of  such  child 
would  be   a  menace  to  the   school. 

A  girl  who  is  an  unwed  mother  could  be  excluded  from  school  for  this 
reason   if  the  principal  finds  that  she  is  a  menace  to  the  school  but,  in 
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some  cases,   there   might  be   extenuating  circumstances   which   would   not 
necessitate  the  exclusion  of  such  a  girl. 

Justices  of  the  Peace;  Setting  Up  Offices  Outside  of  Township 

13  May  1954 

Justices  of  the  peace  have  limited  county-wide  jurisdiction.  The  statute, 
G.  S.  7-127,  provides  that  they  may  not  be  compelled  to  sit  and  hear  causes 
outside  of  the  township  in  which  they  are  elected.  No  statutory  limitation 
is  placed  upon  the  extent  to  which  a  justice  of  the  peace  may  hear  causes 
outside  of  the  township  from  which  he  is  elected.  A  case  may  be  removed 
by  a  justice  of  the  peace  to  an  adjoining  township  when  there  is  no  justice 
of  the  peace  in  the  township  of  the  justice  from  which  the  case  is  removed. 

Salaries  and  Fees;  Salary  of  Solicitor  of  City  Recorder's  Court  May 
Not  Be  Increased  or  Decreased  During  Term  op  Office 

13  May  1954 

In  the  absence  of  statutory  authority,  a  city  council  may  not  provide 
for  office  expense  of  the  prosecuting  attorney  of  a  municipal  recorder's 
court. 

Motor  Vehicles;  Motor  Vehicle  Safety  and  Financial  Responsibility 
Act  of  1953;  Releases  as  Estopples 

14  May  1954 

In  order  for  a  release  given  by  one  party  to  an  accident  to  constitute 
an  estoppel  of  the  party  released  to  sue  the  releasor  for  purposes  of  the 
Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of  1953,  the  release 
should  show  that  it  embodies  a  compromise  settlement  of  all  matters  in 
controversy  between  the  parties  to  the  accident. 

License  Taxes;  Junk  Dealers;  Dealers  Selling  Only  to  Licensed 
Dealers;  Section  168 

14  May  1954 

A  junk  dealer  who  does  not  have  an  established  place  of  business  in  this 
State  and  who  sells  only  to  a  licensed  junk  dealer  or  manufacturer  in 
this  State  would  not  have  to  secure  a  State  license  with  respect  to  each 
city  and  county  in  which  he  operates  and  would  not  have  to  secure  local 
city  and  county  licenses. 

Banks;  Increase  of  Capital  Stock;  Authorization  of  Directors  and 
Stockholders  Required 

17  May  1954 

A  banking  corporation  may  increase  its  capital  stock  and  issue  a  stock 
dividend,  provided  the  issuance  of  the  stock  dividend  does  not  reduce  the 
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surplus  to  less  than  50%  of  the  outstanding  capital,  and  provided  the  same 
is  approved  by  two-thirds  vote  of  the  stockholders  holding  the  type  of 
stock  involved  in  such  stock  increase. 

Primary  Elections;  Counting  Ballots;  Right  of  Electors  To  See  How 

Ballots  Marked 

17  May  1954 

When  the  polls  are  closed,  the  primary  ballot  boxes  shall  be  opened  in 
the  presence  of  the  registrars  and  both  judges  of  election  and  such  electors 
as  may  desire  to  be  present,  but  the  registrars  and  judges  may  fix  such 
space  as  they  may  deem  reasonable  and  necessary  to  enable  them  to  count 
the  ballots. 

Judgment  Absolute  Forfeiting  Bond;   Docketing  of  Judgment  Other 

Than  in  County  Where  Rendered;  Payment  of  Fee  for 

Docketing  Judgment 

17  May  1954 

1.  No  execution  may  issue  from  the  Superior  Court  upon  any  judgment 
until  such  judgment  shall  be  docketed  in  the  county  to  which  the 
execution  is  to  be  issued. 

2.  Where  the  Clerk  of  the  Superior  Court  requests  the  Clerk  of  the 
Supei'ior  Court  in  another  county  to  docket  and  cross-index  a  judgment 
in  that  county  the  fees  for  docketing  need  not  be  paid  in  advance  but 
shall  be  paid  by  the  county  commissioners  out  of  county  funds. 

License  Tax;  Section  139;  Dry  Cleaners;  Municipal  Taxes  Where 
Plant  Outside  City 

18  May  1954 

When  a  dry  cleaning  plant  is  located  out  of  the  city  but  solicits  business 
within  the  city,  the  city  may  levy  a  license  tax  at  the  same  rate  levied  upon 
the  dry  cleaning  plants  in  the  city,  but  not  at  a  higher  rate. 

Motor  Vehicles;  Overloading  Light  Traffic  Highway 

19  May  1954 

The  proviso  in  G.  S.  20-116  (h)  permitting  the  operation  over  a  restricted 
highway  of  a  vehicle  loaded  beyond  the  limits  for  such  highway  when  the 
destination  can  be  reached  only  by  such  highway,  does  not  apply  to  the 
operation  of  a  vehicle  so  loaded  when  the  point  of  origin  is  on  the  restricted 
highway. 

Courts;  General  County;  Authority  to  Issue  Writs  of  Habeas  Corpus 

19  May  1954 

Under  the  provisions  of  G.  S.  17-6,  G.  S.  7-278  and  G.  S.  7-279,  it  is 
very  doubtful  that  a  General  County  Court  in  this  State  has  the  authority 
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to  issue  the  writ  of  habeas  corpus.  IN  RE  SCHENCK,  74  N.  C.  607; 
JONES  V.  OIL  COMPANY,  202  N.  C.  328,  and  INVESTMENT  COM- 
PANY V.  PICKELSIMER,  210  N.  C.  541.  Article  IV,  Section  2  of  the 
State  Constitution;  Article  IV,  Section  12  of  the  Constitution;  25  Am. 
Juris.,  Sections  109  and  110. 

Election  of  County  ABC  Board  Members 

20  May  1954 

In  the  election  of  a  county  board  of  alcoholic  control,  under  the  pro- 
visions of  G.  S.  18-41,  at  a  joint  meeting  of  the  board  of  county  commis- 
sioners, the  county  board  of  health,  and  the  county  board  of  education  of  a 
county,  members  of  these  respective  boards  may  not  vote  by  proxy.  Each 
member  must  be  present  in  order  to  cast  a  vote. 

Sales  Tax;  Book  and  Magazine  Mail  Order  Business 

21  May  1954 

A  book  and  magazine  mail  order  business  is  subject  to  the  payment  of 
the  3%  sales  tax  on  sales  within  the  state. 

Criminal  Law;  Motor  Vehicles;  Speeding;  Necessity  for  Warrants 
to  Charge  Speed  Alleged,  Necessity  for  Jury  to  Find 

21  May  1954 

When  a  defendant  is  charged  vdth  exceeding  the  speed  limit,  the  warrant 
should  charge  that  he  exceeded  a  stated  limit,  such  as  "exceeding  75  miles 
per  hour,"  "exceeding  70  miles  per  hour,"  or  "exceeding  55  miles  per 
hour."  If  the  defendant  requests  a  jury  trial,  the  jury  should  rule  on 
the  extent  of  the  excessive  speed  in  language  similar  to  that  of  the  warrant. 

Municipal  Corporations;  Authority  for  Fire  Department  to  Respond 
to  Fires  Outside  Town  Limits 

21  May  1954 

Under  G.  S.  160-238,  the  governing  body  of  a  municipality  may  provide 
for  protection  against  fire  of  property  outside  the  corporate  limits,  and 
within  such  area  as  the  governing  body  may  determine,  not  exceeding  a 
boundary  of  two  miles  from  the  corporate  limits,  under  such  terms  and 
conditions  as  the  governing  body  may  prescribe.  The  governing  body  is 
also  authorized  to  agree  to  furnish  and  to  furnish  protection  against  fire 
of  property  within  an  area  of  not  more  than  twelve  miles  from  the  corpo- 
rate limits,  upon  such  terms  as  the  governing  body  may  determine. 

Divorce  Laws;  Grounds  for  Divorce 

21  May  1954 

The  fact  that  a  married  woman  has  had  an  operation  which  would 
prevent  her  from  having  children  would  not  be  grounds  for  divorce  in 
this  State. 
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Divorce  Laws;  Waiting  Period  Before  Remarriage 

24  May  1954 

There  is  no  waiting  period  which  must  elapse  after  the  granting  of  an 
absolute  divorce  in  this  State  before  the  parties  to  a  marriage  may  remarry. 

Ad  Valorem  Taxes;  Special  Purposes;  Approval  of  General  Assembly; 
Farm  and  Home  Agent  Fund 

24  May  1954 

The  provisions  of  G.  S.  153-9  (35) ,  which  authorizes  the  county  com- 
missioners of  each  county,  to  cooperate  with  the  State  and  national  de- 
partments of  agriculture  to  promote  the  farmers  cooperative  demonstration 
work,  and  to  appropriate  such  sum  as  they  may  agree  upon  for  the  purpose, 
does  not  authorize  the  levy  of  a  special  tax  therefor. 

North  Carolina  Board  of  Nurse  Registration  and  Nursing  Education; 

Rules  and  Regulations;    Minimum   Standards  for  Accredited 

Nursing  Schools;  Powers  of  Administrative  Boards 

24  May  1954 

The  North  Carolina  Board  of  Nurse  Registration  and  Nursing  Education 
has  authority  to  make  rules  and  regulations  to  implement  and  carry  out 
the  provisions  of  Article  9  of  Chapter  90  of  the  General  Statutes  relating 
to  the  accreditation  of  nursing  schools  so  long  as  such  rules  and  regulations 
fill  in  or  conform  to  standards  and  objectives  authorized  by  the  nursing 
statute.  It  does  not  have  authority  under  the  guise  of  rules  and  regulations 
to  require  standards  or  conditions  of  accreditation  as  applied  to  nursing 
schools  not  authorized  by  the  statute  and  for  which  no  statutory  standard 
is  given.  The  Board  is  further  authorized  to  define  terms  and  construe  the 
Act  and  to  set  up  minimum  standards  and  criteria  for  the  purpose  of 
translating  these  definitions  or  constructions  into  practice,  but  such 
definitions  and  standards  are  not  final  or  conclusive  and  must  be  reasonable 
and  not  arbitrary  or  capricious,  and  such  constructions  are  not  binding 
upon  the  courts. 

Adoption;  Service  of  Process  by  Publication  of  Summons  in  Case 
OF  Abandonment  by  Parent 

25  May  1954 

Service  of  process  in  an  adoption  proceeding  may  be  had  on  a  father 
who  has  willfully  abandoned  his  child  by  publication  of  summons  as 
provided  in  G.  S.  48-7,  Subsections  (b)  and  (c),  and  the  Clerk  of  Superior 
Court  having  jurisdiction  of  the  proceeding  may  determine  if  an  abandon- 
ment actually  exists,  and  upon  a  finding  of  fact  of  abandonment  by  the 
Clerk,  consent  to  the  adoption  may  be  given  as  provided  in  G.  S.  48-9, 
Subsection  2.  Abandonment  for  purposes  of  the  adoption  law  is  defined 
in  G.  S.  48-2,  Subsection  3. 
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Motor  Vehicles;  Municipal  Regulations;  Rules  of  the  Road;  Speeding 
Restrictions;  Ambulances;  Power  of  Local  Authorities 

26  May  1954 

The  speed  limits  fixed  by  the  Motor  Vehicles  Laws  do  not  apply  to  a 
public  or  private  ambulance  traveling  in  emergency.  If  a  municipality 
establishes  a  speed  limit  for  streets  which  are  not  part  of  the  State  High- 
way system,  such  limitation  applies  to  ambulances  unless  the  ordinance 
provides  otherwise. 

License  Taxes;  Tobacco  Retailers  and  Jobbers;  Manufacturers 
Not  Included;  Section  149 

26  May  1954 

A  tobacco  manufacturing  company  selling  only  to  retailers  would  not  be 
subject  to  a  license  tax  imposed  only  on  retailers  and  jobbers. 

Cemeteries;  Perpetual  Care;  Article  7  of  Chapter  65  of  the 
General  Statutes 

26  May  1954 

A  church  owning  a  parcel  of  land  and  operating  the  same  as  a  cemetery 
is  not  subject  to  the  provisions  of  Article  7  of  Chapter  65  of  the  General 
Statutes  dealing  with  perpetual  care  of  cemeteries,  since  the  church  does 
not  offer  perpetual  care  and  is  not  operating  the  cemetery  for  private  gain. 


Criminal  Procedure;  Trial;  Prosecuting  Attorney; 
Private  Prosecution 

27  May  1954 

Under  many  decisions  of  our  Court,  the  solicitor  or  prosecuting  attorney 
for  the  State  has  the  control  and  management  of  the  trial  of  criminal  cases. 

Public  Welfare;  Old  Age  Assistance  Recipient  Who  Moves 
From  One  County  to  Another 

28  May  1954 

An  old  age  assistance  recipient  who  receives  assistance  as  defined  in 
G.  S.  108-19  in  County  A  and  moves  to  County  B  in  this  state  shall  be 
entitled  to  receive  assistance  from  County  A  for  a  period  of  three  months 
following  such  removal  and  thereafter  assistance  shall  be  paid  by  County 
B,  the  county  to  which  such  recipient  has  moved.    See  G.  S.  108-35. 
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Legal  Ethics;  Solicitor  of  Recorder's  Court;  Appearance  in  Civil 

Action  Growing  Out  of  Automobile  Wreck  Subject  to 

Prosecution  in  Such  Court 

28  May  1954 

Under  the  Canons  of  Legal  Ethics,  a  prosecuting  attorney  in  a  county 
recorder's  court  could  not  appear  in  any  civil  or  criminal  matter  grovi^ing 
out  of  any  thing  vv^hich  is  or  may  have  been  in  any  way  connected  with 
the  office  of  the  prosecuting  attorney  during  his  incumbency. 

Search  Warrants;  John  Doe  Search  Warrants 

28  May  1954 

Where  the  name  of  a  person  is  unknown  and  such  person  is  violating 
the  law  in  regard  to  the  sale  of  illegal  liquor,  a  search  warrant  can  be 
procured  by  the  officers  reciting  that  the  name  of  such  person  is  unknown 
and  giving  a  reasonable  description  of  such  person,  as  well  as  a  reasonably 
good  description  of  the  premises,  and  it  is  believed  that  this  will  be  a  valid 
search  warrant. 

Extradition;  Uniform  Extradition  Act;  Bail 

28  May  1954 

In  the  Uniform  Extradition  Act  an  alleged  fugitive  can  be  extradited 
from  the  asylum  state  to  the  demanding  state  for  a  misdemeanor  or  any 
crime  whatsoever.  It  is  thought  that  it  is  a  rule  of  almost  general  appli- 
cation that  the  surety  on  a  bail  bond  in  a  criminal  case  has  a  right  to  go 
into  another  state  with  a  certified  copy  of  the  bail  bond,  judgment  of 
forfeiture,  etc.  and  return  a  defendant-principal  to  this  State  for  pro- 
duction into  court  without  the  use  of  extradition  proceedings. 

Parks  and  Playgrounds;   Appropriation  of  Nontax  Funds  in 
Addition  to  Tax  Levy 

28  May  1954 

A  municipality  may  appropriate,  from  nontax  funds,  additional  amounts 
for  its  recreational  program  in  addition  to  the  funds  voted  to  authorize 
property  tax  levies  for  this  purpose.  The  limitation  of  property  taxes 
would  not  be  applicable  to  such  additional  appropriation  as  the  municipal- 
ity saw  fit  to  make  from  nontax  sources. 

(1)  Ad  Valorem  Taxation;  Garnishment;  Costs 
(2)  Garnishment;  Ad  Valorem  Taxes;  Costs 

31  May  1954 

The  fee  schedule  set  out  in  G.  S.  105-385  would  be  applicable  to  a  justice 
of  the  peace  in  the  case  of  a  tax  garnishment  proceeding  unless  some  local 
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law  varies  such  fees,  not  in  general,  but  specifically  with  refei*ence  to  tax 
garnishment  proceedings. 

Public  Libraries;  Meaning  of  Nontax  Funds;  Nontax  Revenue; 

G.  S.  160-65 

2  June  1954 

Revenues  from  license  taxes  are  not  nontax  revenue  within  the  meaning 
of  the  statute  authorizing  expenditure  of  nontax  revenues  for  the  support 
of  public  libraries.  Charges  for  use  of  sewerage  system  may  not  be  used 
for  the  support  of  a  public  library. 

Municipalities;  Construction  or  Repair  Work  or  Purchase  of 
Materials  as  Contemplated  by  G.  S.  143-129 

2  June  1954 

It  is  thought  that  the  language  of  G.  S.  143-129  does  not  include  services 
rendered  in  making  a  study  at  a  "Job  Classification  System." 

Election  Laws;  When  Results  Determined  by  Plurality  and 
Majority;  Second  Primaries 

2  June  1954 

Where  candidates  for  all  the  offices  within  a  group  do  not  receive  a 
majority  of  votes  cast,  those  candidates  equal  in  number  to  the  positions 
to  be  filled  and  having  the  highest  number  of  votes  shall  be  declared 
nominated  unless  a  second  primary  shall  be  demanded.  A  second  primary 
may  be  demanded  by  any  one  or  all  of  the  candidates  equal  in  number  to 
the  positions  remaining  to  be  filled  and  having  the  second  highest  number 
of  votes. 


Ad  Valorem  Taxes;  Tax  Sale  Certificate;  Tax  Receipt 

3  June  1954 

When  a  person  pays  delinquent  taxes  and  he  is  issued  a  copy  of  the 
tax  sale  certificate  "marked  paid,"  it  is  preferable  also  to  issue  to  him  the 
original  tax  receipt. 

Guardians;  Minors;  Domicile  of  Orphan 

3  June  1954 

Upon  authority  of  IN  RE  HALL,  235  N.  C.  697,  it  is  thought  that  when 
both  of  the  parents  of  an  infant  have  died  and  a  married  sister  of  the 
infant  takes  the  child  into  her  home,  as  a  member  of  the  family,  the  child 
takes  the  domicile  of  his  sister  with  whom  he  lives.  This  situation  is  to 
be  distinguished  from  that  discussed  in  DUKE  v.  JOHNSTON,  211  N.  C. 
171.  See  also  G.  S.  33-1,  G.  S.  33-3,  G.  S.  33-6,  17  Am.  Juris.,  Section  64, 
page  629. 
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Register  of  Deeds;  Recording  of  Instruments;  Printing  or  Typing 
THE  Word  "Seal"  on  Public  Records 

4  June  1954 

In  recording  deeds,  deeds  of  trust,  and  other  instruments,  the  register 
of  deeds  may  have  the  word  "seal"  printed  on  his  forms  or  he  may  have 
the  word  "seal"  typed  or  written  in  by  hand  by  personnel  in  his  office. 

Ad  Valorem  Taxes;  Personal  Property;  Liens;  Mortgages; 
Priority  of  Liens 

4  June  1954 

A  property  tax  lien,  when  it  attaches  to  personal  property,  shall,  in  so 
far  as  it  represents  taxes  assessed  against  the  property  to  which  it 
attaches,  be  superior  to  all  other  liens  and  rights,  whether  such  other  liens 
and  rights  are  prior  or  subsequent  to  the  tax  lien  in  point  of  time.  In  so 
far  as  said  tax  lien  represents  taxes  not  assessed  against  such  property, 
said  tax  lien  on  personal  property  shall  be  inferior  to  prior  valid  liens 
and  superior  to  all  subsequent  liens. 

License  Taxes;  Coin  Operated  Drink  Dispensing  Machines; 
Section  130 1^ 

4  June  1954 

A  person  who  maintains  and  operates  five  or  more  coin-operated  drink 
dispensing  machines  in  places  of  business  not  operated  by  him  is  liable 
for  a  license  tax  of  $100.00  as  a  distributor  or  operator  and  an  additional 
tax  of  $15.00  per  dispensing  machine. 

Intoxicating  Liquor;  ABC  Act;  Wine  and  Beer;  Time  for 
Holding  Elections 

4  June  1954 

Elections  on  the  question  of  the  establishment  of  ABC  Stores  and  on 
the  question  of  the  sale  of  wine  and  beer  may  not  be  held  on  the  same 
date. 

Separate  petitions  are  required  for  the  calling  of  an  election  for  the 
establishment  of  ABC  Stores  and  for  the  calling  of  an  election  on  the 
question  of  the  sale  of  wine  and  beer. 

Municipalities;  Mutual  Assistance  Pact  for  Fire  Protection 

7  June  1954 

If  municipalities  are  within  twelve  miles  of  each  other  they  may  enter 
a  mutual  assistance  pact  by  which  the  fire  departments  of  each  town  could 
be  called  upon  to  go  to  either  of  the  adjacent  towns  for  the  purpose  of 
fighting  fires.    G.  S.  160-238. 
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Motor  Vehicles;  Title  and  Registration 

8  June  1954 

A  resident  owner  of  a  truck  desired  to  be  operated,  and  operated,  over 
the  highways  of  North  Carolina  must  procure  the  registration  of  the  truck 
in  North  Carolina  and  North  Carolina  plates  therefor.  It  is  immaterial 
that  the  resident  owner  has  leased  the  truck  to  a  nonresident  who  makes 
no  pick-ups  or  deliveries  in  North  Carolina  when  driving  into  or  through 
the  State.    It  is  also  immaterial  that  the  truck  is  licensed  in  another  State. 

Double  Office  Holding;  Prosecuting  Attorney  of  County 
Recorder's  Court  and  Mayor 

8  June  1954 

It  is  thought  that  a  prosecuting  attorney  of  a  county  recorder's  court  is 
a  public  officer  within  the  contemplation  of  Article  XIV,  Section  7  of  the 
State  Constitution.  Therefore  it  is  thought  that  a  person  may  not  legally 
hold  this  office  and  at  the  same  time  serve  as  mayor  of  a  municipality  in 
this  State.  G.  S.  7-235 ;  G.  S.  128-16 ;  Article  2,  Chapter  128  of  the  General 
Statutes;  EDWARDS  v.  BOARD  OF  EDUCATION,  235  N.  C.  345; 
ATKINS  v.  FORTNER,  236  N.  C.  264;  Foard  v.  Hall,  111  N.  C.  369; 
BARNHILL  v.  THOMPSON,  122  N.  C.  493;  RHODES  v.  LOVE,  153  N.  C. 
468;  STATE  PRISON  v.  DAY,  124  N.  C.  362;  STATE  v.  HAMME,  180 
N.  C.  684. 

Sales  Tax;  Use  Tax;  Cotton  Gin  Machinery 

9  June  1954 

A  sale  of  cotton  gin  machinery  by  a  manufacturer  in  another  state  to 
a  North  Carolina  plant,  title  passing  and  delivery  being  made  before  the 
goods  reach  North  Carolina,  is  not  subject  to  a  sales  tax  in  North  Carolina. 
Since  such  a  sale  in  North  Carolina  would  be  classified  as  a  wholesale 
sale,  no  use  tax  is  levied  upon  the  use  of  such  machinery. 

Income  Tax;  Compensation  for  Services;  Honorarium 

9  June  1954 

When  a  person  of  long  experience  in  trust  administration  and  education 
is  requested  by  an  educational  institution  to  assist  it  in  establishing, 
organizing,  and  getting  into  operation  a  graduate  school  of  banking  and 
trust  administration,  and  pursuant  to  such  request  over  a  period  of  several 
months  travels  to  the  institution  and  spends  at  different  times  several 
weeks  there  advising  its  officers,  assisting  in  the  planning  of  the  curriculum, 
the  recruitment  of  a  faculty,  and  in  the  actual  instruction  of  students, 
an  honorarium  of  a  substantial  sum  of  money  paid  to  him  in  addition  to 
his  traveling  expenses  is  compensation  for  personal  services  and  reportable 
as  gross  income  even  though  there  was  no  contract  for  such  payment  and 
no  expectation  of  such  payment  by  the  person  rendering  such  services. 
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Municipal  Corporations;  Policemen;  Jurisdiction 

9  June  1954 

Even  though  the  mayor  of  a  town  has  criminal  jurisdiction  concurrent 
with  the  jurisdiction  of  a  justice  of  the  peace  of  any  offense  committed 
within  one-half  mile  beyond  the  corporate  limits  of  a  town,  this  does  not 
mean  that  policemen  of  a  town  are  clothed  with  the  power  of  arrest  beyond 
the  corporate  limits.  This  power  may  not  be  implied  from  the  power 
granted  to  the  mayor  in  such  cases. 

Administrators;  Payment  of  Costs  of  Administration  and  Commissions 
OF  Administrator  from  Recovery  in  Wrongful  Death  Action 

9  June  1954 

The  costs  of  administi'ation  and  the  commissions  of  the  administrator 
may  be  paid  from  the  recovery  in  a  wrongful  death  action.  Baker  v. 
R.  R.,  91  N.  C.  310.    Tieffenbrun  v.  Flannery,  198  N.  C.  397,  401. 

Public  Welfare;  Aid  to  Dependent  Children;  Definition  of  Stepmother 

10  June  1954 

Stepfather  is  defined  in  the  case  of  Owens  v.  Munden,  168  N.  C.  266, 
as  "the  husband  of  one's  mother  who  is  not  one's  father."  Conversely, 
stepmother  would  be  defined  as  "the  wife  of  one's  father  who  is  not  one's 
mother."  The  wife  of  a  man  who  is  the  father  of  illegitimate  children 
by  another  woman  would  not  have  the  relationship  of  stepmother  to  said 
children  in  the  absence  of  some  adjudication  of  paternity  or  legitimation 
of  the  children. 

Old  Age  Assistance  Lien;  Proceeding  by  City  to  Condemn 
Property  Covered  by  Lien 

10  June  1954 

Where  an  old  age  assistance  lien  has  been  filed  against  property  pur- 
suant to  G.  S.  108-30.1  and  a  city  wishes  to  acquire  title  to  a  portion  of  it 
in  order  to  open  a  city  street,  the  city  should  institute  condemnation  pro- 
ceedings as  set  out  in  G.  S.  160-205  et  seq.  and  Chapter  40  of  the  General 
Statutes. 

Mayors'  Courts;  Jurisdiction;  Removal  of  Case  to  a  Justice  of  the 

Peace 

10  June  1954 

The  provisions  of  G.  S.  7-147,  which  provide  that  trials  may  be  removed 
from  one  justice  of  the  peace  to  another,  are  not  applicable  to  mayors' 
courts.    In  the  case  of  STATE  v.  JOYNER,  127  N.  C.  541,  our  Court  held 
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that  the  provisions  of  this  section  apply  only  to  courts  of  justices  of  the 
peace,  and  in  a  prosecution  for  a  violation  of  a  town  ordinance  before  a 
mayor,  the  defendant  w^as  not  entitled  to  a  removal. 

License  Taxes;  Process  Tax;  Petitions  Under  Financial  Responsibility 
Act;  Section  157  of  the  Revenue  Act 

11  June  1954 

Persons  filing  petitions  under  G.  S.  20-279.2  of  the  1953  Financial 
Responsibility  Act  are  not  required  to  pay  the  process  tax  levied  by  Section 
157  of  the  Revenue  Act. 

License  Taxes;  Auditorium;  Operation  for  Less  Than  Three 

Days  per  Week;  Section  105 

11  June  1954 

An  auditorium  w^hich  presents  regnlarly  scheduled  moving  picture  shows 
and  also  presents  on  occasions  glee  club  concerts  and  performances  of 
student  dramatic  groups  is  not  entitled  to  the  relief  provisions  of  sub- 
section   (d)   of  Section  105  of  the  Revenue  Act. 

Counties;  Right  to  Pay  the  Travel  Expense  of  County  Superintendent 
OF  Welfare  Attending  Training  Courses  at  the  University 

11  June  1954 

Under  the  doctrine  of  GREENE  v.  KITCHIN,  a  county  may  probably 
legally  pay  the  cost  of  travel  of  its  county  superintendent  of  welfare 
attending  a  graduate  course  in  social  work  at  the  University. 

Criminal  Law;  Suspended  Sentence;  Cumulative  Sentences 

11  June  1954 

Where  a  suspended  sentence  has  been  put  into  effect  and  the  same  person 
is  convicted  of  a  subsequent  offense,  the  sentences  can  be  made  cumulative. 

Justices  of  the  Peace;  Jurisdiction;  Claim  and  Delivery 

11  June  1954 

Under  Article  IV,  Section  27  of  the  State  Constitution  justices  of  the 
peace  have  jurisdiction  of  civil  actions  founded  on  contract  wherein  the 
sum  demanded  shall  not  exceed  $200.00  and  wherein  the  title  to  real 
estate  shall  not  be  in  controversy.  The  same  section  provides  that  the 
General  Ass-embly  may  give  to  justices  of  the  peace  jurisdiction  of  civil 
actions  not  founded  on  contract  wherein  the  value  of  property  in  contro- 
versy does  not  exceed  $50.00.  It  is  held  that  a  proceeding  in  claim  and 
delivery  is  a  tort  action.    Therefore,  if  the  value  of  the  property  exceeds 
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$50.00  a  justice  of  the  peace  does  not  have  jurisdiction  of  the  claim  and 
delivery  part  of  the  proceeding  although  he  does  have  jurisdiction  of  the 
contract  part  of  the  action  when  the  sum  demanded  does  not  exceed  $200.00. 
G.  S.  7-122  gives  to  justices  of  the  peace  this  jurisdiction.  See  also  KISER 
V.  BLANTON,  123  N.  C.  400;  MARTIN  v.  McNEELY,  101  N.  C.  634; 
GRIFFITH  V.  RICHMOND,  126  N.  C.  377;  NOVILLE  v.  DEW,  94  N.  C. 
43;  and  HARGROVE  v.  HARRIS,  116  N.  C.  418. 

Motor  Vehicles;  Municipal  Corporations;  Courts; 
Jurisdiction  of  Mayor 

14  June  1954 

A  mayor's  court  has  jurisdiction  of  the  offense  of  failing  to  stop  at  a 
stop  sign  and  of  the  offense  of  speeding  in  violation  of  a  city  ordinance 
fixing  a  speed  limit  on  the  streets  not  part  of  the  State  Highway  system 
and  not  maintained  by  the  State  Highway  and  Public  Works  Commission. 
A  mayor's  court  does  not  have  jurisdiction  over  the  offense  of  speeding 
over  streets  which  are  part  of  the  State  highway  system  and  are  maintained 
by  the  State  Highway  and  Public  Works  Commission.  The  jurisdiction  of 
the  mayor  over  the  offense  of  passing  a  red  light  depends  upon  the  penalty 
fixed  by  the  city  ordinance. 

(1)  Ad  Valorem  Taxation;  Personal  Property  Taxes;  No  Lien  on 
After  Acquired  Real  Property 

(2)  Poll  Taxes;  No  Lien  on  After  Acquired  Real  Property 

15  June  1954 

Poll  taxes  and  personal  property  taxes  for  a  particular  year  do  not 
become  a  lien  on  real  property  acquired  by  the  taxpayer  subsequent  to 
January  1st  of  the  year  in  which  the  poll  and  personal  property  taxes  were 
levied. 

Sales  Tax;  Exemption;  Blind  and  Physically  Handicapped  Merchants 

15  June  1954 

The  sales  made  by  a  merchant  who  is  blind  or  laboring  under  some  other 
physical  handicap  are  not  exempt  for  that  reason  from  the  sales  tax. 

Motor  Vehicles;  Decals 

16  June  1954 

No  decal  or  other  nontransparent  material  may  be  placed  upon  the 
the  windshield  or  window  of  a  motor  vehicle  operated  on  the  highways  of 
North  Carolina  unless  the  same  has  been  approved  by  the  Commissioner 
of  Motor  Vehicles. 
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Motor  Vehicles;  Overweight;  Highway  Patrol 

16  June  1954 

A  member  of  the  State  Highway  Patrol  or  a  police  officer  may  stop  a 
vehicle  suspected  of  being  overweight  and  cause  it  to  be  weighed.  This 
includes  the  right  to  forbid  movement  of  the  vehicle  for  such  time  as  is 
reasonably  necessary  to  weigh  it,  including  a  reasonable  period  for  pro- 
curing the  necessary  scales. 

Elections;  Absentee  Ballots;  Effect  of  Being  Sworn  to  Before  Clerk 
Superior  Court  Who  is  Candidate  in  the  Election 

16  June  1954 

The  administering  of  oaths  by  the  clerk  of  the  superior  court  on  absentee 
ballots  voted  in  an  election  in  which  he  is  a  candidate  would  not  invalidate 
the  ballots,  as  the  clerk's  acts  are  administerial  and  not  judicial.  OWENS 
V.  CHAPLIN,  228  N.  C.  705. 

Election  of  School  Principals 

16  June  1954 

Local  school  committees  are  not  required  to  hold  public  meetings  for  the 
election  of  school  principals  and  are  not  required  to  record  their  votes  in 
meetings  held  for  this  purpose,  but  have  a  right  to  do  so  if  they  see  fit. 
They  have  a  right  to  have  executive  sessions  if  deemed  necessary.    There 
I      is  no  statute  which  requires  them  to  hold  open  meetings. 

i       Municipal  Corporations;  Care  of  Cemeteries;  Cemetery  Care  Funds 

I 

I  16  June  1954 

Cemetery  care  funds  established  under  G.  S.  160-258  may  not  be  trans- 
ferred to  the  general  expense  fund  of  a  municipality.  G.  S.  160-259 
specifically  provides  for  the  application  of  such  funds  for  the  purposes 
therein  stated  and  also  provides  that  such  funds  shall  be  kept  separate 
and  shall  not  be  used  for  any  other  purpose  or  by  the  city  in  its  other 
affairs. 

Adoption;  Residency  Requirements  of  G.  S.  48-4 (c) 

18  June  1954 

A  person,  after  meeting  the  residency  requirements  of  the  adoption  law, 
would  not  then  lose  the  same  by  being  sent  overseas  in  the  Armed  Forces, 
it  being  his  intention  to  return  to  this  state  and  continue  his  former 
residence,  and  when  he  does  in  fact  return  and  resume  his  residence  in 
this  state. 
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Ad  Valorem  Taxation;  Personal  Property;  Ocean-Going  Vessels 

18  June  1954 

Ocean-going  vessels  are  not  subject  to  any  special  ad  valorem  property 
tax  exemption  merely  because  such  vessels  are  ocean-going. 

County  Veterans  Service  Officer;   No  Requirement  that 
Service  Officer  Be  a  Veteran 

18  June  1954 

A  county  veterans  service  officer  appointed  under  authority  of  G.  S. 
165-6  is  not  required  by  law  to  be  a  veteran. 

Mortgages;  Assignment  of  Chattel  Mortgage;  Cancellation 

22  June  1954 

G.  S.  45-37(2)  authorizes  the  Register  of  Deeds  to  cancel  a  mortgage 
when  the  instrument  accompanied  by  the  bond  or  note  is  presented  to  him 
with  the  endorsement  of  payment  and  satisfaction  appearing  thereon  by 
the  payee,  mortgagee  or  assignee.  There  seem.s  to  be  no  statute  stipulating 
whether  the  assignment  of  a  chattel  mortgage  must  be  on  the  instrument 
itself  or  whether  it  may  be  by  a  separate  instrument.  It  would  seem  that 
the  assignment  may  be  made  either  upon  the  mortgage  itself  or  by  a 
separate  instrument.  BANK  v.  SAULS,  183  N.  C.  165  and  WEIL  v. 
DAVIS,  168  N.  C.  298. 

Marriage  Laws;  Marriage  Between  a  White  Person  and  a 

Japanese  National;  Marriage  Between  a  Negro 

AND  A  Japanese  National 

23  June  1954 

There  is  no  legal  prohibition  against  the  marriage  of  a  white  person 
and  a  Japanese  National;  neither  is  there  any  prohibition  against  the 
marriage  of  a  Negro  and  a  Japanese  National.  If  a  marriage  ceremony 
is  legally  performed  in  a  foreign  state,  it  will  be  recognized  in  this  State. 

Elections;  Municipal  Election  for  Annexation  of  Territory;  No 

Period  of  Time  Before  of  After  Other  Elections  in 

Which  Election  Can  Be  Held 

23  June  1954 

When  an  election  is  to  be  held  for  the  purpose  of  extending  the  corpo- 
rate limits  of  a  municipality  under  Article  36  of  Chapter  160  of  the  General 
Statutes,  there  is  no  period  of  time  necessary  to  elapse  before,  after  or 
between  any  primary  or  second  primary  or  other  election. 
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Schools;  Authority  of  County  Board  of  Education  to  Create  an 

Obligation  for  the  Purchase  of  Property  to  Be  Used  for 

School  Purposes 

24  June  1954 

There  seems  to  be  no  statute  authorizing  a  county  board  of  education 
to  purchase  property  and  execute  purchase  money  notes  and  deeds  of  trust 
to  secure  a  balance  of  the  purchase  price.  It  is  thought  that  the  General 
Assembly  has  the  authority  to  authorize  such  a  transaction  by  a  local  act. 
VAUGHN  V.  COMMISSIONERS,  118  N.  C.  636. 

Counties;  Investment  of  Proceeds  of  Bond  Issue 

24  June  1954 

G.  S.  159-49.1  authorizes  the  temporary  investment  of  unused  proceeds 
of  the  sale  of  bonds  by  counties  or  municipalities  in  U.  S.  Government 
Bonds  or  bonds  or  notes,  the  payment  of  which  is  guaranteed  by  the 
United  States,  or  in  bonds  or  notes  of  the  State  of  North  Carolina  or  in 
bonds  of  any  county,  city  or  town  of  North  Carolina  which  have  been  ap- 
proved by  the  Local  Government  Commission  for  the  purpose  of  such 
investment.  There  seems  to  be  no  reason  why  a  county  may  not,  under 
such  circumstances,  invest  in  its  own  bonds. 

Elections;  Registration;  Voters'  Qualifications  Previously 
Passed  Upon 

24  June  1954 

Where  a  voter  has  been  passed  upon  by  a  registrar  as  to  his  qualifications 
and  has  been  registered,  another  registrar  cannot  subsequently  re-examine 
the  voter's  qualifications  in  absence  of  a  proper  challenge  either  made  on 
challenge  day  or  when  the  voter  offers  to  vote. 

Municipal  Corporations;   Salary  of  City  Council  Under  Plan  D 

24  June  1954 

The  salaries  of  city  councilmen  under  Plan  D  form  of  government  may 
be  increased  to  an  amount  not  exceeding  $600.00  a  year  for  each  member, 
but  no  increase  shall  become  effective  during  the  year  in  which  the  increase 
is  voted. 

Municipal  Corporations;  Temporary  Absence  of  Mayor;  Appointment 

of  Mayor  Pro  Tem 

24  June  1954 

!  Under  the  general  municipal  law,  in  the  event  of  the  absence  of  a  mayor, 
the  board  of  commissioners  may  appoint  one  of  their  number  mayor  pro 
tem  to  exercise  the  duties  of  mayor. 
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Income  Taxes;  Gross  Income;  Postal  Employees 

25  June  1954 

A  North  Carolina  resident  receiving  compensation  within  North  Caro- 
lina from  the  United  States  Post  Office  Department  for  services  rendered 
such  Department  in  North  Carolina  is  subject  to  the  Income  Tax  on  such 
wages. 

Adoption;  G.  S.  48-9,  Subsection  (d) ;  Consent  When  Mother  is 
Mentally  Incompetent 

25  June  1954 

If  a  court  finds  as  a  fact  that  the  mother  of  an  illegitimate  child  has 
been  adjudged  mentally  incompetent,  then  a  next  friend  may  be  appointed 
by  the  court  to  give  or  withhold  consent  for  the  adoption  of  the  child 
pursuant  to  the  provisions  of  G.   S.  48-9,  Subsection    (d). 

Sales  Taxes;  Exemptions;  Sales  to  Educational  Institutions 

25  June  1954 

Sales  of  tangible  personal  property  to  educational  institutions  not 
operated  for  profit  are  exempt  from  the  sales  tax. 

Municipal  Ordinances;  License  Taxes;  Need  for  Annual  Levy 

25  June  1954 

A  Privilege  Tax  Ordinance  adopted  under  the  authority  of  G.  S.  160-56 
does  not  have  a  continuing  eflFect  and  must  be  re-enacted  each  year. 

Municipal  Ordinances;   Prohibition  of  Business;   Renting  of 
Motor  Scooters 

25  June  1954 

The  Town  of  Carolina  Beach  has  no  authority  to  prohibit  the  operation 
of  a  business  engaged  in  renting  motor  scooters  and  has  no  authority  to 
prohibit  the  operation  of  motor  scooters  within  the  Town  limits. 

Motor  Vehicles;  Driver's  License;  Police  Officers; 
Exhibition  of  License 

28  June  1954 

It  is  not  a  criminal  offense  for  a  person  in  charge  of  an  automobile  to 
refuse  to  exhibit  his  driver's  license  to  an  officer  not  in  uniform  where 
the  vehicle  has  not  been  involved  in  an  accident.  It  is  not  a  criminal 
offense  to  resist  an  unlawful  arrest. 
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Election  Laws;  Filing  Fees;  Justices  of  the  Peace 

28  June  1954 

A  justice  of  the  peace  is  not  permitted  to  deduct  the  expenses  of  running 
his  office  in  calculating  the  amount  of  filing  fee  he  is  required  to  pay  in 
order  to  participate  in  a  primary  election. 

Schools;   Sale  of  Personal  Property 

28  June  1954 

Under  the  provisions  of  G.  S.  115-86,  as  amended  by  Chapter  153,  Session 
Laws  of  1953,  personal  property  which  has  become  unnecessary  for  public 
school  purposes  may  be  sold  at  private  sale  only  after  the  same  has  been 
advertised  for  sale  at  public  auction  as  required  by  this  section  and  all 
bids  rejected  by  the  Board  as  being  inadequate. 

Schools;  Authority  to  Permit  Use  of  School  Property  for  Other 
Than  School  Purposes;  Use  of  Activity  School  Buses 

28  June  1954 

Under  the  pi'ovisions  of  G.  S.  115-95  and  the  decisions  in  SMITH  v. 
HEFNER,  235  N.  C.  1  and  BONEY  v.  KINSTON  GRADED  SCHOOLS, 
229  N.  C.  136,  it  is  thought  that  the  Board  of  Trustees  of  a  city  administra- 
tive unit  have  authority  to  allow  school  property  to  be  used  as  a  site  for 
miniature  golf  course,  sponsored  by  a  local  civic  organization  provided  the 
contract  reserves  for  school  purposes  the  primary  use  of  the  property.  In 
other  words,  the  lease  to  the  civic  organization  must  not  interfere  with 
the  use  of  the  property  for  school  purposes  and  the  lease  should  provide 
that  it  is  to  be  terminated  at  any  time  the  Board  of  Trustees  finds  that 
this  particular  part  of  the  campuc  is  needed  for  a  school  purpose. 

Since  the  operation  of  a  recreational  program  under  Article  12,  Chapter 
160  of  the  General  Statutes,  is  a  city  function  as  opposed  to  a  school 
function,  it  is  doubtful  that  the  trustees  of  a  city  administrative  unit  have 
authority  to  allow  the  use  of  a  school  activity  bus  for  the  transportation 
of  children  in  connection  with  the  city  recreation  program.    G.  S.  115-45.1. 

Marriage  Laws;  Authority  to  Perform  Marriage  Ceremony;  No 

Necessity  for  Obtaining  a  License  to  Perform  a  Marriage 

Ceremony 

30  June  1954 

An  ordained  minister  of  the  Gospel  is  authorized  by  law  to  perform  a 
marriage  ceremony.  An  ordained  minister  of  the  Gospel  is  not  required  to 
obtain  a  license  authorizing  him  to  perform  marriage  ceremonies  in  this 
State. 
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REPORT  OF  THE  DIRECTOR  OF 

THE  BUREAU  OF  INVESTIGATION 

TO  THE 

ATTORNEY  GENERAL  FOR  THE  BIENNIUM 

JULY  1,  !952  TO  JULY  1,  1954 

30  August  '54 

Honorable  Harry  McMullan 
Attorney  General 
State  of  North  Carolina 
Raleigh,  North  Carolina 

Re:  Biennial  Report 

Dear  Mr.  McMullan: 

There  is  submitted  herewith  the  Biennial  Report  for  the  State  Bureau 
of  Investigation  covering  the  Fiscal  Years  1952-1953  and  1953-1954. 

Effective  June  1,  1953  Mr.  James  F.  Bradshaw,  Jr.  was  promoted  to 
the  position  of  Assistant  Director.  Mr.  George  E.  Canady  was  promoted 
to  Supervising  Agent  for  the  Eastern  District  of  North  Carolina,  replacing 
Mr.  Bradshaw  in  that  position.  Mr.  Guy  L.  Scott  remained  as  Supervising 
Agent  for  the  Western  District.  There  have  been  several  territorial  changes 
among  the  Special  Agents  with  the  long-range  view  toward  more  effective 
coverage  of  the  State  and  a  more  equitable  distribution  of  the  case  load. 
The  present  staff  of  the  Bureau  totals  thirty-three,  including  nineteen 
Special  Agents,  two  supervising  Agents,  four  Specialists,  a  Chief  Clerk, 
and  five  Stenographers. 

As  of  July  1,  1953  the  Bureau  assumed  the  new  duties  created  by  the 
1953  General  Assembly  which  established  initial  jurisdiction  for  this 
Bureau  in  the  investigation  of  violations  of  the  State  Narcotic  Act.  Cir- 
cumstances to  date  have  prevented  the  assignment  of  more  than  one  Special 
Agent  to  these  duties  but  effective  August  1,  1954  an  additional  Special 
Agent  was  assigned  to  narcotics  investigations.  In  addition  to  numerous 
local  investigations  and  arrests,  the  Bureau  in  cooperation  with  Federal 
narcotic  agents,  has  been  successful  in  breaking  up  two  large  narcotic 
rings  within  this  State,  both  of  which  had  national  ramifications. 

The  requests  for  assistance  of  the  Bureau  have  continued  to  show  a 
steady  increase.  During  the  year  1952-1953  the  Bureau  engaged  in  1,734 
new  investigations,  an  increase  of  16.8  per  cent  over  the  preceding  year, 
and  for  the  year  1953-1954  engaged  in  2,332  new  investigations,  an  increase 
of  34.5  per  cent  over  1952-1953.  This  necessitated  a  total  of  11,733  hours 
of  overtime  by  the  field  Agents.  Reduced  to  a  standard  eight  hour  day,  this 
represents  1,470  working  days  or  the  equivalent  of  six  years.  This  further 
represents  an  average  of  587  hours  overtime  or  73  working  days  per  field 
Agent. 

While  the  toxicological,  serological  and  biochemical  work  of  the  Bureau 
has  heretofore  been  handled  on  contract  basis,  the  increase  in  requests  for 
analyses   of   this   nature   has   clearly   demonstrated   the   necessity  for   the 
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employment  of  a  full  time  chemist  for  the  Bureau.  An  appropriation  will 
be  requested  in  the  next  biennium  to  provide  for  this  addition  to  the  staff. 

The  1953  General  Assembly  appointed  a  commission  to  study  State 
government  with  regard  to  over-lapping  functions,  re-organization  and 
consolidation  of  activities.  The  Institute  of  Government,  Chapel  Hill,  was 
requested  to  make  this  survey  and  Mr.  Richard  Myren  has  recently  com- 
pleted a  study  of  the  North  Carolina  Department  of  Justice  and  State 
Bureau  of  Investigation.  Based  on  figures  compiled  by  him  I  have  included 
herewith  as  a  part  of  the  Biennial  Report,  graphs  demonstrating  the  in- 
crease in  activity  of  the  Bureau,  case  load  per  investigator,  and  the  cost 
per  investigation  for  each  year  since  this  Bureau  began  operating  in  1938. 

The  State  Bureau  of  Investigation  has  continued  to  receive  very  fine 
cooperation  from  the  Sheriffs'  Departments,  Police  Departments,  Solicitors, 
Judges,  Executive  Departments  of  the  State,  and  various  other  law 
enforcement  agencies. 

With  kind  personal  regards, 

Sincerely  yours, 

James  W.  Powell,  Director 
JWP:v 
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1  July  1952  to  1  July  1953 

The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year  1952-1953: 


Assults 

Burglary 

Forgery 

Homicide 

Larceny 

Robbery 

Sex  Offense. . . 
Miscellaneous 
TOTALS 


Sheriffs' 
Depts. 


31 
697 
51 
54 
122 
19 
22 
99 


1,095 


Police 
Depts. 


7 

344 

53 

9 
41 

5 

5 
41 


505 


High- 
way 
Patrol 


Solici- 
tors 


Judges 


Execu- 
tive 
Dept. 


30 


Cor- 
oners 


Misc. 


Totals 


5 

49 
1053 

2 

111 

1 

79 

5 

192 

- 

25 

1 

30 

21 

195 

The  following  statement  shows  the  source  of  requests  and  types  of  work 
performed  by  the  Technical  Division  during  the  period  from  1  July 
1952-1953: 


Sheriffs' 
Depts. 

Police 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

E.xeeu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

Fingerprint 

1,273 
50 

216 
21 

588 
71 

593 
25 

273 
10 

434 
54 

54 
5 

29 
5 

14 

- 

4 
451 

38 
12 

- 

207 

85 

366 

2,127 

Firearms 

84 

Document 

1,039 

Medico-Legal 
Examinations .  

31 

Photographs 

Printed 

1,455 

Phychograph 

Tests 

142 

TOTALS 

2,219 

1,389 

93 

14 

0 

505 

0 

658 

4,878 
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1  July  1953  to  1  July  1954 

The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year  1953-1954: 


Sheriffs' 
Depts. 

Police 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

Execu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

27 
997 
139 

63 
124 

27 

25 
126 

4 
301 
90 

8 

48 

8 

8 

88 

6 
2 
1 
3 
13 

4 

4 
1 
1 
4 
2 

4 
15 

5 

1 

8 
28 
1 
3 
1 
2 
80 

4 

7 

2 
17 

4 

1 
25 

42 

Burglary 

Forgery 

1,311 
276 

83 

194 

36 

40 

350 

TOTALS                  

1,528 

655 

29 

31 

5 

124 

11 

49 

2,332 

The  following  statement  shows  the  source  of  requests  and  types  of  work 
performed  by  the  Technical  Division  during  the  period  from  1  July 
1953-1954: 


Sheriffs' 
Depts. 

PoUce 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

Execu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

Fingerprint 

Examinations _     

5,897 

334 

558 

23 

7,076 
138 

3,399 

49 

891 

15 

5,368 

132 

413 

660 
8 

21 
10 

- 

1,305 

549 
12 

- 

305 
37 
170 

1,202 
4 

10,014 

Firearms 

441 

Document 
Examinations..                

2,934 

Medico-Legal 
Examinations 

38 

Photographs 

Printed 

14,855 

Phychograph 

Tests 

294 

TOTALS 

14,026 

9,854 

1,081 

31 

0 

1,866 

0 

1,718 

28,576 
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REPORT  OF  THE  DIVISION  OF  CRIMINAL 
AND  CIVIL  STATISTICS 

Article  3  of  Chapter  114  of  the  General  Statutes  of  North  Carolina  re- 
quires that  clerks  of  court  file  with  the  Department  of  Justice  reports 
covering  all  criminal  cases  disposed  of  in  all  courts  of  the  State,  with  the 
exception  of  offenses  tried  before  Justices  of  Peace  and  in  Mayor's  Courts 
of  cities  and  towns. 

The  following  material  is  arranged  in  numerical  order,  corresponding 
to  the  21  Judicial  Districts  of  the  State,  and  the  Superior  Court  statistics 
precede  those  relating  to  the  inferior  courts.  The  last  two  tables  in  the 
report  furnish  a  yearly  summary  of  a  selected  group  of  crimes  and  a  yearly 
summary  showing  the  total  number  of  cases  disposed  of  in  the  Superior 
and  inferior  courts  of  the  State. 

In  prior  reports  this  office  has  presented  a  tabular  summarization  indi- 
cating the  types  of  crimes  and  the  number  of  each  type  disposed  in  each 
Judicial  District.  This  tabular  material  consumed  a  vast  number  of  pages 
in  each  report  and  is  of  dubious  general  utility.  Consequently,  in  the 
interest  of  economy,  this  tabular  material  is  not  presented  in  this  report. 
Rather,  the  report  simply  indicates  for  each  Judicial  District  the  number 
of  convictions  obtained,  the  number  of  cases  in  which  a  nolle  prosequi  was 
taken,  the  number  of  cases  in  which  there  were  acquittals,  and  the  number 
of  cases  of  which  some  other  disposition  was  made.  Of  course,  the  material 
which  would  ordinarily  be  provided  in  this  tabular  presentation  has  been 
fully  completed  and  is  on  file  in  this  office.  Any  person  desiring  a  break- 
down of  the  figures  printed  according  to  the  specific  crimes  involved  may 
obtain  this  information  upon  request. 

During  the  biennium  1952-1953  a  total  of  38,821  criminal  cases  were 
disposed  of  in  the  Superior  Courts  of  the  State,  as  compared  with  a  total 
of  35,580  during  the  preceding  biennium.  And,  in  the  inferior  courts  of 
record  a  total  of  446,201  criminal  cases  were  disposed  of  in  the  biennium 
1952-1953,  as  compared  with  a  total  of  372,950  for  the  biennium  1950-1951. 
By  combining  the  total  dispositions  of  the  Superior  and  the  inferior  courts, 
it  appears  that  an  overall  total  of  485,022  cases  were  disposed  of  during 
the  biennium  just  past  as  against  408,530  for  the  biennium  1950-1951. 

This  overall  increase  of  76,492  represents  an  increase  of  slightly  more 
than  62%  over  the  increase  noted  in  the  biennium  1950-1951.  Furthermore, 
considering  together  the  convictions  obtained  in  1950-1951  and  those  ob- 
tained in  1952-1953,  it  appears  that  there  has  been  an  increase  during  the 
last  biennium  of  approximately  16%  over  the  preceding  biennium.  Since 
during  the  same  period  the  number  of  crimes  committed  in  the  entire 
United  States  increased  but  9%,  our  increase  in  North  Carolina  is  dis- 
tinctly in  excess  of  the  national  trend.  It  is  felt  that  this  marked  increase 
in  crimes  reported  in  North  Carolina  may  be  attributed  to  a  substantial 
extent  to  increased  efficiency  in  law  enforcement.  There  has,  however, 
undoubtedly  been  a  significant  increase  in  the  number  of  crimes  actually 
committed  each  year  in  North  Carolina.  If  this  increase  continues,  it  may 
require  legislative  attention. 

The  Department  wishes  to  express  appreciation  for  the  continuing 
cooperation  by  the  clerks  of  the  various  courts.    There  have  been,  on  a  few 
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occasions,  certain  minor  delinquencies,  but  these  have  been  cleared  up  and, 
generally  speaking,  clerks  have  recorded  the  activities  of  their  respective 
courts  promptly  and  accurately. 

As  w^as  pointed  out  in  the  report  of  this  Division  for  the  biennium 
1950-1951,  the  Division  also  gathers  certain  statistics  relative  to  civil  cases 
in  the  Superior  Courts.  At  this  time  we  have  not  undertaken  to  present 
an  analysis  of  these  figures  because  they  are,  in  their  very  nature,  not 
readily  susceptible  to  comprehensive  presentation.  Nevertheless,  the 
Division  is  now^  engaged  in  a  study  of  statistics  relative  to  divorces  granted 
in  North  Carolina  during  the  past  8  years  and  proposes  to  present  the 
results  of  this  study  in  the  next  biennial  report. 

The  material  here  presented  and  the  official  records  of  this  Division  upon 
which  this  material  is  based  represent  much  work  of  a  painstaking  and 
exacting  nature.  The  burden  of  this  work  devolves  on  this  office  and,  in 
part,  on  the  various  clerks  of  court.  Nevertheless,  we  feel  that  this  activity 
is  a  necessary  one  and  that  benefits  eventually  to  be  reaped  from  it  will 
fully  compensate  for  the  effort  involved.  The  correctness  of  this  assertion 
is  bolstered  by  the  consideration  and  this  statistical  information  constitutes 
the  only  permanent  and  comprehensive  record  on  which  any  study  of  the 
operation  of  criminal  laws  and  business  of  the  courts  of  disposing  civil 
cases  could  be  based. 


SUPERIOR  COURT 

1952  1953 

First  Judicial  District 

Convictions 390         Convictions 437 

Nol  Pros  56         Nol  Pros  84 

Acquittals     34         Acquittals     37 

Other  Dispositions   13         Other  Dispositions    7 


493  565 

Second  Judicial  District 

Convictions 570         Convictions 599 

Nol  Pros   195         Nol  Pros   228 

Acquittals  78         Acquittals   78 

Other  Dispositions    27         Other  Dispositions    17 


870  922 

Third  Judicial  District 

Convictions 366         Convictions 399 

Nol  Pros  54         Nol  Pros   49 

Acquittals  14         Acquittals 7 

Other  Dispositions    3         Other  Dispositions    8 

437  463 
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1952 


SUPERIOR  COURT 


Fourth  Judicial  District 


1953 


Convictions  637 

Nol  Pros   124 

Acquittals   92 

Other  Dispositions    42 


895 


Convictions 672 

Nol  Pros   168 

Acquittals   51 

Other  Dispositions    22 


913 


Fifth  Judicial  District 


Convictions  529 

Nol  Pros 162 

Acquittals 88 

Other  Dispositions    23 


802 


Convictions  483 

Nol  Pros   163 

Acquittals 95 

Other  Dispositions   45 


786 


Sixth  Judicial  District 

Convictions 559         Convictions 532 

Nol  Pros   140         Nol  Pros   152 

Acquittals   79         Acquittals   78 

Other  Dispositions   19         Other  Dispositions   37 


797 


799 


Seventh  Judicial  District 


Convictions 544 

Nol  Pros   105 

Acquittals 38 

Other  Dispositions    42 


729 


Convictions 594 

Nol  Pros   . Ill 

Acquittals   58 

Other  Dispositions    36 

799 


Eighth  Judicial  District 

Convictions 798         Convictions 726 

Nol  Pros   107         Nol  Pros   172 

Acquittals 101         Acquittals 70 

Other  Dispositions   17         Other  Dispositions    38 


1,023 


1,006 


Ninth  Judicial  District 


Convictions 881 

Nol  Pros   152 

Acquittals 38 

Other  Dispositions    23 


Convictions 680 

Nol  Pros   120 

Acquittals 46 

Other  Dispositions    30 


1,094 


876 
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SUPERIOR  COURT 


1952 


1953 


Tenth  Judicial  District 

Convictions 923         Convictions   1,226 

Nol  Pros  125         Nol  Pros 159 

Acquittals   97         Acquittals   88 

Other  Dispositions    22         Other  Dispositions    13 


1,167 


Eleventh  Judicial  District 


1,486 


Convictions 674 

Nol  Pros   44 

Acquittals 48 

Other  Dispositions    16 

755 


Convictions 726 

Nol  Pros   82 

Acquittals 40 

Other  Dispositions    42 


890 


Twelfth  Judicial  District 

Convictions 1,171         Convictions 1,118 

Nol  Pros   124         Nol  Pros   144 

Acquittals 64         Acquittals   38 

Other  Dispositions    29         Other  Dispositions    5.7 


1,388 


1,357 


Thirteenth  Judicial  District 

Convictions 415         Convictions 577 

Nol  Pros   32         Nol  Pros   79 

Acquittals   50         Acquittals 46 

Other  Dispositions    25         Other  Dispositions    25 


522 


727 


Fourteenth  Judicial  District 


Convictions  858 

Nol  Pros 117 

Acquittals Ill 

Other  Dispositions   63 


Convictions 952 

Nol  Pros   115 

Acquittals 95 

Other  Dispositions    74 


1,149 


1,136 


Fifteenth  Judicial  District 


Convictions 607 

Nol  Pros   106 

Acquittals 45 

Other  Dispositions   32 


Convictions 743 

Nol  Pros   132 

Acquittals   50 

Other  Dispositions   35 


790 


960 
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SUPERIOR  COURT 
1952  1953 

Sixteenth  Judicial  District 

Convictions 789         Convictions 891 

Nol  Pros   45         Nol  Pros 18 

Acquittals 57         Acquittals 52 

Other  Dispositions   31         Other  Dispositions   31 


920  992 

Seventeenth  Judicial  District 

Convictions 1,058         Convictions 1,076 

Nol  Pros  237         Nol  Pros   335 

Acquittals 58         Acquittals   56 

Other  Dispositions    48         Other  Dispositions   50 


1,401  1,517 

Eighteenth  Judicial   District 

Convictions 867         Convictions 607 

Nol  Pros   251         Nol  Pros  128 

Acquittals   27         Acquittals 12 

Other  Dispositions   16         Other  Dispositions    27 


1,161  774 

Nineteenth  Judicial  District 

Convictions 471         Convictions 476 

Nol  Pros   225         Nol  Pros   92 

Acquittals   38         Acquittals  15 

Other  Dispositions   10         Other  Dispositions   10 


744  593  ; 

Twentieth  Judicial  District 

Convictions 551         Convictions 711 

Nol  Pros  230         Nol  Pros   188 

Acquittals 16         Acquittals 12 

Other  Dispositions   13         Other  Dispositions   11 


810  922 

Twenty-First  Judicial  District 

Convictions 865         Convictions 1,091 

Nol  Pros   73         Nol  Pros   115 

Acquittals   33         Acquittals   48 

Other  Dispositions   10         Other  Dispositions   27 

981  1,281 
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SUMMARY  REPORT 

SUPERIOR  COURT 


Offense 


Assault 

Assault  and  battery 

Assault  with  deadly  weapon 

Assault  on  female 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape 

Assault — secret 

Drunk — drunk  &  disorderly 

Possession — illegal  whiskey 

Possession  for  sale — sale 

Manufacturing — possession  of  material  for. 

Transportation 

Violation  liquor  laws 

Driving  drunk 

Reckless  driving 

Hit  and  run 

Speeding 

Auto  license  violations 

Violation  motor  vehicle  laws 

Breaking  and  entering --- 

and  larceny 

and  receiving 

Housebreaking 

and  larceny 

and  receiving 

Storebreaking 

and  larceny --. 

and  receiving 

Larceny 

Larceny  &  receiving 

Larceny  from  the  person 

Larceny  by  trick  &  device 

Larceny  of  automobile 

Temporary  larceny - 

Murder — first  degree 

Murder — second  degree 

Manslaughter 

Burglary — first  degree 

Burglary — second  degree 

Abandonment 

Abduction 

Affray 

Arson 

Bigamy 

Bribery 


1952 


Convictions 


360 

19 

725 

277 

216 

62 

7 

706 

258 

204 

42 

95 

512 

1,825 

653 

151 

504 

663 

375 

393 

585 

348 

19 

159 

53 

15 

67 

113 

575 

241 

42 

1 

287 

23 

145 

50 

189 

47 

8 

38 

1 

40 

32 

33 

3 


Other 
Dispositions 


127 

24 

268 

136 

62 

32 

5 

143 

60 

47 

5 

20 

138 

478 

258 

51 

71 

112 

188 

139 

95 

21 

5 

10 


11 

243 

51 

16 

1 
73 

8 
50 

4 

104 

15 

1 
31 

1 

19 
24 
10 

7 


1953 


Convictions 


291 

14 

701 

307 

290 

63 

10 

873 

260 

228 

69 

90 

507 

1.751 

709 

109 

535 

508 

509 

373 

791 

483 

16 

70 

38 

7 

90 

160 

678 

241 

49 

7  . 

254 

48 

165 

70 

207 

33 

14 

29 

5 

30 

59 

54 

5 


Other 
Dispositions 

155 

10 

262 

120 

80 

36 

3 

160 

57 

66 

18 

20 

135 

514 

259 

42 

72 

69 

321 

89 

99 

53 

3 

6 

4 

1 

10 

7 

232 

107 

20 

1 

41 

6 

76 

7 

102 

10 

38 
1 

17 
24 
4 
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SUMMARY  REPORT 

SUPERIOR  COURT 


Offense 


Burning  other  than  arson 

Carrying  concealed  weapon 

Contempt 

Conspiracy 

Cruelty  to  animals 

Disorderly  conduct 

Disorderly  house 

Disposing  of  mortgaged  property. 

Disturbing  religious  worship 

Violation  of  election  laws 

Embezzlement 

Escape 

Failure  to  list  tax 

Food  and  drug  laws 

Fish  and  game  laws 

Forcible  trespass 

Forgery 

Fornication  and  adultery 

Gaming  and  lottery  laws 

Health  laws 

Incest 

Injury  to  property 

Municipal  ordinances 

Nonsupport 

Nonsupport  of  illegitimate  child. . 

Nuisance 

Official  naisconduct 

Perjury 

Prostitution 

Rape 

Receiving  stolen  goods 

Removing  crop 

Resisting  officer 

Robbery 

Seduction 

Slander 

Trespass 

Vagrancy 

Worthless  check 

False  pretense 

Carnal  knowledge,  etc 

Crime  against  nature 

Slot  machine  laws 

Kidnaping 

Revenue  act  violations 

Miscellaneous 


TOTALS. 


TOTAL  CASES. 


Convictions 


1 

148 
15 
52 

4 
87 

9 
12 

3 


143 

82 
4 


Other 
Dispositions 


26 

173 

624 

54 

88 

18 

11 

113 

152 

302 

69 

32 


15 
42 
51 

105 

7 

99 

240 

6 

3 

54 

23 

177 
64 
34 
58 


5 
3 

164 


14,523 


Convictions 


55 

49 

42 

1 

10 

46 

100 

132 

25 

4 

1 

12 

24 

47 

23 

4 

32 

84 

13 

4 

32 

17 

61 

38 

18 

35 


1 

106 


4,434 


18,957 


84 
5 

72 

1 

105 

12 

31 


139 
60 
4 


2 
177 
839 
54 
58 
10 
11 
66 
84 
411 
56 
15 


110 

189 

7 

3 

64 

13 

323 

126 

20 


5 
147 


16,316 


Other 
Dispositions 


19 

59 

46 

35 

2 

7 

63 

67 

158 

37 

4 


44 
15 

1 
30 
61 
15 

1 
42 
24 
74 
63 
22 
16 


125 


4,548 


19,864 
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INFERIOR  COURT 

1952  1953 

First  Judicial  District 

Convictions 5,640         Convictions 4,342 

Nol  Pros 163         Nol  Pros   , 123 

Acquittals 121         Acquittals 135 

Other  Dispositions    384         Other  Dispositions   466 


6,308  5,066 

Second  Judicial  District 

Convictions 10,074         Convictions 11,047 

Nol  Pros  1,181         Nol  Pros  883 

Acquittals 510         Acquittals 672 

Other  Dispositions   532         Other  Dispositions   741 


12,298  13,343 

Third  Judicial  District 

Convictions 8,037         Convictions 7,244 

Nol  Pros   580         Nol  Pros  520 

Acquittals  291         Acquittals 224 

Other  Dispositions   276        Other  Dispositions  283 


9,184  8,271 

Fourth  Judicial  District 

Convictions 10,528         Convictions 10,381 

Nol  Pros  874         Nol  Pros   1,045 

Acquittals 348         Acquittals 320 

Other  Dispositions   5C0         Other  Dispositions   452 


12,294  12,198 

Fifth  Judicial  District 

Convictions 4,416         Convictions 4,447 

Nol  Pros  313         Nol  Pros  365 

Acquittals  212         Acquittals 168 

Other  Dispositions    193         Other  Dispositions   276 


5,134  5,256 

Sixth  Judicial  District 

Convictions 7,191  Convictions 6,494 

Nol  Pros  619  Nol  Pros  619 

Acquittals  591  Acquittals  464 

Other  Dispositions   517  Other  Dispositions   623 

8,943  8,200 
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INFERIOR  COURT 


1952 


1953 


Seventh  Judicial  District 

Convictions 11,714        Convictions 13,511 

Nol  Pros  321         Nol  Pros  678 

Acquittals 563         Acquittals 822 

Other  Dispositions   375         Other  Dispositions   452 


12,972 


15,463 


Eighth  Judicial  District 


Convictions 10,838 

Nol  Pros   1,328 

Acquittals 765 

Other  Dispositions   825 


Convictions 9,518 

Nol  Pros 1,048 

Acquittals 763 

Other  Dispositions   567 


13,756 


11,896 


Ninth  Judicial  District 

Convictions 16,234         Convictions 16,895 

Nol  Pros  1,261         Nol  Pros  630 

Acquittals 600         Acquittals  625 

Other  Dispositions   737         Other  Dispositions   726 


18,833 


18,876 


Tenth  Judicial  District 

Convictions 12,972         Convictions 13,290 

Nol  Pros  1,023         Nol  Pros  935 

Acquittals 1,030         Acquittals  916 

Other  Dispositions   992         Other  Dispositions   1,134 


16,017 


16,275 


Eleventh  Judicial  District 


Convictions 11,107 

Nol  Pros   654 

Acquittals 6 

Other  Dispositions   1,772 


Convictions 12,057 

Nol  Pros  615 

Acquittals 1 

Other  Dispositions    972 


13,539 


13,645 


Twelfth  Judicial  District 


Convictions  17,611 

Nol  Pros 995 

Acquittals 868 

Other  Dispositions   1,194 


Convictions 21,298 

Nol  Pros 1,072 

Acquittals 862 

Other  Dispositions   1,354 


20,667 


24,586 
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INFERIOR  COURT 


1952 


1953 


Thirteenth  Judicial  District 

Convictions 8,115         Convictions 8,361 

Nol  Pros  483         Nol  Pros   543 

Acquittals 525         Acquittals 434 

Other  Dispositions   450         Other  Dispositions   361 


9,573 


9,699 


Fourteenth  Judicial  District 

Convictions  23,293         Convictions 20,477 

Nol  Pros   809         Nol  Pros  850 

Acquittals  408         Acquittals 674 

Other  Dispositions    1,602         Other  Dispositions    1,341 


26,112 


23,342 


Fifteenth  Judicial  District 


Convictions 9,655 

Nol  Pros   490 

Acquittals  243 

Other  Dispositions   447 


Convictions  8,823 

Nol  Pros   462 

Acquittals 211 

Other  Dispositions   245 


10,836 


9,741 


Sixteenth  Judicial  District 

Convictions 9,054        Convictions 8,545 

Nol  Pros  520         Nol  Pros  296 

Acquittals  519         Acquittals 485 

Other  Dispositions   642        Other  Dispositions   656 


10,735 


9,982 


Eighteenth  Judicial  District 

Convictions 1,833         Convictions 2,143 

Nol  Pros   223         Nol  Pros  329 

Acquittals 197         Acquittals 198 

Other  Dispositions   230        Other  Dispositions   271 


2,483 


2,941 


Nineteenth  Judicial  District 


Convictions 6,173 

Nol  Pros 2 

Acquittals 1 

Other  Dispositions   468 


Convictions 6,430 

Nol  Pros  1 

Acquittals 2 

Other  Dispositions   366 


6,636 


6,799 
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INFERIOR  COURT 


1952 


1953 


Convictions 

Nol  Pros   

Acquittals   

Other  Dispositions 


Twentieth  Judicial  District 

, 793         Convictions , 

2         Nol  Pros   , 

, 3         Acquittals , 

, 45         Other  Dispositions 


845 


494 

9 

6 

18 


527 


Twenty-First  Judicial  District 

Convictions 5,479         Convictions 5,431 

Nol  Pros  167         Nol  Pros   205 

Acquittals 305         Acquittals 337 

Other  Dispositions   433         Other  Dispositions   572 


6,385 


6,545 
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SUMMARY  REPORT 

INFERIOR  COURT 


Offense 


Assault 

Assault  and  battery 

Assault  with  deadly  weapon 

Assault  on  female 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape 

Assault — secret 

Drunk — drunk  &  disorderly 

Possession — illegal  whiskey 

Possession  for  sale — sale 

Manufacturing — possession  of  material  for. 

Transportation 

Violation  liquor  laws 

Driving  drunk 

Reckless  driving 

Hit  and  run 

Speeding 

Auto  license  violations 

Violation  motor  vehicle  laws 

Breaking  and  entering 

and  larceny 

and  receiving 

Housebreaking 

and  larceny 

and  receiving 

Storebreaking 

and  larceny 

and  receiving 

Larceny 

Larceny  &  receiving 

Larceny  from  the  person 

Larceny  by  trick  &  device 

Larceny  of  automobile 

Temporary  larceny 

Murder — first  degree 

Murder — second  degree 

Manslaughter 

Burglary — first  degree 

Burglary — second  degree 

Abandonment 

Abduction 

Affray 

Arson 

Bigamy 

Bribery 


1952 


Convictions 


114 
30 


Other 
Dispositions 


1,717 

264 

2,472 

1,403 

232 

57 

14 

1,735 

587 

336 

59 

107 

587 

1,870 

2,498 

416 

1,919 

2,585 

2,313 

200 

196 

313 

35 

50 

71 

43 

81 

45 

1,220 

278 

59 

12 

301 

35 

116 


100 
64 


103 

7 

369 

34 

24 

5 


1953 


Convictions 


3,398 

402 

4,367 

3,291 

206 

7 


38,268 

4,032 

993 

175 

421 

3,342 

8,042 

11,951 

867 

47,392 

14,417 

20,892 

72 

43 

36 

5 


5 

2 

4 

7 

2,258 

442 

19 

5 

109 

117 

1 


123 

1 

1,524 

15 

6 

2 


Other 
Dispositions 


1,418 

190 

2,129 

1,410 

202 

53 

7 

2,077 

617 

326 

30 

124 

642 

1,800 

2,188 

446 

1,656 

2,105 

2,571 

222 

231 

289 

17 

28 

46 

56 

17 

148 

1,096 

214 

60 

4 

265 

42 

118 

3 

93 

49 


89 
7 
363 
30 
36 
3 
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SUMMARY  REPORT 

The  following  is  a  yearly  summary  of  all  cases  tried  in  the 
Superior  and  Inferior  Courts,  showing  the  total  number  of  cases 
in  which  convictions  were  obtained  or  other  dispositions  made. 


Convictions 

Other  Dispositions 

Superior 

Inferior 

Superior 

Inferior 

1948 - 

12,766 
1.3,387 
13,614 
13,720 
14,523 
15,316 

141,601 
137,986 
153,364 
161,738 
190,733 
191,228 

3,727 
3,883 
3,832 
4,414 
4,434 
4,548 

24,350 
23,131 

24,468 
29,380 
32,777 
31,423 

182,444 

1949      - 

178,477 

1950 

195,278 

1951 

209,252 

1952.    

242,507 

1953        .        .  -  

242,512 

The  following  tabulations  shows  the  number  of  convictions  ob- 
tained on  a  selected  group  of  crimes  in  the  Superior  and  Inferior 
Courts. 

SUPERIOR  AND  INFERIOR  COURT  CONVICTIONS 


Assaults 

Whiskey  Charges-. 

Driving  Drunk 

Reckless  Driving-. 

Speeding 

Larceny 

Muder-lst 

Murder-2nd 

Manslaughter 

Burglary-lst 

Burglary-2nd 

Arson 

Embezzlement 

Forgery 

Gaming  &  Lottery 

Prostitution 

Rape . 

Robbery 

Kidnapping 


1948 


13,862 

61,129 

8,538 

6,269 

19,559 

3,988 

30 

124 

213 

11 

31 

12 

137 

572 

2,629 

693 

15 

264 

5 


1949 


13,257 

45,627 

8,050 

7,068 

20,396 

4,114 

41 

107 

193 

14 

29 

17 

106 

645 

2,245 

488 

24 

213 

4 


1950 


13,256 

53,265 

9,264 

9,095 

26,887 

4,662 

43 

92 

208 

10 

42 

17 

224 

636 

1,759 

433 

17 

228 

0 


1951 


13,741 

48,789 

11,185 

11,103 

29,092 

5,346 

35 

130 

171 

21 

36 

64 

150 

596 

1,904 

187 

75 

191 

4 


1962 


13,606 

48,803 

11,277 

12,146 

43,432 

4,568 

151 

50 

193 

52 

8 

47 

174 

694 

1,406 

301 

53 

284 

6 


1963 


13,347 

49,258 

9,793 

12,660 

47,927 

4,227 

166 

70 

221 

37 

14 

74 

181 

925 

1,727 

173 

60 

220 
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INFERIOR  COURT 


Offense 


1952 


Convictions 


Other 
Dispositions 


1953 


Convictions 


Other 
Disposition  e 


Burning  other  than  arson 

Carrying  concealed  weapon 

Contempt 

Conspiracy 

Cruelty  to  animals 

Disorderly  conduct 

Disorderly  house 

Disposing  of  mortgaged  property. 

Disturbing  religious  worship 

Violation  of  election  laws 

Embezzlement 

Escape 

Failure  to  list  tax 

Food  and  drug  laws 

Fish  and  game  laws 

Forcible  tresspass 

Forgery 

Fornication  and  adultery 

Gaming  and  lottery  laws 

Health  laws 

Incest 

Injury  to  property 

Municipal  ordinances 

Nonsupport 

Nonsupport  of  illegitimate  child  _ 

Nuisance 

Official  misconduct 

Perjury 

Prostitution 


Receiving  stolen  goods  _ 

Removing  crop 

Resisting  officer 

Robbery 

Seduction 

Slander 

Trespass 

Vagrancy 

Worthless  check 

False  pretense 

Carnal  knowledge,  etc.. 
Crime  against  nature... 

Slot  machine  laws 

Kidnaping 

Revenue  act  violations . 
Miscellaneous 


TOTALS. 


1,068 
62 
5 

48 
2,929 
42 
150 
16 


1 
204 
16 
31 
23 
736 
29 


31 

298 

62 

2 

121 

285 

70 

448 

1,318 

93 

6 

1,214 

7,350 

2,675 

313 

309 


259 

2 

111 

97 

709 

44 

3 

9 

955 

549 

1,595 

110 


1 

2 
1,054 


190,773 


116 

83 

1 


28 

71 

387 

174 

191 

38 

12 

518 

1,088 

1,268 

169 

119 


72 
108 

15 

141 

218 

8 

16 
361 
273 
484 
105 

33 

68 


32,777 


1,143 

69 
60 

28 

2,885 

48 

153 


42 

279 

34 

5 

117 

344 

86 

497 

1,669 

83 

30 

1,086 

6,400 

2,718 

286 

290 


119 

139 

15 

75 

18 

828 

31 

1 

6 

841 

502 

1,705 

118 

7 

1 


1 

43 

1,142 


191,228 


199 
19 
69 
16 

714 
23 
97 
10 


109 

94 

1 


455 

188 

215 

20 

12 

456 

1,040 

1,136 

156 

27 

1 

16 

70 

69 

128 

15 

171 

209 

9 

23 

405 

242 

481 

174 

20 

50 

3 

8 

1 

633 


31,420 


TOTAL  CASES. 


223,550 


222,651 


INDEX 


Accounts     433 

Adjutant    General:    Opinions    to    47 

Accountants     433 

Abandonment;  Appointment  of   Guardian    228 

Abandonment;  Clerit  of  the  Superior  Court;   Finding    373 

Abandonment;  Foreign    Decree    402 

Abandonment;  Proceeding   to   Determine    199 

Acceleration  of  Final  Order   414 

Changing  Name   230,  307 

Consent;   County  Superintendent    330 

Consent;  Divorced    Parents    373 

Consent;  Mentally   Incompetent    75,   179,  341,  500 

Consent;  Publication     351 

Consent;  Revoked,   Dismissed,  or  Cancelled    76 

Child  Born  of  American  and  Japanese  Parents   399 

Death  of  Petitioner    331 

Examination  of  Parents'  Consent  by  Attorney    390 

Foreign;   Residence  in    North   Carolina    447 

Presumption      407 

Residency    Requirement    75,  275,  497 

Service  of  Process     75 

Service  of  Process;  Abandonment     .■ 214 

Service  of  Process;  Publication      488 

Surrender    Affidavit    74 

Surrender   of   the   Child    76 

Agriculture: 

Animal   Diseases    39 

Fertilizer;    Inspection   Fee    39 

Garbage  Law    42 

Inspection   Tax;    Bakery    40 

Opinions   to    Commissioner   of   Agriculture    39 

Products    Containing    Substitute   Ingredients    41 

Pure   Food,   Drug   and    Cosmetic   Act    41 

Weights   and    Measures    Division    40 

Weights   and   Measures;    Contract   Contrary  to   Statutes    42 

Airport  Authority:    Duty  of  Board  to  Require  Bond    246 

Amendment  to  N.  C.  Constitution :    Votes  Cast   225 

Architecture: 

Examiners;   State  Board;   Examination    443 

Supervision    of    Construction     341 

Unlicensed      358 

Violations   of   Statutes   Regulating  the  Practice  of  the  Profession    247 

Archives   and   History:    Preservation   of   Records    418 

Armories:    Funds   for   Construction   and   Maintenance    47 

Attorneys: 

Appearance     212 

Ethics;   Solicitor  of   Recorder's   Court;   Appearance  in   Civil  Action    490 

Fees;   Old   Age  Assistance    341 

Illegal    Practice;    Notaries    Public     432 

Illegal   Practice;   Real   Estate  Agent   Drawing   Deeds    260 

Practice  of  Law;  Tax  Returns   '. 431 

Attorney   General:    Summary   of   Activities    21 

Bad   Checks:     Penalty   for   Issuing   to   Department  of   Revenue    191 

Bail: 

Arrest;    Duty   to    Take   Accused    before   Magistrate    287 

Bonds;  Wife  of  Chief  of  Police  to  Represent  Bonding   Company    397 

Banks: 

Capital   Stock;    Increase    485 

Charitable    Donations     334 

Consolidation     461 

Funds  in  Joint  Account;   Survivorship    245 

Holding    Real    Estate    51 

Investment    in    Housing   Authority    202 

Investment   of    Corporate    Stock    370 

Loan  Limitations;  Public    Housing    Administration    50 

Loan  Limitations;   Guarantee   of   Mortgage    Notes    51 

Opinions  to  Commissioner  of   50 

Proof  of  Claim;  Payment;  Assignment   50 

Treasury  Tax  and  Loan  Deposit   51 

What  Constitutes;  Definition   51 

B 

Bastardy : 

Justices  of  the  Peace;  Removal  from  One  to  the  Other 271 

Nonsupport   Action    against   a   Putative   Father    274 

Beer  and   Wine:    (See  Intoxicating   Beverages) 

Board  of  Examiners  of  Plumbing  and  Heating  Contractors: 

Opinions  to 71 
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Board    of    Medical    Examiners: 

Opinions  to , 68 

Exemption  from  Sales  Tax    68 

Board   of  Nurse  Registration:    Authority  to   Charge    53 

Bonds: 

Delivery;    Effect   of   Delay    305 

Forfeiture;   Entering  Judgment   263 

Forfeiture;    Schools     428 

Issue  of  1868  and  1869    232 

Municipal;   Authorized  by  Vote   359 

Official    Bonds;    Renewal   each    Year    270 

State;   1868  and  1869    178 

Sheriff     413 

Year  1868  and  1869   258 

Budget   Bureau: 

Executive   Budget  Act;   Authority   of   Director  of  Budget    26 

Opinions  to 51 

Transfer  of  Funds  to  North  Carolina  Memorial  Hospital   53 

Building  and  Loan  Associations:     Amendments  to  Certificate  of  Incorporation    46 

Burial  Association  Commission: 

Mutual  Burial  Association;   Amendment  to  G.   S.  58-226 

Providing    Double   Assessments;    Charter    87 

Mutual  Burial  Associations;  Double  Benefits;  Health  Requirements;  Applicant's  Birth- 
day; Personal  Liability  of  Funeral  Director  in  Cases  of  Insolvency  of  Association     87 
Mutual    Burial    Associations;    Mutual    Burial    Associations    Commissioner;    Keduction 

of   Assessments   When    Surplus   Funds    Complies   with   Formula    87 

Opinions  to   87 

C 

Carolina-Virginia    Turnpike    Authority:    Expenses     28 

Cemeteries :    Perpetual   Care    487 

Census:   Farm  Surveys;  Duty  of  Commissioners   250 

Citizenship :    Restoration   Procedure    ". 301 

Civil  Actions: 

Pending    in    United    States    District    Court    10 

Pending    in    North    Carolina   Supreme   Court    8 

Pending    in    Superior   Courts    of   North    Carolina    5 

Pending  before  North   Carolina   Industrial  Commission    9 

Disposed   of  in  United   States  District  Court    11 

Disposed    of   in   United    States    Supreme   Court    10 

Disposed    of   in    Superior    Courts    of   North    Carolina    7 

Disposed    of   in    North    Carolina    Supreme    Court    9 

Disposed   of  before   North   Carolina   Industrial   Commission    9 

Disposed    of   in    California    Superior   Court    11 

Civil   Defense:    Authority  of  Director  to   Enter  into  Agreement  under   Federal  Matching 

Program   for    Civil   Defense    297 

Civil  Procedure: 

Ejectment    285 

Executions;  Allotment  of  Homestead   467 

Infants;   Judgments    255 

Judgment;   Content   of  Transcript    419 

Process    Serving    on    Sunday 260 

Service   by    Publication;    Soldiers    and    Sailors    Civil    Relief   Act    417 

Service   by    Publication;    Registering    Title    273 

Summons;    Alias    341 

Subpoena  of  Witnesses;   Name  of  Witness   Appearing  on  Warrant    362 

Tax    Warrant;     Priority     303 

Claim  and  Delivery: 

Duty  of   Sheriff  to  Hold   Property  for  Three  Days    187 

Justice  of  the  Peace    384 

Clerk    of    Superior   Court: 

Administering    Oath   to    Constable    236 

Appointment   of    Guardian    392 

Appointment   of   Guardians   for   Blind   Persons    397 

Authority    to    Act    as    Judge    of    Juvenile    Court    366 

Authority    to   Demand    Fee    in    Advance    85 

Attachment    and    Garnishment    212 

Commissions    Allowed    379 

Commissions   and   Fines    351 

Deputy;    Age    Requirement    400 

Deputy;  Authority  to  Issue  Warrants  in  Own  Name   345 

Deputy   Clerk;    Permit  to   Purchase  Weapon    434 

Deputy     Clerk;     Residency     181 

Fees 237 

Fees  Allowed  in  Addition  to  Salary   183 

Fees;   Emergency   Reserve   Fund    334 

Fees  for  Auditing   390 

Incompetents;    Authority   of   Clerk  to   Handle   Funds    273 

Investment    of    Trust    Funds     225 

Jurisdiction    of    Sureties     391 

Motion   for   Change  of  Venue    194 

Proceeding   for   Custody  of  Children    188 

Tax   Liability   Certificates    141 

Wills;   Deiwsitory    174 
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Wills;   Probate    165 

Wills;    Typewritten;    One    Witness     400 

Commissioner    of    Agriculture:    Opinions    to    39 

Commissioner  of  Banks:  Opinions  to 50 

Commissioner  of   Insurance:    Opinions   to    43 

Commissioner   of   Labor:    Opinions   to    42 

Commissioner  of   Paroles: 

Appropriation    for    Employing    Additional    Personnel    51 

Opinions    to    72 

Commissioner  of  Revenue:  Opinions  to 109 

Constitution:    Amendment;   Increasing   General   Fund  Tax   Limitation    315 

Constitutional  Law: 

Courts;   Countywide  Jurisdictions    218 

Evidence;   Admissibility   of  Blood   Samples   Taken   from 

Defendant   without   his    Consent    162 

Local,   Private  or  Special  Acts  Regulating  Labor,  Trade,   Mining  or  Manufacture   . .   304 

Prohibition    of    Carnivals     386 

Condemnation :     Discontinuance     222 

Conditional  Sales  Agreement:    Sale  Pursuant  to  Power  of  Sale   468 

Confederacy:    Bonds   182 

Confederate:   Debt   240,  270 

Constables : 

Authority   to   Serve    Process    320,  182 

Jurisdiction  to  Arrest   259 

Removal;  Neglect 320,  468 

Qualifications;   Resident    384,  250 

Contracts : 

Contracting  for  Deep  Well   472 

Bids;  Lowest   Responsible   Bid   on    Public   Contract    343 

Bids;  Public    367 

Fixtures    416 

Municipality   and   Electrical   Contractor    440 

Performance  Impossibility   Due  to  Legal   Prohibition    339 

Public;   Necessity  for  Competitive  Bidding    348 

Public;    Requirement    and    Specifications    47 

School  Board   Contracting   with   Member    349 

Splitting  of  Contracts;  Prohibition   407 

Contractors: 

Electrical;    Installation    by    Owner    428.  363 

Licenses;    Carpenters     258 

Licenses;  Requirements   222 

Conveyances :    Estates  by  the  Entirety    241 

Counties: 

Appropriations;  Office  Buildings    481 

Authority  to  Appropriate  for  Lighting  on  Athletic  Fields   293 

Auditing;   Welfare  Department    442 

Authority  to  Pay  for  Defense  of  Suit  Brought  against  Sheriff    251 

Blanket   Bond   for   County   Officers   and   Employees    343 

Board  of  Commissioners;   Power  to  Abolish  the  Office  of  County  Treasurer   228 

Bonds  for  Employees   264 

Bond   Issue;   Investment  of  Proceeds    499 

Commissioners;    Authority    to   Regulate   Hours   of   Work 

per  Week  for  County  Employees   360 

Commissioners;    Special   Proceedings;    Incompetents    331 

Contracts   Requiring  the  Payment  of  Money;   Duty  of 

Commissioners  to  Anticipate  the  Payments   161 

County  Manager    324 

Designation  of  Bank  as  Fiscal  Agent   234 

Detention   Home  for  Children;   Use  of  County  Funds    238 

Disbursements;   Publication    338 

Donations    to   Stock    Breeding    Cooperative    262 

Elections;  Filing  Fees    461 

Elections;   Rural    Fire    Protection    District    464 

Electrical   Inspection    253 

Electrical   Inspector;    Duties    474 

Employees;   Increased   Salaries    321 

Expenses;    Traveling;    Officer    Attending    Training    Course    495 

Finance   Act;    Bonds 328 

Fire  Departments;  Use  of  City  Water  Hydrants    314 

Fiscal  Control;  Expenditures  for  Jail   209 

Fiscal  Control  Act;  Budget  Amendments;  Budget   184 

Funds;    Purchase  of   Right-of-Way    461 

Indigents    Property;    Conveyance   to   Commissioners; 

Reconveyance   to   Sale   Beneficiary 356 

Insurance;    Authority   to    Pay   for    County   Physician    472 

Liability  for  Damage  to  State  Highway    229 

Liability    for    Medical    Services;    Indigents    244 

Limitation  upon   Public  Debt;   Referendum   Vote  of  the  People    198 

Plumbing   Inspections    413 

Prohibition    of   Carnivals    423 

Purchase  of  Fire  Truck   334 

Proper   Distribution   of   Federal   Forest   Funds   Paid   to  County    187 

Purchase  of  Shortwave  Radio  for  Sheriff's  Department   397 

Regular  and  Special  M^^tings  of  the  Board   312 
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Reward,   Apprehension  of  Criminals    165 

Salaries   of   Officers   and    Employers;    Limitation   on    Commissioners    346 

Sale;   Real  Property   416 

Sale    of    Courthouse    Property    165 

Surplus  Funds  Use 171 

Taxation ;   Pin  Ball  Machines    336 

Tort     Liability     216 

Treasurer;   Abolishment  of  Office    460 

Use   of    Beverage   Tax;    Salaries   of   Law    Enforcement   Officers    293 

County    Commissioners: 

Authority   to   Donate   to    Hospital    259,  248 

Appropriation    to    Boy    Scouts    213,  325 

Appropriations   to  Defray   Expenses   of   Servicemen's    Parade    385 

Appropriations    for    Water    Facilities     326 

Authority  to  Buy   and   Deed   Land    312 

Contracts   with    County   by    Commissioners    268 

Conveyance  of  County   Home  Property   to   County   Board   of  Education    441 

County   Accountant's    Duties   Assumed   by    Register   of   Deeds    420 

Expenditures    for    Office    Survey    337 

Filling  of  Vacancy   Prior  to  Beginning  of  Term    244 

Commissioners;   Increased   Salaries    318 

Insurance;   Authority  to  Take  Out   Liability   Insurance    443 

Jury    Lists;    Revision     429 

Levy  of  Taxes    186 

Tax  Levy  for  Hospital    175 

Use  of  General  Fund  Surplus   249 

Vacancies;    Method    of   Filling    456 

Courts: 

Appeal   from   Recorder's    Court   to    Superior   Court    247 

Costs    272 

Costs;  Discretion   of  Judge    257 

Costs;  Fees   for   Officers    301 

Costs;  Highway   Patrol;   Fees    381 

Costs;   Statute  of  Limitations    367 

Costs;  Stenographer;  Fee   317 

Costs;  Witness   Fees  to   Police  Officers    310 

Criminal    Procedure;    Venue    227 

Jury  Trial  in   Mayor's   Court    227 

Control  over  Docket   333 

County;  Authority  to  Issue  Writ  of  Habeas  Corpus    486 

Domestic    Relations    Courts;    Jurisdiction    242 

Domestic    Relations   and    Juvenile  Courts;    Transfer  of   Cases    242 

Establishment  of  Municipal   Recorder's   Court;   Transfer  of  Cases    355 

Fees;   Jurors    301 

General   County   Courts:    Terms    344 

Justice  of  the  Peace;    (See  "Justice  of  the  Peace") 

Juvenile;   Breaking  and   Entering    333 

Mayors;     Jurisdiction     312 

Mayor's   Court;  Mayor  Pro  Tern 412 

Mayor's  Court;  Removal   494 

Municipal:    Right   to   Reduce  Forfeited    Bonds    346 

Municipal  Clerk;  Fees  Collected   165 

Municipal    Recorder's    Court;    Deputy    Clerk     425 

Recorder's;   Assistant   Judge    387 

Recorder's;    Abolishment     381 

Recorder's   Court;   Double  Office  Holding    224 

Recorder's;   Judgment   Change    335 

Recorder's;   Municipal;    Fees    331 

Recorder's;    Superior;   Sentencing  to   County   Home    458 

Recorder's;    Territorial    Jurisdiction     438 

Recorder's    Court   and   Justice  of  Peace;    Concurrent   Jurisdiction    293 

Superior;    Docketing   Judgment    486 

Superior;   Jury  Tax   453 

Superior:    Seal    327 

Superior;    Sentence  of   Female  Under   18   Years   of  Age  in   Felony   Cases    60 

Suspended   Sentence    295 

Suspension  of  Sentence;  Duty  of  Clerk   295 

Transfer  of  Cases   from   Recorder's   Court  to   Superior  Court    260 

Transfer  of  Cases   from   Superior   Court  to  Recorder's   Court    276 

Witness   Fees  to  A.B.C.   Officers    347 

Coroners: 

Authority   to  Arrest   Sheriff    226 

Authority  to  Hold  Inquests  in   Federal  Parks    160 

Coi-porations: 

Contracts;   Interested   Parties    318 

Dissolution;   Newly   Discovered   Property    353 

Dissolution  by  Attorney  General    37I 

Donations;    Educational    Institutions    81 

Employees   used   as   Policemen    390 

Foreign;    Requirements    for    Domestication    193 

Religious  Pui-poses    480 

State;    Exemption    from    Manufacturer's    Excise   Tax    198 

Credit  Unions: 

Labor    Relations    40 

Use  of  Name  of  Savings  and  Loan  Institutions   39 
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Cruelty   to  Animals:    Justices   of  the   Peace;    Jurisdiction    426 

Criminal  Cases  Argued  by  Attorney  General  and  Associates  before  N.  C.   Supreme  Court     11 

Criminal  Law: 

Amenability  of  Landlord   to   Indictment   for   Instructing 

Tenant  to  Commit  a   Criminal  Act    63 

Arrests:   Authority   of  a   Private   Citizen  to   Make  an   Arrest    181 

Bail,   Recorder's   Court  Bail  Continues  to  Superior  Court    247 

Burglary;    Punishment    484,  470 

Concealed    Weapon;    Glove   Compartment   of   Car    411 

Contributing  to  the  Delinquency  of  a  Minor    374 

Evidence;    Competency   of  Testimony   at   Former   Trial   When 

Witness    Refuses  to  Appear    185 

Evidence;    Testimony    of   Wife;    Crime   against    Nature    375 

False  Pretense    163 

Fires;    Guarded   by   Watchman    63 

Issuing   Bad   Checks;   Aiding   and   Abetting    399 

Judgment:   Amending  or   Setting   Aside    72 

Judgments:    Sentences;    Commitments;   Amendments;    Clerk    471 

Juvenile   Courts;    Crime  Against    Nature    213 

Kidnapping     315 

Larceny  of  Automobile   339 

Larceny;   Bailee   246 

Misdemeanor:    Aiding    and    Abetting    168 

Public    Drunkenness;    Resisting   Arrest    458 

Spring  Guns   188 

Suspended   Sentence;   Attendance  at   Traffic   Safety   Schools    383 

Statute    of    Limitations;    Warrant    275 

Vagrancy;   Married   Female    387 

Weapons;   Concealed;   Out   of   State  Officer    481 

Criminal  Procedure: 

Appearance   Bonds    405 

Arrest;    City    Police;    Beyond    Corporate   Limit    312 

Arrest  Fees;  Highway  Patrol   312 

Arrest;    Jurisdiction     170 

Arrests:   Warrant    326 

Bail:    Drunken    Drivers    243 

Bail;  Prohibitions  as  to  Bailor   347 

Court  Costs;   Sheriff's   Fees    255 

Detainers    60 

Extradition:  Arrest  of  Fugitive   466 

Extradition;  Bail   490 

False   Representation:   Employment   Security  Act    167 

Forfeiture    of    Bail    Bond     214,  249 

Forfeiture   of   Recognizance:    Return   of   Sci.    Fa 241 

Habeas   Corpus;   Writ  of  Coram  NoVs    226 

Indictment;    Allegation   of  Previous   Offense    406 

Institution    of    Proceeding;    Citation    by    Highway    Patrol    361 

Minor  Offense;   Necessity  for  Lav?yer   452 

Nolo  Contendere;  Loss  of  Citizenship- 322 

Peace   Warrant;    Payment    of    Costs    190 

Prayer   for   Judgment;    Change  of   Conditions    429 

Probation;    Bond    73 

Recorder's    Court:    Remittance   of   Forfeiture   Bond    302 

Review    of   the   Constitutionality   of   Criminal    Trials    396 

Searches    and    Seizures:    Discovery   of   Contraband   While 

Searching   for   Evidence    261 

Search   and    Seizure;    Evidence    257 

Search   Warrant:   Deputy   Clerks:    Authority  to    Issue    347 

Search    Warrants;    Evidence   Obtained    During    Illegal    Search    205 

Search   Warrant;    Illegally   Obtained    Evidence;    Use   by 

Board   of  County  Commissioners    355 

Search    Warrants;    Intoxicating    Liquor;    Possession    in    Club    Lockers    221 

Search   Warrants;    John    Doe    490 

Search   Warrants;   Legal   Search  Without  Warrant    402 

Search    Warrants;    Obscene   Literature    433 

Search  Warrant;  Tourist  Camp   168 

Service  of  Process   340 

Solicitor:  Management  of  Case 489 

Suspended  Sentence;  Cumulative   495 

Warrants;    Counts     379 

Warrants;   Issuance  by  Justice  of  the  Peace   355 

Warrants;  Justices  of  the  Peace   368 

Warrants;   Service  by   City  Policemen    443 

Warrants;  Speeding    487 


Dead  Bodies :    Disposition  of 55 

Deeds: 

Conditions    subsequent;    Repugnancy    280 

Execution;   Acknowledgment;   Use  of   pencil    209 

Registration;  Withdrawal   229 

Repugnancy  between  granting  clause  and  conditions  subsequent   253 
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Deeds  of  Trust: 

Cancellation  by  agent  or  attorney    343 

Cancellation  of  record    238,  290 

Department  of  Archives  &  History: 

Historical    Sites    Commission;    Travel   expenses    86 

Opinions  to   86 

Department   of   Conservation    and   Development: 

Licenses;   Exemption   of  private  ponds    233 

Opinions  to 63 

Regulations 63 

Division  of  Purchase  &  Contract: 

Opinions  to 76 

Department  of   Revenue:    Disclosure  of  information    166 

Detective:    Private,    Carrying    concealed    weapon    29 

Division  of  Criminal  and  Civil  Statistics:    Report  to  Attorney  General   510,  523 

Division  of  Legislative  Drafting  and  Codification  of  Statutes    25 

Divorce: 

Alimony;  Issues  to  jury;  Custody  of  children   435 

Automatic   decree    292 

Bed  and  Board;   Custody  of  children;  Habeas  Corpus    373 

Court  costs;   Attorneys'   fees    468 

Grounds    487 

Insane  persons    173,  272 

Insane  persons  confined  in  out-of-state  institution    257 

Insane;  spouse   342 

Lapse  before  remarriage    488 

Residence    requirements    374 

Dogs: 

Kennel   tax    233 

Ordinance  prohibiting  keeping   of  dogs    369 

Rabies    Act;    Veterinarian;    Appointment   of   rabies    inspector    285 

Rabies   vaccination   fees;    Elimination   of  credit    389 

Double  Office   Holding: 

A. B.C.  Board;  County  tax  supervisor   295 

Board    of   Alcoholic    Control;    Municipal   Airport    Commission    171 

Collector   of   The   Port;    Member   of   N.    C 81 

Commissioner   of   Housing   Authority   and    Commissioner   of   Hospital   Authority    ....  284 

Commissioners  for  special  purposes    410 

Employment    Security    Commission;    Civil    Service    Commission     57 

Constable;    Member   of   District    School   Committee 297 

Constable;   Town   Commissioner    281 

County  A.B.C.  Board   35 

County   A.B.C.   Board;    Local   School   Committee    167 

County  Attorney    29 

County   Commissioner;    Board   of   Architecture    255 

County   Welfare  Board;   District   School   Committee    289 

Mayor;    Prosecuting   attorney    493 

Member  of  Board   of   Directors   of  N.    C.   Rural   Rehabilitation   Corporation    28 

Member  of  Local  Milk  Board   and  Mayor    413 

Member   of   Local   School   Committee    35 

Member  of  School  Board  and  member  of  Council  of  the  N.  C.  State  Bar   271,  310 

Member  of  Town   Board   and   member  of   School  Board    292 

Notary    Public    and    County    Tax   Collector    238 

P.M. A.   Board  and  member  of  Town  Board    262 

Solicitor   of   Municipal   Court   and   Solicitor   of   Recorder's   Court    238 

State   probation   officer   and   Town   Alderman    187 

Tax   Supervisor,   Tax  Collector  and   Deputy  Sheriff    345 

Town   Clerk  and   the   Assistant   Recorder    262 

Town   Commissioner  and  member  of  Board   of  Hospital  Management   276 

Town   Clerk;   School   Committeeman 173 

Township   Constable;  Chief  of  Police   178 

Trustee  of  University  of  North   Carolina    268 

Vice  Recorder  and  Enrolling  Clerk  for  the  General  Assembly   266 

Drainage  Districts: 

Inclusion  of  Municipal  Property    458 

Tax    Collector,   Sheriff    480 

Driving  Under  the  Influence  of  Alcohol: 

Drivers   License;    Sentence   Suspended;   Break   of  condition   of   Sentence    92 

Education: 

Board;    Employer;    Old   Age   and    Survivor's    Insurance   Act 444 

Children   of   World   War   Veterans    57 

Elections : 

A.B.C.  Board  Members    487 

Absentee  Ballots;    Administration    of   Oaths    497 

Absentee    Ballots;    Application    299 

Absentee  Ballots;   Justice  of  the  Peace   219 

Absentee   Servicemen's   Ballot;   Right  to  Vote  Where  no  Precinct  is   Designated    ....  195 

Absentee  Voting    331 

Absentee  Voting;  Merchant  Marine   480 

Absentee   Voting;    Special   Liquor   Election    434 

Affiliation    of    Candidates;    Vacancies    Filled    178 

Application   for  Absentee  Ballots    223 

Appointment  of  Clerks  or  Assistants   330 

Automatic    Voting    Machines    330 
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Ballots;    Counting    486 

Ballots;  Names;  Married  Women   480 

Ballots;    Nicknames   on    Ballots    289 

Ballots;    Use    of    Sample   Ballots    234 

Bonds;  Voting  Machines   391 

Building   Acquisition;    Voting    Booth    179 

Candidates;    Change   of   Party   Affiliations    190 

Candidates;   Withdrawal    4^3 

Changing  Precinct  Boundaries   200 

Compensation;  Chairman  of  County  Board    171 

Compensation   of   Registrars    218 

County  Board;   Authority    367 

Eligibility  of  Doctors  and   Nurses  Living  in   Government  Hospital    204 

Filing    Fees    465,  479 

Inspection  of  Record  of  Absentee  Ballots   217 

Marking    Straight   Ballot    235 

Municipal;   Commissioner    482 

Municipal;   Extension  of   Corporate  Limits    498 

Municipal;    Filling    Vacancies    Among    Candidates     304 

Municipal;   New   Registration    274 

Municipal;   Nominees;   Majority    295 

Municipal;  Justification  of  Electors    306 

Municipal;   Run  Off  Elections    306,  309 

Municipal;  Vacancies  in  Nominations   282 

Municipal;  Write-In  Votes   303 

Municipal  Corporations;   Extending  City  Limits    412 

Officials     477 

Officials;    Justifications    216 

Party  Affiliation  of  Candidates    170 

Precincts;    Officials;    Compensation    164 

Precincts;   Township   Lines    477 

Primaries      291 

Primaries;  Affiliation  of  Candidates    175,  292 

Primaries;   Candidacy     480 

Primaries ;    Filing    464 

Primaries;  Filing;    Pledge    474 

Primaries;  Party    Affiliation     446 

Primaries;   Plurality  and  Majority 491 

Prohibition   Party    206 

Qualification;  Absentee  Ballots   164 

Qualification;  Age 54 

Qualification   of   Electors;    School   Teachers    224 

Qualifications;    Felony   Conviction    482 

Qualifications   of   Public   Officers    310 

Qualifications   for   Voting;    Domicile    223,  231 

Qualifications;    Voter;    Previously    Passed    Upon    499 

Recorder's   Court;   Jurisdiction    445 

Registration    Books;    Custody    471 

Registrations;    New    476 

Registration   of  Voters;   Duties   of   County   Board  of  Commissioners    229 

Residence  Requirement    223 

Residence  of  Married   Women;   Registration;   Absentee   Registration    199 

Secret   Ballot;    Support   of   Primary    Candidate    222 

Special   Municipal    Election;    Time    354 

Statewide   Primary  Law;   Graham   Covnty   Under 162 

Straw   Vote;    Public   Funds    452 

Township  Ballots;  Write-in  Votes   226 

Vacancy  in  Nomination  for  County  Representative;  Executive  Committee   202 

Voting    Precinct     422 

Watchers;    Democrats    for    Eisenhower    ^^^ 

Write-in  Votes    202,  239 

E 

Eminent  Domain: 

Authority  of  City  and  State  to  Condemn  Property  for  Street  Widening  Purposes   ...    181 
Service  of  Petition   288 

Employees: 

Retroactive  by   Status   of   State  Employees    ^^" 

State  Employees   Retirement   System    287 

Employment    Security    Commission: 

Opinions  to   57 

Transfer  of  Reserve  Accounts    57 

Employment   Security   Law: 

Physically    Handicapped    Exempt    57 

Entries : 

Surveys  by   County   Surveyors    470 

Escheats: 

Exemption;   Associations   Engaged   in   the  Marketing   of  Agricultural  Product    59 

Unclaimed   Dividends   or   Deposits    210 

Unpaid   Salaries;   Statute  of  Limitations    59 

Estates : 

Administration     144 

Administration;    Proceeds   of   Recovery   for   Wrongful   Death    292 
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Distribution;    Personal   Property    349 

Distribution;   Widows'   Rights    189 

Entirety;    Deficiency    Judgments    190 

Funeral    Expenses;    Reimbursement    472 

Home  Site;  Old  Age  Assistance  Lien   261 

Lien   for   Personal   Property   Taxes   of   One's   Spouse    401 

Survivorship;    Corporate    Stocks    186 

Evidence: 

Journal  of  the  Legislature    350 

Meaning  of  Final  Conviction    234 

Executors  and   Administrators: 

Bond;   Cost  of  Administration    314 

Bond;  Pledges   187 

Civil   Procedure;    Special   Proceedings    324 

Commissions    288 

Commissions  Allowed   378 

Distribution;  Wrongful  Death   424 

Estates;    Widow's    Allowance    443 

Fee     459 

Joint  Bank  Accounts;   Survivorship    272 

Qualifications;  Grounds  for  Removal 236 

Wrongful  Death;  Distribution;   Funeral  Expenses    439 

F 

Fair  Trade  Act:    Giving  of  Trading   Stamps    426 

Fines  and  Forfeitures: 

Clerk   of   Superior   Court;    Collections;   Remittances    428 

Payment  into  School  Funds 257 

Schools    281 

School   Funds    398 

Firemen :    Exemption   from  Jury  Duty    45 

Fishing :    Use  of  Poisonous   Substances  to  Take  from  Water    65 

Fisheries :    Grant   for  Land   under  Navigable  Waters    66 

G 

Game   Laws :    License;    Hunting    Wild    Game    200 

Garnishment: 

Ad  Valorem;   Bank  Account    235 

Ad  Valorem;  Costs   490 

Minimum   Salary   Subject  to  Garnishment;   Amount  which   may  be   Garnished    180 

State  Taxes;   State  Employees    438 

Statutory;   Wages;   Ad   Valorem   Taxes    445 

Gasoline:    Inspection  Fee;  Transported  into  N.  C 149 

General  Statutes   Commission:    Revisor  of   Statutes    21 

Guardians: 

Domicile  of  Orphan    491 

Investment   of   Funds;    Clerk's   Approval    445 

Guardian  and  Ward :    Guardians  of  the  Person    368 

Governor:    Opinions  to    26 

Greater   University:    Opinions   to    57 

H 

Health:    Board;   Rules  and  Regulations;  Publication    291 

Hospitals: 

Appropriation   Expenditures    69 

Bids    292 

Bonds;   Accumulation   of  Funds    409 

Bond   Issue;   Proceeds  for  Supplies    362 

Charges;    Persons   Committed   as   Prisoners    74 

Contracts;    Lowest   Bidder    67 

Counties;   Special  Tax    428 

Funds;  Removal  of  Old  Buildings    266 

Medical   Care;   Discount   to   Members   of   the  Board    267 

Tax  Levy  for  Maintenance   216 

Tuberculosis;    Employment   of   Superintendent    446 

Hospitals  Board  of  Control: 

Eligibility  for  Admission    62 

Legal  Settlement  of  Wife  and  Husband    62 

Opinions    to     62 

Habeas  Corpus:   Custody  of  Child   373 

Homestead  and  Personal  Property  Exemptions: 

Procedure  when   Debtor  Owns  One  Piece  of  Personalty    391 

Housing  Authorities: 

Contracts;   G.   S.   143-132    (Requiring   Three  Bids);   Mandatory  or  Directory    162 

Purchase  of  Supplies  and  Equipment 294 

Retirement  of  Employees   260 

I 

Industrial    Commission:    Opinions    to    62 

Inns,  Hotels  and  Restaurants:   Dogs;  Sleeping  Quarters   342 

Information :    Disclosure;   Franchise  Tax    411 
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Insane   and   Incompetents: 

Appointment    of    Guardian    33O 

Commitment;    Adjudication    of    Insanity    , . ,  ,   433 

Commitment  Procedure 269 

Consent  to  Perform  Operations   336 

Discharge   from  Hospital;   Restoration  of   Sanity  as  Affecting  Legal  Rights    ........   191 

Doctor's    Certificate;    Doctor's    Presence    at    Hearing    346 

Returning    Inmate   to    Hospital;    Expense    163 

Insurance: 

Authority   of  College  to   Solicit    58 

Contracts;    Medical   Covei-age   Provision    43 

Dealer  Paying  Premium    47 

Distribution    of    Proceeds    when    Beneficiary    Predeceases    Insured    408 

Group   Accident  and   Health   Policy    44 

Group   Life   and    Hospital   Insurance  for   State   Employees    311,  195 

Hail;  Payment  of  Premiums    46 

Hospital  and  Medical  Service  Corporation;  Investment  in 

General   Insurance   Corporation    47 

Hospital  and  Medical  Service  Corporations;    Investment    of    Securities     45 

Incompetent   Beneficiary;    Facility   of   Payment   Clause    263 

Investments    in    Contracts    of    Real    Estate    44 

Laws   Applicable   to   Policy    44 

Mortgagee's  Interest  in   Policy    44 

Municipal   Corporations;   Payment   of  Policies   for   Employees    440 

North   Carolina   Insurance  Advisory   Board    43 

Opinions    to   Commissioner    of    43 

Public    Property     483 

Taxicab  Operators;   Cash  in  Lieu  of  Policy  for  Protection  of  Occupant   247 

Insurance   Companies;    Acquisition   of   Real  and   Personal   Property    43 

Intoxicating  Beverages: 

Alcoholic    Beverage    Control    Act;    Expenditures    200 

ABC  Board;  Power  to  Make  Rules  and   Regulations    176 

ABC  Board;   Powers    of    Officers    267 

Alcoholic   Board   of   Control;    Resident   Requirements    326 

ABC  Board;    Widow's    Bonus    434 

ABC   Employees;    Bonds    244 

ABC  Enforcement  Officers;  Powers   and   Immunities   Outside  County    393 

ABC  Laws;    Election    310 

ABC  Stores;    State    Tax     456 

Automobile    Forefeiture     330 

Beer  and  Wine;  Authority   of  Mayor   to   Call   Election    258 

Beer  and  Wine;   Criminal     Procedure     49 

Beer;    Drive-ins;    Sale    431 

Beer  and  Wine;  Election    297,  492 

Beer  and  Wine;  Election;   Petition;   Number   of   Signers   Necessary    449 

Beer  and  Wine;   Elections;    Time     455 

Beer  and  Wine;   Elections    Held    Near    Another    Election     49 

Beer  and  Wine;  Home  Brew;   Operating  Brewery  in  this   State   394 

Beer  and  Wine;  Hours    of    Sale    50,  303,  370 

Beer  and  Wine;  License     308 

Beer  and  Wine;  License    Revocation     48 

Beer  and  Wine;   Partnership      151 

Beer  and  Wine;  On    Premises;    License    299 

Beer  and  Wine;  Permit;    Authority    to   Issue    49 

Beer  and  Wine;  Permit   Application    near    Church   or    School    49 

Beer  and  Wine;  Ordinances;    Prohibition    of    Beer    Sales    431 

Beer  and  Wine;   Sale   Prohibition     332 

Beer  and  Wine;   Sale   or   Distribution   by   Person    Convicted   of   a   Felony    40,     48 

Closing  of  ABC   Stores   on   Election   Day    250 

Closing    Time    449 

Confiscation    of    Vehicle    317,  356 

County   Taxation;   Dealers    340 

Clubs;    Sale   in    Drv    County    317 

Defined    342 

Disposal   of  Vehicle  Containing   Paraphernalia  used   in   Making   Liquor    317 

Eifect  of  ABC   Laws  on   Partially   Controlled   State  and   Federal  Lands    401 

Election;   Number   of  Voters   Required  to  Sign   the  Petition    409 

Illegal    Possession    222 

Law  Permitting  Minor  to  Work   in  Place  where  Intoxicating 

Beverages   are   Sold  but  not  Consumed    191 

License  Tax;    Necessity   for   New   License    296 

Municipalities;    Closing   Time    373 

Possession;    In    Dry    County;    Confiscation     243,  261 

Possession   in   Wet   County;   Large  Quantity    271 

Purchase  from   Source  other  than   ABC   Store    385 

Purchase  out    of    State;    Transportation    347 

Sale    in    Private    Clubs     440 

Seizure    of    Automobile     230 

Transportation      481 

Transportation    into   Dry    Counties;    Confiscation    159,  254 

Vicinity  of  Polling   Place;   Beer   and   Wine    397 


John  H.   Kerr  Reservoir  Development  Commission: 

Per   Diem    64 
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Judgments: 

Banishment   • 258 

Judgment   against   Minor   Without   Guardian    94 

Judges: 

Habeas   Corpus;   Refusal  to  Issue    338 

Special;    Jurisdiction    325 

Jurors: 

Exemptions;    Justices    of    the    Peace    402 

Two    Years    325 

Railroad    Employees    432 

Recorders    Coui-t;    Costs    337 

Jury    List    349 

Unclaimed  Fees;  Disposition    356 

Jury   Trial: 

Payment   of   Jurors;    Mayoi's   Court    356 

Justices  of  the  Peace: 

Arrests;   By   Private   Citizen;   Appointment  of   Special  Constables    463 

Chief  of  Police   Serving    164 

Collection    Agencies     408,  163 

Deputy   Sheriff   Acting   as    341 

Election;    Filing    Fees     501 

Fees;   Advance   Payment   in   Criminal   Cases    319 

Hold    Court    Outside   of   Township    183,  316,  363 

Illegal   Practice  of   Law    217 

Jurisdictions;    Claim    and    Delivery    495 

Claim   and    Delivery;    Worthless   Check    410 

Driving    Offenses     200,  377,  188,  91,  377 

Gambling      157 

Jurisdiction    in    County   Outside   Township    163 

Justice  of  the  Peace  Law;   Effective  Date   452 

Office;   Outside  of  Township    485 

Peace    Warrant;    Removal    288 

Posting    Bonds;    Fees     463 

Professional   Bondsmen    357 

Prosecuting  Witness;    Right  to  Cross   Examine    231 

Qualifications      271,  319 

Removal    of    Cases     254,  319 

Term;    Eligibility    for   Office    471 

Trial  on   Sundays   or   Holidays    316 

Vacancy   Before  Term   Begins;   Appointment    239 

L 

Labor: 

Boiler    Laws,    Rules    and    Regulations    42 

Opinions    to    Commissioner    of    42 

Landlord  and  Tenant: 

Agricultural   Contracts    and   Leases    286 

Ejectment;    Jurisdiction    of    Justices    of    Peace    270 

Execution;     Levy     210 

Land  Sale: 

State;    Employment   of   Agent    261 

Lawyers: 

Right  to  Work   Statute;  Application    484 

Legislature: 

Pay  of  Members   of  the  General  Assembly    287 

Right  of  Adjournment;   Effect  On   Pay    279 

Libraries : 

Public;  Appropriations  by  County  Board  of  Education    288 

Licenses: 

Junk   Dealers;   Industrial   Plant   Selling   Own   Junk    189 

Liens: 

Processing    goods     464 

Lifeguards: 

Recreation  Grounds   and   Lakes    358 

Lotteries : 

Bingo  is  a  Lottery   251 

Confiscation  of  Lottery  Tickets    449 

Elements     228,  279,  348 

Punch    Boards     414 

Slot    Machines:    Shuffleboard    239 

Turkey    Shoots     414 

M 

Marketing   Association : 

Dividend    Limitation     39 

Marriage: 

Age   Restriction    262 

Authority   to   Perform   Ceremonies    190 

By    Telephone     193 

Certificate;   Recordation   of  Foreign   Certificate    210 

Common    Law    421 

Correction    of    Errors    353 
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Delayed     Marriage    Certificate     207 

Disqualifications;    kinship     462 

Epileptics 380 

Examination    Requirements    58 

First   Cousins   May   Marry    19'J 

Health   Certificates;   Approved   Laboratories    284 

License;   Fees    J^8 

License;    Performance    of   Ceremony    501 

Performance    of    Ceremony 204 

Register  of   Deeds;   Non-resident   applicant    393 

Validity    in    Foreign    Countries    1 '^ 

Void   and   Voidable    359 

Where  Ceremony   Performed;   License    •  •  •  •  ■  •  •    1^7 

White    Persons    and    Persons    of   Asiatic    Descent    27,   348,   498 

Mattresses: 

Sale  of    55 

Medical  Care  Commission: 

Appointment   of  Trustees   or  Managers    67 

Authority    to    License    Hospitals    66 

Bids    under    Public    Contracts     67 

Elections;   Time  for   Bond   Issue    67 

Opinions  to    66 

Trustees;    Selection   of   Medical    Staff   of    Hospitals    66 

Medical   Students: 

Out-of-state  Aid    289 

Medicine: 

License   to   Practice;    Examination    356 

Merit  System  Council: 

Employee    Transfer    68 

Examination;    Veteran's    Preference    69 

Increment    Payment     68 

Opinions    to 68 

Meters : 

Installation    Charge    381 

Minors: 

Labor    Regulations    69 

Miscellaneous   Opinions :    157 

Missing    Persons :     406 

Mortgages : 

Assignment;    Cancellation     498 

"Household   and    Kitchen   Furniture"    282 

Power  of  Sale;  Report  to  Clerk   455 

Motor   Vehicles: 

Accident    Reporting;    Collision    108 

Acquisition    of   Land    103 

Arrest   Fees;    Highway    Patrol;    Disposition    474 

Arrest  of  Military   Personnel 262 

Business    District;    Residential   District;    Definitions    372 

Chauffeur's   License;   Carrying   Mail    92 

Common   Carriers;  Deductions   for   Rentals    Paid    96 

Common  Carriers;   License    Fees    105 

Common  Carriers;  Segregation    Charges     105 

Confiscation;    Transportation    of    Lottery    Tickets    419 

Contract   Carriers    for    Hire;    United    States   Mail    290 

Conviction;    Meaning   of;    Forfeiture   of   Bond    91 

Convictions;   Out   of  State    449 

Dealers    Licenses;    Penalty    for    Violation 98,  265,  300,  356 

Decals    496 

Directional    Signals    Requirement    42 

Directional  Signals    326 

Drivers   Licenses: 

Allowing   Another   to   Use    97 

Allowing   Unlicensed   Person   to  Drive    201 

Chauffeur's    License     185,   316 

Conviction;    Nolo   Contendere    105,  403,  479 

Conviction    for   Aiding   and   Abetting   Felony    96 

Conviction  of  Drunken   Driving  in   Canada    95 

Conviction;   Record    333 

Conviction   When    no   Bill   of   Indictment   Returned    95 

Driving    When    Revoked     95,  96,  244,   375,  380 

Drunken     Driving     92,  211,   302,  289,     97 

Drunken   Driving;   Plea  of  Nolo   Contendere    444 

Effect   of   Subsequent   Violation   During   Suspension   Period    94,  208,  217,   332 

Eligibility     for    License     410 

Exemptions      442 

Exemptions;  Farm     Tractor     93,   438 

Exemptions;  Logging    Vehicles    396 

Exemptions;   Road    Scraper    258 

Exhibition    to    Oflficer    500 

Financial    Responsibility    Act     387 

Forfeiture  of  Bail  with   Subsequent   Bail  Posted    91 

Foreign     332 

Intoxication;    Physical    Incapacity    97 

Limited    License    267 
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Meaning    of    Conviction 212 

License    Plates;    Nonresident    454 

Non-resident;   Duty   to  Procure    418 

Notation    of   Conviction    465 

Out   of   State   Conviction;   Driving   Drunk    100 

Penalty    for    Fraudulent    Use    93 

Period  for  Revocation   of  License  for  Two  Offenses   of  Reckless  Driving    93 

Procurement   by    Fraud;    Habitual    Violator    93 

Re-issuance    Fee    103 

Retention    by    Patrolman    101 

Renewal;   Member   of   the   Armed   Forces    405,  375 

Revocation     157 

Revocation;   Accident   Involving    Personal   Injury    93 

Revocation;     Discretion     98 

Revocation    or    Suspension    on    Conviction    99 

Revocation  for  Allowing  another  to  Drive  While  Intoxicated    94 

Revocation  for  Aiding   and   Abetting   Drunken   Driving    94 

Revocation   for   Reckless   Driving;    Consolidation   for   Judgment    95 

Revocation  for   Reckless   Driving;   Conviction  by  Justice  of  the  Peace   91 

Revocation;   Suspended   Sentence  on   Condition  of  Non-operation  of 

Motor    Vehicle    I94 

Second    Conviction    of    Drunken    Driving    98,  99,  396,  375 

Speeding     107 

Speeding;    Two    Offenses;    Penalty    415 

Suspension;    Reckless    Driving    316 

Suspension    by    Patrolman     101 

Suspension    Pending    Appeal    104 

Suspension;    Period     371 

Driver  Training   Program    35 

Equipment;  Bumper    Signs    395 

Equipment;   Red  Light  or  Siren  Used  by  Civilian  Defense  Co-Chairman   90 

For    Hire;    Ride    Sharing    Arrangement    92 

Financial  Responsibility  Act   23 

Applicability      103 

Applicability  to   State  Employees    104 

Cancellation    of    Proof    107 

Change    of    Vehicle    45 

Deaf    Drivers    473 

Effect  on   Revocation   of  Driver's   License    227 

Exemptions;    Highway   Patrolmen  and   School   Bus   Drivers    104 

Failure  to   Satisfy   Judgment    98 

Filing  Proof   306 

Hearing    107 

Highway    Employees    433 

Injury   to  Minor    108 

Insurance    Policies    106 

Judgment  for  Damages  to  Property    91 

License  Suspended    444 

Mail   Truck    Operators    104 

Municipality      106 

Operator's    Policy    Coverage    108 

Policemen    and    Firemen     433 

Private    Property   Accidents 106 

Property   Damage;    Security   Deposit    103 

Refund  of  Deposit  Time 100 

Registration    Plates    221 

Reinstatement   of    Driver's    License    101 

Release  as  Estoppel   ^^5 

Release    by    Guardian     102 

Release   of    Information    96 

Release   of   Joint  Tort   Feasor    108 

Releases;    Courts   Approval   of   Guardian's    107 

Return   of  License  Plates   for  Purpose  of  Sale   91 

Revocation    Prior   to    Enactment    195 

Security    Deposit     459 

Self-Insurer     105,  444 

State  Highway  and   Public  Works   Commission    106 

Suspension    of   License    383 

"Taxicab    Operators     ^° 

Unqualified    Companies     ^46 

Forfeiture    of    Bond     268 

Funeral    Processions     ^21 

Highway  Patrol: 

Arrest    Fees    383 

Effect   of    Citation    365 

Jurisdiction   of   Patrol   over   Highways   Bordered   by  Military   Reservation    94 

National    Park    Jurisdiction    109 

Overweight    497 

Uniform    Requirement;    Arrest    419 

Hit   and    Run    Statute    328 

Hit   and    Run    Statute;    Hog    108 

Hospital  Police;   Use  of   Siren    70 

Judgment;     Docketing     97 

Judgment;   Expiration   of  Appeal  Time    96 
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Judgment;    Unsatisfied    100 

License;   Ride   Sharing   Agreement    157 

License  for  Hire;  Transporting    Children    to    School    421 

License  for  Hire;  Transportation    of    Mail    303 

License    Plates     307 

Failure   to    Procure    269 

Logging   Vehicle    469 

Municipal     470 

Permanent   Registration    387 

Reciprocity       103 

Unofficial    98 

Use   on    Federal    Property    268 

Mayor's    Court;   Jurisdiction    496 

Mechanical   Turn    Signals;    Validity    388 

Municipal  License   Plates;   Display    387 

Municipalities: 

Speed     Regulations     373 

Establishment   of   a   Rule   as   to  the   Right-of-Way    315 

Restricted  Streets    430 

Ambulances     279 

Mufflers    207,  462 

Operation   after  Suspension;   Financial   Responsibility   Act    389 

Overloading: 

Light  Traffic  Highway    290 

Mail   Trucks    101 

Collection     Procedure     426 

Criminal    Liability    399,  405,   144,  486,  97,   109,  180 

Earth    Movers    109 

Parking    Meters     281 

Penalties;    Equipment    327 

Power    of    Courts    398 

Red  Lights;   Wreckers    224 

Reckless     Driving;     Penalties     420,  457 

Registration : 

Business   outside  of   State    175 

Foreign    Corporations    457 

Former    Resident   of   Another    State    300 

Change   of    Residence    98 

Exemptions;   Federal  Reserve  Bank    97 

Registration    by    Nonresident    166 

Sale    under    Lien     102 

Transportation  to  Church    441 

Time    Limit     234 

Reports   of  Violations    100 

Revenue   Tax;    Deduction   for   Government   Freight    107 

Rules   of  the   Road: 

Definition   of   Highway    240 

Electric  Signals  Valid    248 

Failure  to   Keep   Proper  Lookout    102 

Failure  to  Yield   Right-of-Way;   Reckless  Driving; 

Jurisdiction  of  Justice  of  the  Peace    313 

Parking     Lights     249 

Punishment   for   Speeding    189 

School    Boy    Patrol     220 

Speeding;  Ambulances   489 

Speeding;    Punishment    445 

Speeding  in  Two  Counties   185 

Speed    Limitations;    Highway    Post    Office    398 

Speed    of   Fire   Trucks    and    Ambulances    388 

Speed  Zones  Near  Schools   265 

Speeding;  Justice  of  the  Peace   385 

Speeding;    Punishment    365 

Stop    Signs    239 

School  Buses: 

Passing   Bus   When   Bus   Stop    Sign   is   out  for   Turn    95 

Speeding     352 

Service  of  Process;  Change  of  Residence  to  Avoid  Service  of  Summons 395 

Shei'iffs;  Pursuit  and  Arrest  Outside  of  County   408 

Signal   Indicator    328 

Speed   Limits: 

Fire  Trucks;    Stop   Signs;   One-Way   Streets    469 

Speed  Limits: 

Municipalities   167 

Residential    Sections     430 

Speeding: 

Jurisdiction     of    Courts     99 

Drunken   Driving;   Justice  of  the  Peace;   Jurisdiction    383 

Statute  of   Limitations;   Nonresident    338 

Stop    Streets;    Authority    to    Designate     334 

Taxicabs;    Marking     104 

Title    and    Registration;    Driver's    License    298,  493 

Title;    Transfer    102 

Transfer  of  Title '. 420 

Unsatisfied   Judgment;   Accident  by  Agent    220 
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Weight  of  Vehicles   and   Loads    42 

Weight   Station    Employees;   Power  of  Arrest    106 

"Whammy"   259 

"Whammy";   Use  as   Evidence    238 

Municipal  Corporations: 

A. B.C.  Funds    268 

Authority  to  Close  Streets   and  Alleys    209 

Authority  to  Regulate  Gas   Storage  Tanks    388 

Action   against  a  City  Administrative  Unit  on   a  Contract   309 

Adoption  of  Plan  D.  Form  of  Government 251 

Aldermen :    Public    Trust    329 

Application   of  Assessments   for   Local  Improvements    324 

Appropriations;   Defense  of  Title  to  Office   232 

Appropriations   for  Advertising   Purposes;   Authority    294 

Authority   for   Furnishing    Water   and    Sevsrer   Facilities   is   Entirely   Contractual    ....  158 

Assessment  for   Paving;   Exemption  of   Churches    280 

Assessments;    Rate    400 

Assessments;     Special    457 

Assessments;  Statute  of  Limitations    463 

Bonds: 

Application    of    Proceeds    418 

Authority    to    Borrow    255 

Collateral   Security    330 

Fire    Department    409 

Investment   of  Proceeds    424 

Issuance    for    Municipally-Owned    Hotel     306 

Paving  Assessments;   Surplus   Funds;   Disposition    429 

Recreation    Program    300 

Water  and   Sewage   System;   Installation   of  Meters    422 

Bond    Issues;    Successive    Proceedings    484 

Boundaries;    Establishment    364 

Boxing   Commission    169 

Cemeteries;   Funds   for   Care    497 

Charter  Provision  Prevails  Over  General  Law   279 

City   Charter;    Provisions   Limiting    Contract    418 

City   Police;   Enforcement  at  Federal  Post  Office    394 

Closing   Streets;   Authority    207,  268 

Commissioners    Increase    325 

Condemnation     305 

Condemnation;   Dam   Site    464 

Construction   of   Curbs   and   Gutters   on    State   Roads    307 

Construction   of   Pipeline   to   Playground    329 

Construction  or  Repair  Work   491 

Continuing    Contract 214 

Contract   to   Care   for    Cemetery    288 

Contract  to   Care  for   Indigent,   and   Those  Injured   by   Police    357 

Control  of  Sidewalks  and  Highways;  Erection  of  Signs  and  Other  Obstructions    ....  386 

Conveyance  of  Property;  Authority   385 

County   Fiscal   Control   Act;    Depository    180 

Creation;    Tax    Value    297 

Dedications;    Abandonment    370,  405,  436,  447 

Dogs;    Ordinances    483 

Duty  to   Construct  Sewers    160 

Donation;    Power  to  Appoint  Mayor  Pro   Tern   248 

Donations  to   Veterans   Recreational  Authority    250 

Donation  of  City  Property  for  Court  House  Site   458 

Elections: 

New  Plan  of  Government    221 

Residence   Requirements    221 

Time  for  Holding    461 

Employees : 

Bonuses  to 478 

Employment  other  than  Municipal  after  Hours    440 

Salaries;    Overtime    482 

Expenditures   for    Repairs    385 

Extension  of  City  Limits 304,  455 

Extension   of   City   Limits;   Taxation    228 

Extension  of  Water  Lines  Outside  of  City  Limits;  Authority   272,  284 

Fire   Department;    Calls    Outside   Town   Limits    487 

Fire  Protection;   Mutual  Assistance    492 

Franchise   for    Public    Utilities;    Water   Supply    417 

Garbage  Disposal  Outside   City   Limits    172 

Governing  Body;  Quorum   214 

Hospitals;   Liability   for   Payment   of   Street   Assessments    204 

Leasing    Property    without   Advertising    169 

Leasing    or   Renting;    Exclusive   Right   to  Wharves    427 

Legislation   Relating   to   Altering   Streets;    Constitutionality    177 

License  to   Engage   in    Business;    Enforcement    378 

License    Tax: 

Bottled  Gas  Dealers    369 

Ice    201 

Jewelers;  Soda  Fountain 262,  275 

Local  Improvements    282,  270 

Local  Improvements;   Contracts    447 
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Improvement  of  City  Streets    320 

Injuries   Sustained  by  Arrestee;   Chargable  to   County    241 

Installation  of  Water  Facilities  by  Private  Individual    250 

Insurance  on  Firemen   256 

Jail    Construction    334 

Jails;  Compensation  for  Prisoners  in  County  Jail   436 

Junior   Policemen    370 

Jurisdiction;    Policemen     494 

Mayor   Pro    Tern;   Appointment    499 

Mayor;    Salary     _.    411,   318 

Municipalities  Authorized  to  Furnish  Water  to 

Consumei-s  Outside  Corporate  Limit;   Rates  to  be  Charged    162 

Necessary  Expense 253 

Nomination   of   Candidates   under   Plan   D 299 

Nontax   Funds;   Industrial   Building    460 

Nontax   Revenue;    Recreation  Facilities  and   Library    187 

Nuisances;  Police  Power 388 

Officers;    Qualifications    354 

Officials;    Residence    Requirement    344 

Ordinances: 

Closing  Hours   for  Businesses;   Filling  Stations    415 

Enforcement  by  a  Civil  Penalty    215 

Business  Prohibition     500 

Poolrooms   296,  392 

Privilege    Tax     500 

Removal  of  Weeds  and  Trash  from  Lots    388 

Ordinances    Prohibiting    Keeping   of   Horses   within    Certain   Distance   of   Dwelling    .  .   379 

Ordinances    Prohibiting    Merchandise    Displays    on    Sidewalks     430 

Parks    and    Playgrounds;    Appropriation    of    Nontax    Funds    490 

Parking;    Off-Street;    Regulation     438 

Parking  Charges;  Collections   427 

Parking    Meters;    Off-Street    334 

Parliamentary   Law;    City   Council;    Vote    432 

Paving   Assessments;   Liability   of   Schools    285 

Payment  of  Official's  Dues  in  Chamber  of  Commerce   286 

Plan   "D";   Double  Office   Holding    350 

Plan  of  Government;   Election    366 

Police;    Residence    Requirements    366 

Police  Powers;   Registration  of  Bicycles    429 

Policemen;    Residence    Requirements     267 

Policemen;  Qualifications;    De   Facto    Officer    213,   376,  224 

Pool  Rooms;  Authority  to  Regulate   374 

Powell    BiU    443 

Powell   Bill   Funds;    Future   Revenues    416 

Powers    268 

Power  to  Abate  Public  Nuisances   160 

Delegation   of   Power  to   Private  Organizations    478 

Prisoners;  Liability  of  City  for  Upkeep  of  Prisoners    366 

Procedure  for  Adoption  of  Ordinances    398 

Police   Officers;    Arrests   on   U.    S.   Government   Property    396 

Public    Libraries;    Appropriations    293 

Public   Officials;   Resident   Requirement    340 

Purchase   of   Equipment    337 

Purchase   of   Property   outside   City   Limits    371 

Purchase  outside  City  Limits;  Authority    380 

Purchase   of   Sewer   and   Water   System    283 

Rates;   Authority  to   Fix;   Taxi   Cabs    203 

Rates;   Water;   Nonresident   Rates    445 

Recreational    Facilities;    Contracts    463 

Reopening   of   Streets   over   Railroad   Lines    346 

Revenues  from  Light  Systems;  Authority  to  Use   203 

Revenue;    Meaning    225 

Retirement  System   249 

Revenue  Bonds;   Purchase  of  Gas  Plant    197 

Right  to  Issue  Bonds  for  the  Erection  of  Libraries   197 

Rules  of  the  Road;   Hand   Signals    158 

Rules    of   the   Road;    Private    Roads    433 

Salaries;   City   Council    499 

Salaries;  Increase  During  Term  of  Office 485 

Salaries;    Mayor;    Commissioners    264 

Sale  of  Beer  on  Sundays,  Authority  to  Prohibit   192 

Sale  of  Its';    Streets;    Residence   of   Police   Officers    353 

Sale  of  Property;     Procedure     337,   382 

Sale  of   Property   Acquired  for   Public   Purpose    250 

Taxation;    Sale   of    Gun    336 

Street  Assessments;  Power  Company   393 

Streets   Forming   Part  of   St^te   Highway   System    235 

Surplus  Funds,   Hospitals    215 

Statutory   Construction;   Repeal   by   Implication    211 

Street    Assessment;    Liability   of    Hospital    207 

Surrender  of  Charter;   Title  of  Property    296 

Tax;  Authority  to  Levy   161 

Tax  Funds;   Use  of  for  Swimming   Pool    188 
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Taxation: 

Extension  of  City  Limits   264 

Water,   Sewage  and  Other  Facilities   390,  405 

Businesses   in   County;   Authority  to  Tax    240 

Taxi  Fare;  Fraud    483 

Tort  Liabihty  for  Fire  Department;  Fires  Outside  Corporate  Limit   298 

Truck    Routes     209 

Tort  Liability  for  Injury  to  Third   Person   by   Employees 

Engaged  in   Governmental  Functions    198,  284 

Use   of   Municipal    Garage   for   Rural   Fire   Department    Equipment    409 

Use  of  Surplus  Funds  for  Recreational  Purposes   293 

Vacancy;   Board  of  Commissioners    164 

Vacancy  on  Board  of  Commissioners;   Right  of  Mayor  to  Vote   172 

Water   and    Electric   Service;    Deposits;    Interest    426 

Water  Works  and  Light  System;   Expenditure  of  Profits    183 

Water  Rates;   Nonresident  Consumers    168,  344 

Water  and   Sevsrage   Facilities;   Installation   by   Private  Individuals; 

Payment  by  Water  and   Light  Revenues;  Annexation  of  Contiguous  Area   159 

Water    Supply;    Pipeline    for    Industry    329 

Zoning  Ordinance;  Street  Corners   281,  411 

N 

Name: 

Changing;  Abandonment  by  Father   179 

License   to    Practice    Medicine    68 

Marriage  Licenses 239 

Middle  Names   and   Initials;   Legality;   Conveyances    402 

National  Forest   Reserves: 

Ci'imes;   Concurrent  Jurisdiction    

National  Guard: 

Appropriations    by    Municipalities    from    Public    Funds    473 

Leaves   of  Absence  for   State  Offices   and   Employees    320 

North  Carolina  Medical  Care  Commission: 

Loans  to  Students     62 

North   Carolina  Milk   Commission: 

Construction  of  1953  Act   41 

Employees 28 

North  Carolina  State  Ports  Authority: 

Funds,  Retention  and  Expenditure   172 

North  Carolina  Symphony   Society    336 

Notaries  Public: 

Fee     394 

Maps  for  Land   Surveyor  by  Wife   409 

Qualification;   Issuance   of   Commission    26 

Time    267 

Revocation  of  Commission   26 

Seal;  What  May  be  Adopted   271 

Nurses : 

Board  of  Nurse  Examiners;  License  Fees   349 

Schools;   Minimum   Standards    488 

O 

Office  Holding    (See  "Double  Office  Holding") 

Oil:   Re-refined;  Sale  of 335 

Old  Age  Assistance: 

Lien;  Limitations  on  and  Time  within  which  to  Enforce   205 

Release  of  Lien   and   Substitution  of  other   Security    199 

Optometry :   Minor  Repairs  to  Spectacles   , 184 

Optometry:    Board  of  Examiners;   Reciprocity   Requirements    394 

Optometrists :    Sale   of   Spectacles  by  Merchants    305 

Osteopathy:    Administration   of   Anesthetics    190 

Oystei-s :    Dredging    64 

P 

Parking  Meters :   Use  of  Proceeds   361 

Personnel  Act: 

Authority  to  Fix  Salaries 70 

Coverage  of  North  Carolina  Art  Society   71 

Executive  Secretary;   Status    70 

Personnel  Department :    Opinions   to    70 

Personnel:   Attorney  General's  Staff   21 

Pharmacy: 

Board;  Examination   359 

License;   Eligibility  to   Take  Examination    259 

Physical  Therapy: 

Examining    Committee;    Disposition    of   Funds    265 

Examining   Committee;   Examination    302 

Exemption  of  Federal  Employees  from  Registration    195 

Registration   of   Physical   Therapists    191 

Physicians  and  Patients:    Confidential  Information    296 


32] 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  541 


Plumbing  and  Heating  Contractors: 

Heating   Systems;  Repairs   71 

License  Examination     72 

License  Requix-ements    71 

Police:    Warrant;  Authority  to  Execute;   Hotels,  Etc 380 

Policeman:    Appointment   of   Nonresident   by  the  Governor    29 

Poll:  Liens     496 

Ports  Authority: 

Net  Revenue;   Securing   Revenue  Bonds    318 

State   Employees    470 

Posting :   Advertisements  on  Highways  and  Streets    217 

Powell  BiU: 

Advance  use  of  Funds    176 

Breakwaters;    Protection   of   Streets    4G1 

Expenditures     209 

Funds;   Use  for  Purchase  of   Right  of  Right-of-Way    183 

Right  of  Municipality  to  Provide  Curbs;   Gutters,   and 

Sidewalks   on   State  Highways    240 

Street  Improvement  Contracts  in  Anticipation  of  Funds    357 

Use 352,  473 

Use  for  Street  Markers,   Traffic  Lights,  and  Stop  Signs   454 

Prison  Department: 

Criminal  Prosecution   for   Offense  Committed  by   Convict    61 

Fugitive  Officers;  Appointment    61 

Prisoners :    Allowance  for  Good   Time   357 

Private  Detectives: 

Concealed    Weapons    280 

License    Requirements     212 

Weapons;   Concealed;   Restrictions    319 

Probate  and    Registration: 

Authority  of  Deputy  Clerk  to  Probate   297 

Authority  of  Officers   in  the  Armed   Forces  to  Take  Acknowledgments    406 

Certificate  of  Proof  of  a  Written   Instrument    235 

Indexing;  Partnership    273 

Judge  of  Recorder's  Court 323 

Notaries  Public;   Necessity  for  Official  Seal    323 

Sufficiency   of   Certificate    307 

Torrens  Act;  Trial  De  Novo   273 

Probation : 

Authority  of  Emergency  Judge  to  Terminate 73 

Parole;   Termination   of  Probation    72 

Refusal  of  Judge  to  Revoke 322 

Violation   of   Conditions    73 

Public   Contracts:    See   "Contracts" 

Public  Health: 

Eugenics;    Sterilization    166 

Expenditures  by  Local  Health  Unit 56 

Immunization;  Exemption  of  Certain  Religious  Organizations   55 

Commitment  of  Nonresident  to  Prison  Division  of   State  Sanatorium    55 

County  Health  Officers;  Powers  and  Duties   359 

Dog  Vaccination;   Rabies    174 

Fees;    Rabies    Vaccination    331 

Milk  Commission;   License   466 

Milk   Ordinances;    Orphanages    342 

Mosquito   Control;   Abatement  of  Nuisances;   Enforcement    349 

Sanitary  District;   Agreement  with  Town    242 

Sanitary  Districts;   Election  of   Members    481 

Sanitary  Districts;   Election   and   Qualifications    482 

Sanitation;   Water  Meters    237 

Tuberculosis;   Separate  Cells  for  Tuberculosus   Prisoners    353 

Vaccination   of  Dogs    56 

Vital  Statistics;  Delayed   Birth  Certificates    54 

Vital   Statistics;   Presumption   of  Legitimacy    54 

Public  Libraries: 

Bookmobile;    Liability   Insurance    362 

Contributions   from  Town    361 

Employees;  Social  Security  Enabling  Act 374 

Officers;  Funds     474 

Public   Contracts;   Purchase  of  Bookmobile   407 

Public  Officers:    Conviction   of   Felony   in    Federal    Court    452 

Public  Offices:    Eligibility  of  Women    363 

Public  Welfare: 

Aid   to   Dependent  Children;    Definition   of   Stepmother    494 

Appropriations    Transfers    74 

Authority  of  Clerk  of  the  Superior  Court  to  Handle  Old  Age  Assistance  Checks   ....  354 

Expenditure  of   Funds;   Currituck    Racing   Commission    322 

Indigent    Persons;    Homestead;    Inapplicability    459 

Inspection  of  Registers   74 

Legal   Settlement;   Child    73 

Legal  Settlement;  Medical  Treatment 74 

Legal   Settlement;    Veterans    Hospital    75 

Liability  of  Health  and  Welfare  Officers;  Damage  Done  by  Epileptic   415 

Old  Age  Assistance: 

Claim  Against  Estate   242 

Debt  Remission    483 
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Estate  by   the   Entirety    448 

Lien;    Condemnation    494 

Lien;     Foreclosure     319 

Lien     '..'.'.'.'.'.'.'.'.'.'.'.   ZZO 

Lien;   Tenancy  by  the  Entirety 461,  243 

Transient     Recipient     489 

Repayment    .'...'.'.'.'   242 

Old  Age  Assistance  Fund    361 

Purchase  and   Contract:    Exemption   of   Federal   Taxes    !.!!!!!     76 

Pyrotechnics: 

Cap    Pistols     210 

Exhibition    at    Fairs    37O 

Sale   by   Mail    232 

Sparklers      434 

R 

Railroad   Overpass :    Ownership    61 

Records : 

Examination    of   Birth    Certificate    289 

Public;    Warrants    240 

Reformatories :    Age  Limit   on   Admission    184 

Register  of  Deeds: 

Authority  of  Deputy  Register  to  Sign  Deeds   '. 357 

Cross    Index    204 

Fees     412 

Fees;    Credit    System    261 

Lease;   Marginal   Entry   of   Satisfaction    440 

Marriage  License;  Inquiry  as  to  Age 437 

Official  Bond;   Renewal  each   Year    270 

Recordation;   Printing  or  Typing  on  Records;   Seal    492 

Recordation   of   Veteran's   Discharge    168 

Registration;    When    Filed    357 

Residence  Requirements    250 

Retirement  System: 

Compulsory    Retirement    313 

Coverage;  Association   for   the  Blind    78 

Coverage;  Board    of   Cemetery   Commissioners    77 

Coverage;  Board   of  Examiners   of   Electrical  Contractors    76 

Coverage;  Commissary    Employees;    State    Hospital    79 

Coverage;  Employees   of    County    Hospital    77,  78 

Coverage;  Municipal    Employees     77 

Coverage;  Public    Library    Employees    79 

Coverage;  State    Social    Security   Agent    V9 

Disability    Payments    '^7 

Funds;    Use     468 

Leave  of  Absence   ''^ 

Opinions  to   76 

Service;   Elections    i. "^9 

Social    Security    354 

Teachers'    Pensions     80 

Twenty-year    Amendment    '^8 

S 

Salesmen:    Registration   of   Business    228 

Schools : 

Acquisition   of  Sites;   Limitation  upon   Power  to  Condemn    248,  249 

Age   for    Admission    203 

Appointment  of  Local   School   Committee;   Increase  in   Membership    193 

Attendance: 

Certificate    of    Doctor    412 

Compulsory      36,  209,  215,  363 

Outside  District  of   Residence    193,  199 

Proper     District     36,  202,  223,  351 

Attendance  Age;   Transfer  from  out  of  State    237 

Attendance   Officers    364 

Attendance   Status   of   Cherokee   Indians    38 

Authority: 

Board    of   Education;    Purchase   of   Property    499 

For  Concurrent  Operation  by   City  and   County    423 

Board  of  Education;  Contract  with  City  for  Water  and  Sewage  Facilities   158 

Board: 

Qualifications    303 

Term    of    Office     462 

Boards    and    Committees;    Minutes    305 

Board  of  Education: 

Authority   to   Reject   Teachers    312 

Per  Diem  and   Mileage  Allowance    367 

Bonds: 

Acceptance 336 

Appointment  Between   City   and   County    245 

Apportionment  Between   City  and   County  Units    434 

Enlarging    Boundary    Lines    245 
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Book    Purchases;    Shorthand    Books    33,  263 

Budget:     34 

Capital     Outlay     315 

County    and    City    Apportionment    325 

Current    Expense     158,  478,  386,  219 

Payment  to   Administrative   Units    174 

Salaries   of   Additional   Music    Teachers    308 

Supplemental;    Fund    Available    376 

Supplemental    Tax     333,  338 

Supplementary    A. B.C.    Fund    344 

Buses;  Authority  of  County  Board  of  Education    237 

Buses:   Routes;   Final  Authority  to   Establish    198 

Buses;   Title  to  Activity  Bus;   Tort  Liability  of  Local  School  Authorities    413,  234 

Buses;    Use    501 

Condemnation  of  Church  Property  by   Board  of  Education    197 

Consolidation     354 

Application    33 

City    and    County    Units     37 

Constitutionality    33 

Construction   Contracts;   Prevailing   Wage  Scales    232 

Construction    Plans;    Approval  by   State   Superintendent    38 

Contracts :     Public     38 

Corporal   Punishment  Administered  by   Teachers    283 

County  Board  of  Education;  Quorum   34 

County    Construction    in    City    Unit    435 

Disbursement   of   Funds    230 

Disposition    of    School    Property;    Selling    Leasing    167,  205 

Elections: 

Board   of   Education   Members    170 

Chairman    of   County   Board   of   Education    32 

City    Superintendent     32,  476 

Enlargement   of    Voting    Unit    377 

Principals    and    Teachers     173 

Supplemental    Tax    401 

Enlargement    of    Tax    District    369 

Exclusion  of  Pupils  for  Moral  Purposes    216 

Excused   Absence   to   Work    384 

Financial  Responsibility  Act;   Tort  Claims  Act    447 

Fines    and    Forfeitures;    Additional    Teachers    309,  311 

Funds;  Building    of   School-Owned   Janitor's    Home    245 

Funds;  How  to  be  Paid   Out    31 

Funds;  Separate    Account    36 

Funds   for  Additional  Teachers    310 

Liability   of   Local   Officers    35 

Fiscal  Agent  of   County;   Designation   of  Banks    254 

Janitors;    Employment    349 

Library    Fund    32 

Local    Committees;    Number   of   Committeemen    286 

Married    Pupils;    Exclusion    484 

Music    Programs;    Sundays    438 

Nontax    Funds;    Use   of    391 

Operating    School   with   Funds    other   than   Ad   Valorem   Taxes    31 

Paying  of  Athletic  Coaches;   Supplementing   Salaries  of  Teachers    254 

Principals;    Election     497 

Property;   Purchase  by   City   Schoo^   Board    38 

Qualification   of   Auditor   of   School   Funds    160 

Repair    Buildings;    Authority     263 

Responsibility  of  County  Board  of  Education  to  Have  School  Funds  Audited    284 

Sales;  Abandoned    Property     38.  266,  299,  338 

Sales;  Abandoned    Property;    Conditions    Subsequent    320 

Sales;  Personal    Property     501 

Sales;  School  Property;   Statute  of  Limitations    286 

School    Treasurer;    Bond     275 

Special   Tax   for  Maintenance  Purposes    254 

Superintendent : 

Authority    to    Reject     327,  335 

Term    of    Office    287 

Supervisors;    Teachers;    Dismissals    431 

Supplemental   Tax   Funds 37,  312,  313 

Tax  Districts;   Transfer   of   Families    170 

Tax    Election;     Procedure     404 

Taxation;    Sales;    School   Store    477 

Title  to   School   Property    397 

Tort   Claims   Act;    Financial   Responsibility   Act    53 

Teachers : 

Contracts     379,  353 

Contracts;     Termination      34,  335 

Members  of  School  Boards    471 

Notification    of    Acceptance    or    Rejection     33,  176,  282 

Re-election;   Method    178 

Rejection   by   Board    317 

Removal;    Review    231,  337,  289 

Resignations    I73 

Transfer  of   Funds    186,  243 
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Transferring    Families;    Tax     457 

Transfer    of    Students;    Tuition    !!."'.!!!'.'.!!  290 

Unlicensed   Maintenance  Foreman;   Use    35 

Use  of   School   Buildings   for   Community   Purposes    160 

Vacancy  on  Board   of  Trustees    35 

Seals : 

Superior    Court;    Register    of    Deeds    398 

County;    Register   of   Deeds    372 

Sheriffs : 

Allowance  per   Mile   for  Conveying   Prisoners    236 

Automobile;    Possession    of    329 

Fees;    Collecting;    Executions 327 

Claim    and    Delivery;    Concealed    Property    339 

Expenses;    Damage    to    Car    427 

Qualifications;    Residence 408 

Removal  from   Office   27 

United  States  Lands;  Criminal  Procedure;   Service  of  Process    435 

Ship   Wrecks :    Disposition    66 

Signatures:    Register   of   Deeds;    Cancellation    of   Instruments    465 

Solicitors;    Fugitives;   Application   for   Fugitives    453 

Special   Peace  Officers:    Appointment  by  the   Governor    27 

State   Art    Society:    Appropriation    Responsibility    52 

State  Board  of  Alcoholic    Control: 

Opinions    to     48 

Rules   and    Regulations    48 

State   Board   of   Certified    Public   Accountants: 

Opinions    to    90 

Powers    of   Examiners;    Examination    of    Papers;    Public    Records    90 

State  Board  of  Contractors: 

Contractor's  License;  Landscaping    89 

General  Contractors;   Intermediate  License;   Value  of  Projects;   Inclusion  of 

Materials    Furnished    by    Owner    89 

Opinions    to    89 

State  Board   of   Cosmetic   Art: 

Approval  of  Cosmetic   Schools  and   Colleges;   Right  of  Inspectors   of  State  Board 
of  Cosmetic  Art  to   Inspect  Records   Relating   to  Such   Schools   and   Colleges; 

Revocation   of  Approval   82 

Examination;    Eligibility     328 

Opinions     to     .82 

Reciprocity    Fees     82 

Recognition   of   Beauty   Schools   in   Virginia    82 

Secretary;    State    Personnel    Department    Salary    82 

State  Board  of  Education: 

Opinions  to    53,  54 

State  Board  of  Embalmers  and   Funeral  Directors: 

Opinions    to    88 

Practicing   without   License;    Regulations   of  the  Board    88 

State  Board  of  Health: 

Opinions    to     54 

State  Board   of   Public   Welfare:    Opinions   of    73 

State  Boundaries :    Authority   to    Increase    27 

State  Building    Code    Council:    Requirements    56 

State  Buildings:    Employees    Engaged    in    Repairing;    Retroactive   Pay    Increase    52 

State  College:     Street    Assessment    58 

State  Board   of   Health:    Vital   Statistics;    Disclosure    56 

State  Bureau   of   Investigation:    Report   to  Attorney   General    502,  509 

State  Commission  for  the  Blind: 

Access   to   Public    Records    53 

Opinions    to     53 

State  Employees :     Compensation     60 

State  Grants:    Authentication  by  the  Governor    29 

State  Highway  &   Public  Works  Commission: 

Opinions  to    60 

Rules   and   Regulations;   Violations    200 

State  Hospitals   and   Institutions:    Opinions   to    69 

State  Institutions: 

Legal    Settlement 81 

Property     Exchange     80 

State  Lands: 

Boundaries;    Settlement   of   Disputes    Between    States    465 

Purchase     444 

State  Library  Commission: 

Appropriations   for   Support   of   Library;   Budget    88 

Bookmobile  Accidents;   Taxation    88 

Opinions    to    88 

State  Officials :    Right   to    Enter    into   Contract    60 

State  Ports    Authority :     Revenue    Bonds     335 

State  Probation  Commission :   Opinions  to   72 

State  Property: 

Employees   Engaged   in   Repairing;    Retroactive   Pay   Increase    340 

Sale   by    Real   Estate   Agent    52 

Street  and   Highway   Construction    28 

State  Recreation  Commission: 

Municipalities;   Use  of  Surplus  Funds  and   Special  Tax  Levy  for 

Recreational    Purposes    89 
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Opinions    to    °9 

State  Superintendent  of  Public   Instruction: 

Opinions    to     |j 

Textbook    Contracts;    Authority    to   Modify    32 

State  Treasurer: 

Authority   of   Chief   Clerk    31 

Opinions    to     31 

Statutory    Construction: 

Local  and  Private  Acts;   Repeal  of  a  General  Law    416 

Special  and  General  Acts   416 

Subversive   Activity:    Communists    Party;    Loyalty    Oath    446 

Sunday   Laws: 

Closing    Business    Establishment    362 


Taxation: 

Ad    Valorem :     274 

Attachment    and    Garnishment;    Rentals     309 

Boats      326 

Church;   Outstanding   Life   Estate;   Liability   of  Life  Tenant    409 

Collection;   Foreclosure;   Effect  of  General  Law  on   Special  Law    475,  482 

College    Students    and    Military    Personnel    230 

Compensation    of    Tax    Collector;    Collections    196 

Condemnation;    Title 477 

Delinquent;    Dog   Vaccination    Fees    437 

Delinquent    Payment     339,  346 

Estate  by   the   Entirety    209 

Exemptions      373 

Exemptions;  Benevolent    Societies     259 

Exemption;   Church    Property     437 

Exemptions;  City-Owned    Parking   Lot;    Right  of   County   to   Exempt    161 

Exemptions;  Disabled    Veterans     352 

Exemptions;  Garden    Club    252 

Exemptions;  Head    of    Household     290 

Exemptions;  Hospital  Lease   177 

Exemptions;  Military     Personnel     323,  233,  274 

Exemptions;   Ophthalmic     Equipment     , 382 

Exemptions;  Patriotic,    Historical    and    Charitable   Associations    186 

Exemptions;   Personal   Property;    Prisoner   of   War    436 

Exemutions;   Private  Business   College    237,  395 

Exemptions;   Real   Property;   Patriotic   Organizations    308,  441,  449 

Exemptions;  Tobacco 364 

Failure    to    List     321 

Foreclosure  in  another  County   467 

Garnishment    235,  176 

Garnishment;    Costs    490 

Hogshead  of  Tobacco 400 

Lease  Purchase  Contracts    291 

Interest;   Member  of  Armed  Forces    266 

Farm  Products  in  Hands  of  Producer 273 

Hospitals;  Exemptions 376 

Increase  in   Value;   Revaluation    364 

Jurisdiction  to  Tax  Imported  Newsprint   194 

Late  Listings;  Penalties   432 

Listing  and  Assessing 252,  480 

Nonresident   Member  of  the  Armed   Forces;   Exemptions    377 

Partnership  Real  Estate;  Lien   417 

Period  of  Limitation  on  Garnishment   382 

Personal  Property 223 


Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Propei'ty 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 


Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 
Personal  Property 


Affixed   Machinery    185 

Agricultural    Products    298 

Automobiles    >  295 

Automobiles   Stores   Outside  Corporate  Limits    392 

Collection;    Foreclosure;    Priority    475 

Conditional   Sales   Contract    414 

Exemptions;  Home-canned  Fruits,  Pork   392 

Exemptions;  Inventory  of  Baptist  Bookstore   401 

Exemptions:   Prisoners   of  War    436 

Farm    Equipment;    Listing    Place    450 

Ice  Cream   Cabinets    408 

Interurban   Buses    220 

Levy  and   Sale  of  Personal  Property    302 

Lien    386,  496 

Listing    360,  448,  467,  456,  428 

Listing  and  Assessing;  Property  Destined  for  Shipping  out 


of  State  but  still  in  Hands  of  Shipper  as  of  January  1st    161 


Located   outside  of  State   259 

Non-resident  of  Town    389 

Member  of  the  Armed   Forces    400,  408,  436 

Military  Personnel    371 

Ocean-Going   Vessels    498 

Property  Taken  out  of  State   386 

Residence 404,  437,  411 
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Personal  Property;  Sawmills   450 

Personal   Property;    Servicemen;   Residence    384 

Personal  Property;   Situs    412 

Personal   Property;   Statute  of  Limitations    392 

Personal  Property;  Tax  Situs;   Interstate  Express  Trucks    404,  476 

Postponement   of   Payment    264 

Power   Transmission,    Real   Property    166 

Property   Location    479 

Property  not  owned  on  January  1st   383 

Property  in  Transit   382 

Quadrennial    Assessment    301 

Real  Property: 
Exemptions : 

Benevolent   Associations    400 

Educational   Purposes 460 

Grange  Property   475 

Listing    ; ; ;  ;   483 

Exemptions;  Tuberculosis  Associations   454 

Revaluation   437 

Real   and   Personal   Property;   Exemptions;   United  Arts   Organization    449 

Receivership,    Interest    164 

Reconveyance   of   Real   Property    to   Original   Owner 418 

Residency     227 

Revaluation    269 

Revaluation;   Limitation    445 

Revaluation  of  Railroad  Property   440 

Right  to  Confirm 208 

Sale   Certificate    491 

Sale  of  Mausolem   318 

Sale  of  Tax  Lien   213,  308 

Situs    of    Property    481 

Special   Collectors;   Appointment    424 

Special  Purposes      460 

Statute    of    Limitations     368 

Tangible  Property;   Foreign   Corporations    302 

Tax  Liens;  Fee  for  Sale 322 

Tax    Supervisor     321 

Time  When  Taxes  Become  Delinquent   388 

Valuation   267 

Administration;  Certificate  of  Tax  Liability;   Statute  of  Limitations   422 

Authority  of  County  to  Destroy  Old  Tax  Records    193 

Bad  Checks;   Penalty    125 

Beneficiaries;  Informal  Adoption   425 

Commissions    381 

Conditional  Sales  Agreement;  Motor  Fuel  Tax;   Priority    420 

Dogs;  Listing    441 

Election ;    Fire   Protection    448 

Exemptions;   Retirement  Pay    404 

Exemptions;  Veterans   210 

Federal  Documentary  Stamp   Tax;   Sale  by  State   276 

Federal   Excise  Tax;   Agency  and   Instrumentality   of  the  State;  Blind   Center   375 

Federal  Telephone  Tax;   Exemptions    187 

Franchise: 

Common   Carrier    142 

Corporation ;   Land    140 

Doing   Business    399 

Exemptions: 

Country   Club  Dividends 118 

Clubs   143 

Corporate   Dissolution 156 

Foreign    Corporations    124 

Fire  Department   338 

Income  Tax ;  Deductions   208 

Sale  of  Electricity    361 

Statute  of  Limitations    137 

Unclaimed  Winnings    109 

Exemptions   458 

Gasoline;  Distributors  of  Kerosene   132 

Gasoline  Tax: 

Exemptions   253 

Non-Highway  Use;  Refund    159 

Penalties   for  Nonpayment    114 

Refunds     132,  138 

Security;   Treasury   Bonds    117 

When   Collected    131 

Gift: 

Annuity   Contracts    126 

Assessment  after  Ten  Years   Ill 

Entireties     151 

Stock   outside   State    475 

Testamentary  Devise;   Renunciation    124 

Income: 

Administration : 

Garnishee  Liability   128 
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Re-opening  Return   125 

Right  of  Review   123 

Statute    of    Limitations     123 

Adoption    of    Federal    Figures    112 

Assessments-    Appeals    139 

American  Cancer  Society   128 

Annuities: 

After   Costs    Removed    147 

Teachers     150 

Basis;   Corporate   Stock   Gift 120 

Buck  Act   327 

Change  by  Federal  Agent    256 

Condemnation    of    Property     122 

Consignment  Shipments    146 

Corporate;  Debentures   145 

Corporations :    Domestic;   Income  in   other   States    122 

Liquidation    ' 146 

Loss     155 

Subsidiary    148 

Corporations   Dealing    in    Own    Stock    Ill 

Deductions : 

Alimony     136,   146 

Business   Expenses    147 

Business  in  Foreign  State   115 

Casualty    Loss;    Basis 129 

Carry-over  Loss   127 

Casualty   Loss,    Reporting    128 

Charitable   Contributions    131 

Contributions: 

Accrual  Basis     122 

Business    Losses     126 

Recreational  Facilities   166 

Cooperative   Telephone   Co 125 

Depreciation      119 

Disability  Payments    120 

Dividend  as  Salary   121 

Earned  in  Another  State   125 

Foreign   Investments    153 

Futures    141,  143 

Gifts   to   State  Literary   and    Historical   Association    86 

Insurance    Proceeds    138 

Inventor's    Expenses     126 

Living    Expenses    in    Foreign    Country    110 

Losses  from   Sale  of  Stock  or  Bonds   134 

Net   Economic   Loss    137 

Premium  on  Corporate  Stock   128 

Reciprocity    127 

Income   Earned   in   Another    State    116 

Non- Resident    279 

Non-Resident   Trustee    377 

Oil  Royalties   155 

Property   in   Another  State   456 

Salaried    Corporations    Officers     Ill 

Spin-offs;  Treatment  as  Dividend    403 

Support    Payment     Ill 

Deceased    Corporate    Officer;    Payment   to    Window    423 

Dividends  from  Shares  of  Foreign  Stock;  Liability  of 

Resident  Alien   in   North  Carolina  for   Same    161 

Domestic  Corporations;  Net  Loss  in  Another  State   117 

Estates  by  Entirety    148 

Estates  and  Trusts;   Receipt    124 

Exemptions     274,  275,  294 

Charitable  Corporations   152,   113 

Contributions     120,  145 

Country  Club 123,   118 

Dependents     280,  424 

Disability  Pensions   289 

Head    of   Household    142 

Housing    Authority    Bonds     133 

Merchants   Association,   Inc 131 

Militarj'   Personnel    232 

Retirement   Pay;    Reserve  and   National  Guard   Officers    401,   119 

Service  Corporation    113 

Unrelated  Business  Income   120 

Farmers    147 

Federal  and   State  Liens;   Priority    119 

Foreign    Corporations     126,  140 

Gain  or  Loss 154 

Gross   Income: 

Annuities    283 

Capital  Gains   282 

Contract  to  Receive  Payments    118 

Installment  Sales 120 

Military  Reservation  Earnings   322 

Non-resident   Earnings    119 
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Honorarium     493 

Income  Earner  in  Another  State 865 

Installation    Work     149 

Investment  Companies;   Dividends   Distribution    148 

Investment  Dividends 138 

Nonresident     440 

Nonresident;    Reciprocity    156,  152,  279 

Nonresident  Stockholder   140 

Notification   119 

Officer  in  U.  S.  Public  Health  Service   127 

Out  of  State  Income;   Resident  Individual   429 

Pension;  Widow 145 

Pension  and  Relief  Fund   141 

Person   Becoming   Resident   in   Middle  of   Year    286 

Postal   Employees    500 

Public   Service  Corporations;   Carry  Forward  Losses    473 

Received   in   North   Carolina    133 

Refund,    Statute   of   Limitations    121 

Rental   Property    141 

Resident  Removing     126 

Residence  of  Taxpayer    453 

Retirement    Pay    456 

Retirement  Pay   of    Officer    149 

Retirement  Plan;  Funds  Received   473 

Statute  of  Limitations    124 

Stock  Sales  Covenant • 127 

Sales  in   North  Carolina   ■  •  •  •    l^l 

Sales  Factor  and  Doing  Business  in  North  Carolina   114,  115 

Salesmen's  Offices    154 

Services  Rendered  in  Other  States   11^ 

Subsidiary    Dividend     13J 

Tax  Lien    155 

Taxability  of  Payment  to  Employee's  Estate   205 

Trusts  and  Estates: 

Nonresident   Beneficiary    136 

Resident    Receiving     123 

Unincorporated  Business  Income 142 

Inspection  Fee;  Cottonseed  Meal   40 

Inheritance: 

Bank   Account    149 

Beneficiary;    Insurance   Proceeds    120 

Claim  for  Services  Rendered  Wife   110 

Death   Benefits   Payable  to  Widow    403 

Clerk  of  Court;  Fees   421 

Clerk  of  Superior  Court;  Final  Settlement   406 

Computation;   Renunciation  by  Life  Tenant   127 

'  Computation;   Special  Power  of  Appointment    130 

Deductions: 

Support  Payments    439 

Tenancies  by  the  Entirety   453 

Entireties     154 

Equitable  Conversion   123 

Exoneration  of  Mortgage   129 

Heirs   and   Legatees    135 

Insurance  Annuity    145 

Intestacy    129 

Interest     463 

Joint  Bank  Account   189,  327 

Life  Estate  155 

Liens   153 

Litigation    Expenses;    Refund    113 

Nonresident;   Interest  in   Partnership    113 

Oral  Trusts   151 

Personal   Representative  Liability   134 

Power  of  Appointment 151 

Recurring     134 

Deduction;   Debt    139,  140 

Sale  of   Realty;   Tax  Lien    116 

Statute  of  Limitations 139 

Trustee   156 

Widow's    Rights     130 

Widow's   Year's   Support    395 

U.  S.  Bonds;  Survivorship   352 

Intangibles: 

Church  Bonds   457 

Deposits  for  Bottles   124 

Distribution     454 

Exemptions   294 

Foreign  Trusts;   Right  to  Revoke   132,  466,  469 

Interest     118 

Money   in   Bank   Accounts    266 

Money  on   Deposit   432,  442 

Multiple  Trust  Accounts   148 

Out  of  State  Bank  Deposits  132 
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Intangible  Personal  Property;   Valuation    430 

Internal   Revenue  Service;   Salaries   Owed   State  Employees;   Levy    423 

Liability  on   Realty;    Homestead   Exemption    484 

License: 

Amusement  Park   133,  299 

Auction   Sales    403,  476 

Auditorium 495 

Automatic    Answering   and    Recording    Service 358 

Automotive   Dealer    301,  307 

Businesses    1^^ 

Carnivals    329 

Chain   Stores;  F.C.X 332 

Chain    Stores;    Ownership    145 

Chain    Stores;    Storage    143 

Chain   Stores;   Telegraph   Offices    144 

Chain  Stores;  Wholesale  and  Retail    174 

Chinchilla   Raising    303 

Cigarette  Machines   311 

Contractors;   Bids    139 

Contractors;   Federal   Reservation    129 

Contractors;    Government    Contract    136 

Contractors;  Joint  Bidders   121 

Contractors;    Prefabricated    Houses    136 

Contractors;   Transferability    147 

Corporation   229 

Corporation  Employees    328 

County    Businesses    240 

Delivery  Trucks   194 

Dispensing  Machines    492 

Drink   Dispensers    191,  223,  345 

Drive-in  Theaters    334 

Dry  Cleaners     486 

Educational    Zoo    376 

Electrical  Contractor   351 

Employment  Agencies    117 

Engaging  in  Business;  Violations    378 

Exemption;  Disabled  Veterans    177 

Exemption  of  Veterans  from  Peddlers  Licenses    181 

Expiration;    Period    of    Grace    169 

Farm  Products   363 

Fertilizer    315 

Florists    161,  281 

Gasoline   and    Fuel   Oil    311 

Gasoline  Pumps   364 

Grain  Elevator 450 

Industrial  Plant  Cafeterias    189 

Installment  of  Awnings    466 

Junk   Dealers    485 

Launderette  to  be  Treated  as  Laundry   195 

Laundries    308,  378 

Laundry   and   Drive-in   Theatre    166 

Laundry;  Work  Done  outside  County   159 

Mechanical   Rides    381 

Mercantile  Agency    155 

Monument  Companies    249 

More  than  one  Location    208 

Motor   Boats   and   Power  Boats    64 

Motor  Fuels   and/or  Lubricants;   Rate    417 

Motor   Vehicle   Dealer    357 

Music  Machines    455 

Nonresident  Trawl  Boats   64 

Nontax   Funds;   Public  Libraries    481 

Nurseries  and  Florists   472 

Oil  Distributors;   Right  of  Town  to  Tax   294 

Opticians      153 

Outside  Company    394 

Oyster  Dredge  Boats    65 

Peddlers     211,  459 

Peddlers;    Exemption;    Disabled    Veterans    407 

Photographers    403 

Plumbing   157 

Privilege     455 

Privilege;    Furniture   Dealers    476 

Public    Accountants    300 

Purchased   for   Resale  Outside   State    116 

Real  Estate  Agents    478 

Refund,   Transfer    203 

Retroactive  Levy   434 

Roofing  Contractors   194 

Salvaging    Ship    454 

Separate   Business   Location    256 

Soft  Drink   Stands    323 

Statute  of  Limitations;   Bonds;   U.  S.  Treasury;  Transfer;  Survivorship    427 
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Storage  Warehouse;  Cotton   424 

Tobacco  Retailers  and  Jobbers   489 

Tourist  Homes   476 

Trading  Stamps   150,  355 

Transferability   175 

Transient  Merchant   457 

Vending    Machines    132,  441 

Violation   and   Penalty   for  not  Securing    344 

Wholesale    Beer    Distributors     360 

Liquor    Tax    361 

Liens   on    Real   Property;    Discharge    257 

Municipal: 

Drive-in   Theaters;   Outside   Municipality    279 

Personal    Property    462 

Fuel  Delivery    291 

Indian   Reservation;    Non-Indian    420 

Place   of   Listing;    School    Teacher    389 

Poll  Taxes: 

Age  Limitations    28 

Exemptions: 

Disabled    Veterans    426 

Firemen 471 

Military    Personnel    232,  404 

Garnishment      378 

Members   of  Merchant   Marine  and   Armed   Forces   Personnel    235 

Payment  as  a   Prerequisite  to  the   Right  to   Vote    190 

Punishment    for    Crime    469 

Purchase  tax;   Shrimp,   Crabs,   Clams,   and   Oysters    64 

Priority   over   Unrecorded    Chattel   Mortgage    245 

Process;   Financial   Responsibility    495 

Property    Tax   on    Vehicle    204 

Refunds;    Interest    421 

Resident   Individual;   Deduction    285 

Retirement    Pay    140 

Sales : 

Barrel    Staves     453 

Bottled  Gas    469 

Building   Materials;    Shrine  Temple    439 

Caskets    110 

Church   Rummage   Sales    352 

Collections;    Insolvency    119 

Corporations;    Wholesale    146 

Cotton    Gin    Machinery     493 

Delivery    outside    State    479 

Exemptions    265,  360 

Exemptions;    Automobile    Accessories    387 

Exemptions;    Books    440 

Exemptions;    Charitable    Organizations     144 

Exemptions;    Coffee   Vending   Machine    441 

Exemptions;    College    Sorority    Foundation    58 

Exemptions;    Colleges    345 

Exemptions;    Educational    Institutions    600 

Exemptions;    Lumber    130 

Exemptions;   Private  Medical  Clinics    472 

Exemptions;    Religious   Organization    342 

Exemptions;    Veterinarians    : 136 

Foreign    Corporations    137 

Handmade    Articles    350 

Hard   Boiled   Egg   Dispensing  Machine    368 

Hospital     Cafeterias     152 

Industrial   Plant   Selling   Safety   Equipment  to  Workers    189 

Insulin ;    Exemptions    364 

Liability    of    Transferee    221 

Mail  Order  Business;  Books  and  Magazines    487 

Mill   Machinery    110 

Night   Clubs;    Minimum    Charge 135 

Optician;    Sale   of   Glasses    468 

Photographers;   Portraits    475 

Photographic   Equipment    133 

Physically    Handicapped    Merchants     496 

Sensitized   Paper    115 

Single    Article;    Television    Antenna     343 

Soft    Drinks    214 

Steel    Girders    131 

Television   Antenna    130 

Tents     150 

Trailer     136 

Transfer  of  Motor   Vehicles   to   Mutually-Owned   Corporation    196 

University   of   North   Carolina    58 

Used    Cars     324,  365,  393 

Vending    Machines     328 

Vending   Machines   on   Military   Reservations    131 

Wholesale  to  Nonresident   Retailer    414,  421 
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Sales  and  Use: 

Advertising   Service    112 

Automobile   Dealers;    Free   Accessories    422 

Awnings     154 

Exemptions;   Building    Materials     116 

Exemptions;   Contractors;     Federal    Contracts     147 

Exemptions;  Contractors;    Materials    Used    in    Performing    Contracts    122 

Exemptions;   County    Tuberculosis    Associations     178 

Exemptions;  Diesel    Fuel    121 

Exemptions;  Educational   Institutions    128 

Exemptions:   Housing   Authority    308 

Exemptions;  Lumber    142 

Exemptions;  Mill    Machinery    134,  150,  423 

Exemptions;  Motor    Vehicles     153 

Exemptions;  Ophthalmic    Equipment     146 

Exemptions;  Out   of   State  Automobile    440 

Exemptions;  Payment  of  Tax;   Refund    116 

Exempt   Articles;    Liability    114 

Glasses;   "3D"    348 

Jeweh-y    Repairs;    Subleasing    117 

Jurisdiction      112 

Manufacturers     141 

Manufacturing    Ingredients     152 

Nonresidents     154 

Out  of   State   Seller    Ill 

Out   of   State   Vendor    180 

Purchase   for    Resale    122 

Purchased  for  Use  Outside  of  State   121 

Rentals     138,  153 

Rental  of  Personal   Property    242 

Rental;    Service   Station    113 

Shipment   outside   of   State    110 

Single  Article;   Three-D   Movie  Sound   System    430 

Transaction    Service     129 

Transportation   Charges    '. 149 

Wholesale   Sales    143,  382 

Special   School   Tax;    Elections    363 

State    Highway    Funds    380 

Tax    Lists;    Methods    of    Securing    407 

Teachers : 

Compulsory    Retirement    247 

Teachers  and  State  Employees: 

Retirement  System;  Employees  at  State  Hospital   261 

Salary    Raise    367 

Retirement   System:     (See   "Retirement   System") 
Teachers  Colleges: 

Opinions  to   80 

Post-Graduate   Courses    81 

Television :    Franchise    446 

Torts: 

Liability  of  Charitable  Institutions  for  Negligence  of  Employees    213 

Liability   of   Church   for   Injuries   to   Children    399 

Tort  Claims  Against    State   Departments,    Institutions,    and    Agencies    23 

Tort  Claims  Act: 

Damage  to  Luggage  from  Water  Leakage    59 

Liability  of  the  State  for  Negligence  of  Militai-y  Personnel  at  State  Institutions   ....     52 

Training  Schools:   Mental;   Residence  Requirement    264 

Trading    Stamps :    Standard   of   Purity    397 

Trustees :    Nonresident;   Authority   of   Clerk   to   Appoint    183 

Trusts:    Resignation   of   Trustee    211 

U 

Uniform   Driver's   License   Act:    Restoration    of   License    27 

Uniform   Reciprocal  Enforcement  Act:    Legal  Assistance  in   Initiating  Actions  Under    ..   192 

University   of   North    Carolina:    Admission    Requirements    59 

Usury:    Loans  Made  by  Mail;   Good   Faith    422,  210 

V 

Vance  Memorial   Commission :    Election   of   Officers    28 

Veterans: 

Service  Officer;    Requirements    498 

Children;     Scholarships     80 

Bonuses     891 

Veterans  Commission :    Opinions    to    81 

Veterans  Guardianship    Act:    Appointment    of    Guardian    265 

Veterans  Preference     367 

Vital   Statistics :    Fees  of  Local   Registrar    368 

W 

Water:    Riparian    Rights;   Diminishing   the   Flow    419 

Weapons : 

Concealed;    Open    Holster    Igl    305 

Permit;   Keeping   Gun   on   Premises ..."  452 


Sale 
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Wildlife   Resources   Commission: 

Compensation   for   Members   of  Wildlife   Resources   Commission   Per  Diem    83 

Deputy  Game  Protectors;   Appointment  for  Service  Primarily  on  Private  Property    .  85 
Effec,t  of   Proclamation   Closing   Woodlands   and   Inland   Waters  to 

Hunting   and   Fishing    84 

Fish:   Use  of   Poisonous   Substances    478 

Game  and   Fishing  Laws;   Authority  to  Regulate  Game  Fishing  and  Hook  and 

Line  Fishing  in  Commercial  Waters    83 

Game  Lavirs: 

Blocking   Passage  of   Fish   in    Streams    83 

Justice   of   the   Peace:    Jurisdiction    425 

Game  Wardens:   Right  to  Enter  Upon   Land  after  being   Forbidden 

to  Investigate  Game  Law  Violations    84 

Hunting  License:    Residence   Requirement    318 

Hunting  License   Required   to  Take  Unprotected   Birds    84 

Opinions    to    83 

Rules  and   Regulations  of  the  Commission   Concerning  the  Holding  of 

Wildlife   in    Captivity    85 

Violation   of   Regulations   Relating  to  Game  Fish;   Jurisdiction   for 

Such    Violations     83 

Wildlife   Restoration   Projects:   Authority  of   Commission   to   Erect   Permanent 

Improvements  on  Pi-operty  Leased  for  Use  as  a  Wildlife  Restoration  Project   ...  85 
Wills: 

Annual   Accounts;    Authority   of   Testator   to    Eliminate   Filing    345 

Appointment   of   Trustee;    Trusts    241 

Beneficiaries;    What    Law    Controls    191 

Construed;    Condition    Subsequent    177 

Dissent   by    Incompetent   Widows    184 

Dissent    of    Widow:    Distribution     358 

Execution;    Witnesses    197 

Joint;    Probate     176 

Notorization   of   Signature  of  Witness    202 

Workmen's  Compensation  Act: 

Military    Personnel;    Civilian    Personnel    Employed   by   Federal   Government    62 

Occupational    Diseases     70 

Z 

Zoning  Commission:    Havelock;    Member    Qualifications    157 

Zoning  Ordinance: 

Location  and  Operation  of  V.F.W.  Club  in  Area  Zoned  for  Residential  Area    185 

Method  of  Procedure;   Criminal  Punishment  for  Violation  of  a  Municipal 

Ordinance     188 
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